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PRESIDING JUSTICE GRIDLEY DXLIVERED THE OPINION OF THE CCURT. 


These two appeul cases were consolidated by erder of this 
appllate court on May 18, 1921. 
The plaintiff, Donald W. Anderson, a young boy, commenced 


ection on the case in the Cirenit Court of Conk County to re- 








er damages for personal injuries received by him on August B, 
1\}6, a8 the result of an explosion which occurred in a Sutil 

ey immediately adjacent to certain premises owned by the Aen 
ant, Karstens, while certain other young boys were playing with 


ieration charged defendant with having negligently maintained 
nuisance attractive and enticing to children of tende/ yeerse 

November 23, 1918, the jury returned a verdict finance defendant — 
endent immediately made a motion for a new triel as the some 
entered of record. On November 27th, on plaiviff's motion, 


nl 


court entered a rule on defendant that he fin, within 5 days — 
s motion for s new trial in writing, specifyin, the erounds 


ted matehes and a can containing an explosive substan. The = 


lty and oseeseing plaintiff's damages at the sum @ $7500, and *G 
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relied upon. Defendant complied, and on December 2nd, filed 

with the clerk such a motion in writing, specifying 10 separate 
grounds, two of which were that "the verdict ig contrary te law" 
and that “the verdict is against the weight and preponderance of 
the evidence.* On January 18, 1919, the court overruled the 
motion for a new trial and entered judgment on the verdict against 
defendant and he appealed to this crurt. The transcript of the 
record, in whieh was incorporated the originel bill ef exceptions 
certified by the triel judge on February 24, 1919, wes here filed 
on February 27, 1919, emd the case was given the number 25018 and 
Put on the Mareh, 1919, celendar fer determination. 

While said eppeal was pending defendant, on Cetober 6, 
1919, made a motion, suggesting «a dimimation of the record and 
asking leuve to supply the same instanter. The metion was denied. 
On December 20, 1919, defendant made a metion to continue the hear- 
ing ef said appead case Ko. 25018, until another appeel (teken by 
Plaintiff from an order of the Circuit Court, entered Getober 3, 
1919, emending said bill of exceptions nunc pro tune es of February 
24, 1919) cowld he heard and decided. This motion was aleo denied. 
On March 3, 1920, a tranecript of record in said other appeal, (in 
which transcript is .ncluded a copy of a bill of exceptions certie 
fied to by the trial judge on Octoher 14, 1919) was filed in this 
court, and said other appenl case «as here given the number 26076, 
and put on the Murch, 1920, calendar for determination. 

On May 28, 1926, this court, in fase No, 28018, reversed 
the judgment entered by the Cirauit Court for $7500 against dew 
fendant with the finding of fact: “We find as facts in this case 
that the appellant, Peter J. Karstens, was not guilty of any neg- 
ligence proximately causing the injuries for which he was sued by 
eppellee.* The opinion of the court, delivered by Mr. Presiding 
Justice iiatehett, is reported in volume 218 of the Appellete Court 
reports at page 285. A certificate of importance and an sppeal 
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to the Supreme Court was granted, and the Supreme Court, on 
February 15, 1921, reversed the judgment of this court and ree 
manded the couse te this court with directions. (Anderson v. 
Earstens, 297 Ill. 76.) 

fhe Supreme Court, as appears from the opinien (p.78), 
held that the finding of facts by this appellate court, on the 
question whether the defendant was guilty of negligence epproxi- 
mately causing the injuries for which he was sued, was “sufficient 
ground for reversing the judcment,* and that "the low was properly 
applied to the facts as found and recited in the finding of facts.* 
But the court said that the point is urged, that the question whether 
the verdict was sgainst the evidence was not preserved in the record 
s0 2s to authorize the appellate court to make a contrary finding of 
fact, and thet “this is true on the record ag returned” to the 
Supreme Court; that the bill of exceptions recites that there was 
a motion by the d¢fendant for oe new trial and thet the trial court, 
on motion of the plaintiff, on November 27, 19135, ordered the dee 
fendant to file within five days his motion for # new trial in 
writing, specifying the grounds relied upon fer the motion, and that 
the defendant, on December 2, 1918, filed his motion in writing for 
a new trial, and that upon consideration by the court the motion 
was denied; but that no written motion is contained in the bill of 
exceptions. And the court further held that, although the record 
kept by the clerk contains a metion for a new trial filed December 
2, 1918, specifying many grounds, including sarong the grounds that 
the verdict was contrary to the law and against the weicht and pre- 
ponderance of the evidence, "none of these thinge could be cone 
sidered by the appellate court, because a motion for a new trial, 
in order to become a part of the record, must be contained in the 
bill of exoeptions"; titit "the grounds of a motion for e new trial 


can be ascerteined only from the bill of exceptions, and the a 
k 
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weight of the evidence can be considered on appeal only where the 
question was presented om a motion for a new triel and ruled on by 
the trial court"; and that “if a motion for a new trial is made 
orally and no requirement is made that the grounds shall be spec- 
ified the party making the motion may avail himself of any csuse 
for a new trisl which may appear in the record, but if the grounds 
are specified in writing only such «s are specified can be cone 
sidered." And the court further said in ite opinion (p. 79): 


"Counsel for appellee ssy thet when this question was 
raised in the sppellate court they sugzested a diminution 
ef the record and asked leave to supply instanter the motion 
in writing fer a new trial and their motion was denied. If 
the view of the appellate court was that there wme no 
necessity for supplying the deficiency that view was ine 
correct, and if the motion hed been allowed and the defect 
supplied the court could consider the ssesignment of error on 
which the judgment was reversed. Grrers were avsigned on the 
record in the appellate ccurt corresponding exactly with the 
written motion for a new trial contained in the clerk's 
record, and the court considered the assignment of error that 
the verdict wes against the weight end preponderance of the 
evidence as though it had been properly made upon the record, 
and it appears that the case was tried and argued on its 
merits. The transcript of the record of the appellate court 
recites that the court having considered the motion of Karstens 
suggesting a diminution of the record and asking leave of the 
court to supply the same instanter, and the court being fully 
advised in the premises, denied the motion. The transgript 
of the record filed in this court consists only of the record 
written by the clerk and does net contain motions or srguments 
or evidence in support of them, and consequently the record 
here does not show whst the motion wes. If the motion wae to 
supply instanter the motion for a new trial by making it a 
part of the bill of exceptions in accordance with the rules 
end practice of the courts it should have been allowed. The 
law and practice allow amendments with liberality for the 
attainment of justice, and it would be most unjust if a metion 
was made to supply instanter the defect and the court denied 
the motion because from a mistaken view of the lsw it was ree 
gerdes as unnecessary. On the record as filed in this court 
the judgment of the appellate court must be reversed, and the 
cause remanded to that court ta permit the defect in the bill 
of exceptions to be remedied if the motion was for thet pure 
pose and properly made." 


"The judgment of the appellate court is reversed and 
the cause remanded to that court, with directions that if 
the suggestion of the diminution of the record and motion to 
supply the same instanter related to the omission from the 
bill of exceptions of the written motion which was on file 
and had been copied in the clerk's record, the motion shall 
be allowed and the cause again considered upon the grounds 
contained in said motion and assigned for error, otherwise 
to affirm the judgment.* 
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The remanding order of the Supreme Court was filed in 
this court and the csuse No. 25018 was reinstated, and the dee 
fendsnt renewed his motion suggesting a dimimtion ef the record 
and asking leave to supply the some inetanter. The plaintiff 
filed counter suggestions and on May 18, 1921, the motion was 
allowed, and the supplemental transcript of record filed, snd 
the court, of its own motion, ordered that said cause be cone 
solidated with the other appeal case, No. 26076. On May 28, 1921, 
Plaintiff presented his written motion that said supplemental 
record be stricken from the files but the motion ves denied. 


From seid supplementsl record it appears thet on Getober 
3, 1929, the Cirowit Court entered the following order in ssid 
cause: 


"Gn motion of attorneys for defendant, after notice 
duly given to the plaintiff, and all parties being in 
court, and after e careful examination of the record in 
this case by the Honorable Frank Johnston, Jr., Judge 
thereof, and of papers filed in said case end meade a part 
of the files in said case, and after an examination of 
said bill of exceptions, heretofore signed and sealed, 
to wit, on the/24th day of Februsry A. D. 1919, and the 
eourt being fully advise¢ in the premises, said judge 
certifies that the motion for new trial heretofore filed 
herein by defendant on December 2, 1915, was ergued bef ore 
him on January 16, 1919, and thet said motion for new 
triel is in words and figures as follows:* (Here is set 
forth in full defendant's motion fer a new trial specify- 
ing 10 separate grounds, two of which are that the verdict 
is contrary to law and that the verdict is against the 
weight and preponderance of the evidence; “And, therefore, 
upon motion of defendant's counsel it is ordered thet ssid 
bill of exceptions heretofore filed herein be ami the same 
is hereby amended by inserting in ssid bill of exceptions 
in line 22 on page 290 thereof, after the words ‘said motion 
for a new trial,' the following; ‘which is in words and 
figures aa follows:'*" (Here is again set forth in full 
defendant's saié motion fer a new trial) °And that this 
order be entered of record in said cause, nune pro tunc as 
of the 24th day of February A. De 1919, ta the entry of 
which order, and the action of the court relative thereto, 
the plaintiff, by his counsel, then and there excepted, 
and thereupon the plaintiff prayed an appeal,” ete. 


It thus appears from said supplemental record that "the 
suggestion of the diminution of the record * * related to the 
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omission from the bill of exceptions of the written meilon which 
was on file and had been copied if’ the clerk's record,* and that 
under the mandate of the Supreme Curt, it is now the duty of 
this appellate court to again censider the cause “upon the grounds 
eontained in said motion and assigned fer error.* 

We have again considered the cause, and are of the 
opinion for the ressens stated in our former opinion (218 121. 
App. 285) that the judgment of the Circuit Court agsainet the dee 
fendant for }7500 must be reversed with a finding of fact. 

it appears from the recitels of the order of the Circuit 
Court amending said bill of exceptions, entered on Cctober 3, 1919, 
Runc pro tune os of Februery 24, 1919, that on the hearing of the 
motion to amend, of which netice wasn given to plaintiff, both 
parties were present and the trial judge examined the record ef the 
cause, all papers filed and made e part of the files thereof, and 
the original bill of exceptions which he had previously certified 
to on ¥ebrusry 24, 1919. It alse appears from the bill of excepe 
tions, certified toe by the triel judge on October 14, 1919, and 
eontained in the tranecript of the record here filed in said appeal 
cease, Ne. 26076, that on the hesring of anid motion to semen? said 
other bill of exceptions, certified to on February 24, 1919, the 
defendant's atterney stated in substance to the court that said 
appeal case (No. 25018) wae then pending in the eppellete court, 
that after the verdict was rendered in the Circuit Cort defendant 
made a motion for ea new triel, that subsequently on November 27, 
1918, the court entered a rule on defendant to file his motion fer 
@ new trial in writing, specifying the grounds relied upon, that 
defendant filed such a motion in writing on December 2, 1915, that 
on Jamiery 18, 1919, the court after argument overruled said motion, 
that defendant's attorney in preparing his bill of exceptions 4414 


not include therein, through error, said written metion for a new 
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trisl, altheugh the bill of exceptions disclored that such s 
written motion had been filed, and that the purpose of the motion 
was to have the court amend the bill ef exceptions se thet it 
would show in full seid written motion for « new trinl. Usfend- 
ant's attorney thereupon introduced in evidence said original bill 
of exceptions, thereby showing the above mentioned facts. He also 
introduced in evidence the written motion for » new trial, besring 
the file mark of the clerk of the Circuit Court as having been 
filed in ssid osuse on December 2, 1916. Ne also offered in evide 
ence all the files of the case for the purpese of showing that no 
ether motion in writing for « new trial wae made except the one 
filed on December 2@na, mt thie offer wes refused upor plaintiff's 
atterney stipulating thet such was the fact. It was «atipulated at 
said hesring that the term of court, at which the judgment sappenled 
from hed been entered, had passed and that the original time within 
which the defendant wes sllowed to file his original bill of 
exceptions had expired. 

Counsel for plsintiff new emtend that the Cireuit Court 
erred in allowing the amendment to anid bill of exceptions for the 
resson that, the term having passed, there was not sufficient 
memoranda to amend by, and that as a consequence this appellate 
court should affirm the judgment of the Circuit Court sgainst de} 
fendant for $7500. Ye cannot agree with the contention. We think 
that the action of the Cirewit Court in allowing the amendment 
wee proper. in Heinsen v. Lamb, 117 I11. 549, 552, it is said: 

"then a bill of exceptions is once signed ond sevxied 

by the judge who tried the case, and is properly filed in 
eourt, it becomes a part of the record of the case in which 
it relates, and it stands precisely upon the same footing 
as any other record, If a bill of exceptions is executed 
and filed during term time, it may be amended at any time 
before the term expires, without notice. Ouring the term 
the presiding judge who signed it may weke any changes or 
alterations in it which he thinks necessary to make it 
accerd with the facts; tut sfter the term expires, he loses 


all power to alter or change it on hie own motion or mere 
Suggestion. in case of amendments of this kind during the 
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term, the oroper practice is to call attention of 
counsel to the fact; but where a bill of exceptions, 
through inadvartence or mistake, hag baen so made up 

as to not fairly and truly represent what actually 
transpired in court it may, upon due notice, be amended, 
by order of the court, st a subsequent term * * so as 

to make it conform to the real fasts. That 4 bill of 
exceptions may be this amended, has been expressly held 
by thie court. Gnhodrich v. City of Minonk, 62 Ili. 121, 
and Newman v. Revenscrort, 67 iz. 4066 





In Dreyer v. The People, 188 111. 40, 65, it is said: 
“In cases where a bill of exceptions may be amended after the 
term at which the judgment was rendered end efter the bill hes 
been settled and signed, fer the purpose of supplying an cwission 
or correcting a mistake, the amendment must be based uten some 
official or guasi official note or memorandum or memorial paper 
remaining in the files of the case or upon the record of the court.” 
in other ceses it has been held that the court may refer to the 
original bill of exceptions, the pleadings and files of the cause, 


or the record. (Sullivan v. Eddy, 154 111. 199; CSoughren ve 





Gutecheus, 18 Till. 399; Chicago, M. & St. Po Rye Coo Ve Walsh, 
150 111. 607; Pollard v. Rutter, 35 Ill. App. 370.) Courts 
have been liberal in allowing such smendments for the ettainment 
of substantial juctice, and, while the law prohibits such smend- 
ments being made upon the mere recollection of the trial judge . 
or upon ex parte affidavits or testimeny, in the present case the 
amendment was based upen data contained in the bill of exceptions 
and the files of the cause. 

In case Neo. 26076 the clerk will enter an order sffirr- 
ing the order of the Circuit Court of Gctober 3, 1919, allowing 
said amendment to the bili of exceptions, and in case No. 25018, 
the judgment of $7500 against the defendant, Karstens, entered 
by the Circuit Court on January 18, 1919, will be reversed. 

REVERSED. 


Barnes and Morrill, JJ., concurs, 
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PINDING CF FACT. 


We find as a faet in this case that the appellant, 
Peter J. Karstens, was net guilty of any negligence proxie- 
mately causing the injuries for which he was sued by appelieee 


by Seka 
rity ee 
De AN ae 





304 \ 26076 






DONALD 'W. ANDERGON, a minorg/ 
by August #. Anderson, his ¢ 
father _“ next friend, ; 


APPEAL FROM 
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CIRCUIT COURT, 


vee! COOK COUNTY. 


9927.4, 625 


MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION GF THE COUN. 


PETER J. KARSTENS, 


a 


‘* Appellee. 


Rae ee ce Baraat Sn Men Nee Bac Re ean me 


For the reasons indicated in the opinion this day 
filed in case No. 25018, the order of the Cirevit Court, 
entered October 3, 1919, allowing an amendment to the bill 
of exceptions, ic affirmed. 


AFTTIREED o 


Barnes and Merrill, JJe, concurs, 
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CHARLES S&S. GRIFFITH, 
Appellee, 


APPEAL FROM 
VBo 


CHICAGO CITY RAILWAY COMPAQ 
CHICAG® RAILWAYS COMPANY, / 
CALURBET AND SOUTH CHICAGO 
RAILWAY COMPANY and SOUTMERN 
BUREReT RAILWAY COMP WY,?@ under 
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Appeliants. 


) 

) 

5 

SUPERIOR COURT, 
COOK COUNTY. 
) 

: 


MR. PRESIDING JUSTICE GRIDLEY D°LIVERED THE OPINION CF THE COURT. 


This is an appeal from » judgment for §7060 rendered 
by the Superior Court of Cook County in faver of the pisintiff, 
Griffith, in an action for damages for personal injuries sustained 
by him on the evening of March 4, 1916, as s result of a right 
angle collision between a westbound autemobile driven by plaintiff 
and a northbound street car ef defendants, at the intersection of 
Diversey and Kedzie avenues in the city of Chiesgo. A jury found 
the defendants guilty and assessed the plaintiff's damages at the 
sum of 870060. 

The main peint urged by counsel for defendants ia that 
no recovery can be had on account of plaintiff's contributory 
negligence. 

Plaintiff was sitting at the ateering wheel on the 
left side of the front seat of his Dedge, five passenger automobile, 
and George Karg was sitting on the right side of the rear seat. As 
® result of the accident both plaintiff and Karg were injured, the 
former more severely. Karg also brought an action for damages and 
recovered a judgment against defendants for $1000 which was affirmed 
by this appellate court (216 Ill. App. 648). after outlining some 
of the facts as disclosed by the record in that case this appellate 
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court in its opinion said: "Frem such a state of facts there 
can be no question that there was contributory negligence on 

the part of the driver, who, in his pesition, was bound te see 
the approaching car in tame to aveid the accident. But of 
course his negligence cannot, under the general rule, be imputed 
to the pleintiff, who was merely an invited quest." And this 
eourt further said thet it found ne good reason for holding that 
the verdict in seid Karg case wes against the weight of the 
evidence either on the question of defendant's negligence or the 
question whether Karg, as such guest, failed to exercise the 
ordinary care required of him under the circumstances. 

From an exemination of the abstract of the record in 
the present ease we glean the foliowing: Diversey avenue is an 
east and west street, and Kedzie avenue is « north and smth 
street. At the time of the sc cident there were business houses 
on three of the corners. ‘the suthwest corner was vacant. 6n 
the seutheast corner there was a grocery store, which had large 
@iase show windews on both streets and which had a cuteoff corer 
entrance, thereby increasing the opportunities ef vision from 
points on Diversey avenue east of Kedzie averme to points on 
Kedzie south of Diversey. There were two street csr tracks on 
Kedgie avenue. Horthbound care ran on the east treck and south- 
bound cars on the west track. Diversey avemie wee a paved etreet 
but was not a boulevard. Kedzie avenue was not paved outside of 
the rails of the street car tracks. Thefe was a row of leafless 
trees on the east side of Kedzie aveme, south of Diversey, in 
the space between the enst sidewalk and the east curbstone. The 
moat northerly tree of the row was 140 feet aouth of Diversey 
avenue and, hence, the trees cold net in any manner obstruct the 
view from Diversey avenue of an object substantially in the center 


of Kedzie averme, and 140 feet or less south of Diversey avenue. 
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One of pleintiff's witnesses testified in substance that a person, 
Standing in the middle of Diversey avenue and approximately 10 feet 
east of the cast side of Kedzie avenne, could see Milwaukee avenue 
which is two blocks south of Diversey avenue. The distance from 
the northbound track to the east line of Kedzie avenue ia 25 feat 
and the distance from said track to the east curb line of Kedzie 
avenue ig 11 feet and 4 inches. The callision occurred abut 16.30 
o'clock in the evening. It wes a damp and cloudy night but it was 
not raining. The headlight on the northbound street car was burning 
and this es well aw the inside lights made the moving car a con- 
spicums chject. Furthermore, the street car wos making more noise 
_ than usual owing to the fact that the raile were comparatively new. 
Mo treffic other than the street car and the automobile was eny- 
where near the intersection st the time. There were curtains on 

the sices of the automobile which head large windows made of mica or 
eeliulsid, which were transparent and wich, «8 plaintiff testified, 
did not obstruct his vision in any way. Flaintiff further testified 
that he woe familiar with the lecetion; that he had good hearing 

and good eyesight, aided by glasses which he wore at the time; that 
he was driving west on Diversey avenue a little north of the center 
of the strest at a rate of about 15 miles an hour; that when abot 
50 feet from Kedzie avenue he slackened the speed of the sutomobile 
to about 10 miles an hour and afterwards first leoked to the south 
and to the north “to see if there was a street car coming on Kedzie;* 
that when the front end of the automobile was even with the cast 
building line of Kedzie avenue he agxin looked to the south and 

to the north and did not see any street car and continued moving 
west at a epced of about 6 miles per hour; that when he wae abcut 
midway between the east building line of Kedzie avenue and the 

@axt curb line of that etreet, and then his automobile was moving 


at a speed of abut 6 miles per hour, he leoked beth to the south 
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and to the nerth a third time, but did not see or hear the on- 
coming northbound car, and “dreve frem thenee right onto the 

track"; that he “did not know what happened from thut time on;* 

and that his automobile was « fseirly quiet running machine, was 

in first class condition and equipped with ea foot brake and an 
emergency brake. It further appears from the evidence that the 
neortheest portion of the front dashboerd of the sireet car collided 
with the center of the automobile and that the sutomebile wea pushed 
er thrown ageinst the east curb of Kedzie avenue, north of Diversey. 
According to the estimates of various witnesses the street car, 
before it reached Diversey evenue, wes running at o speed from 12 

to 25 miles ber hour. 

Prom the facts as above sutlined ve feel compelled to 
conclude that plaintiff did nat look te the south, as he teetified 
he did, when tha front end of his automobile wes even with the 
eaat building line of Kedzie avenue, or when he was sbeut midway 
between aaid building line end the east curb line of that street. 
Hed he done so at either time he could not heve fuiled te have seen 
the oncoming ear beeause there was nothing to obstruct his view of 
the conspicuous object. In either pesition he could have stepped 
his automobile, moving as he testified at the rate of ehout 6 miles 
per hour, before reaching the northbound track and thereby avoided 
the accident. “shen the front end of his antmmoebile was even with 
geid east tuilding line it was 25 feet away from the northbound 
track. Assuming that the etreet cnr was travelling at the higsheat 
rate of speed teetified ta by any witness, vis., 25 miles per hour, 
and continued to travel at that rate up to the time of the collision, 
and assuming that plaintiff's automobile wae trevelling at the rate 
of about 6 miles per hour, the street car could not have been over 


160 feat away from the point of collision when plaintiff's autemobile 
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wae 25 feet east of said northbound track, sr over 60 feet avay 
from the paint of enllision when plaintiff'ta automebile was shout 
15 feet east ef said track. Plaintiff saya thet he leeked at the 
times when his scutomobile was in said positions and did not see the 
gireet cor. Had he lonked, as he says, he must have seen it, snd 
it is evident that he did net look and wes therefore guilty of 
negligence whieh contributed to his injuries. in Chicngo, Peoria 
& St. Lovis Ry. Co. v. De¥reitas, 169 Lil. App. 104, 106, it is 
said; “If a person looks, he is supposed to lack for the purpese 
of seeing; and if the object is in plain sight «nd he aprsrently 
looks, but does not see it, it is manifest he does not do whet 

he appears to do. The lsw will not tolerate the sbeurdity of 
allowing # person to testify that he looked, but did not see the 
train, when the view wes unobstructed, and where, if he had properly 
exercised hie sight, he must have seen it." (See, alse, Chicago 
& £. 1. R. Co. v. Kirby, 86 Ill. App. 57; Chicago, Rock Island & 


Pacific Ry. Co. v._ Jones, 135 Ill. App. 380, 384; Livineston 





Warehouse & Van Co. v. Aurora, “lgin & Chiesgo &. Co., iff Till. App. 
244, 248; Hedmark v. Chicago Reilways Co., 192 Ill. Apr. 584.) 

Our conclusion is that pleintiff is not entitled tore- 
cover in thie case on secount of his eentributory negligence at 
and before the time of the accident and thet the judgment must be 
reversed, 


REVERSED. 


Barnes end Morrill, JJ., concur. 
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PISOTaG OF PACT. 


We find as an ultinate fact im this case that 
tne plaintift, Griffith, «t and befere the tine of the 
acoddent in question, wee gualty of negligence whieh 


econtribated to hig injuries. 
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WA. PRESIDING JUSTICE GRIDLEY D°LIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment for 2749.65 rendered 
by the County Court of Cook County against the defendant seciety, 
after the verdict of a jury, in an action brought by plaintiff as 
beneficicry named in an insuranee certificate issued by seid eociety, 
June 26, 1917, on the life of Nichsel Frankiewiez, a brother of 
Plaintiff and who died xt the Cock County hospitsl in Chicago on 
Merch 25, 1916 of wulmonary tuberculosis commonly called consumption. 
The certificate was for the amount of 271000, but it was provided 
therein that if the insured should die after six months and within 
twelve months of the delivery ef the certificate the society sheuld 
ve linable for only 70 per cent. of said amount. It wes further 
proviced in the certificate that 


"This Beneficiary Certificate is issued by said 
Hatienel Council and accepted by the member only upen 
the following express warranties, conditions and agreee 
ments: 

1. thet the application for membership in this 

Order, made by the said member, together with the report 
of the Kedicnl examiner, * * both of which are made a 
part hereof, are true in all respects, and each and 
every part thereof shali be held to be a strict warranty 
and to form the only basis of the liability of the Order 
to said member, or said member'a beneficiaries, the 
seme as if fully set forth in this Certificate. 

2e That if said application and medical 
examination shall not be true in each and every part 
thereof, then this Beneficiary Certificate shall as to 
said member, or said member's beneficiaries, be absolutely 
mull and void. 
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Ss. ‘hie Certifieste is iseved im consideration 
ef the werrenties and agreements made by the sereon 
nemed in thie Certificste in said member's application 
tse beecmme a member of thie Order and in ealid member's 
mediecani examination, # * .* 


ihe written application is dated Jume 16, 1917, and 
above the signature sre the following words in part: 


"I hereby certify thet I an * * in sound physical 
and mental cendition, emd thet 1 em a fit subject fer 
iife insuresnee. * * Amd I hereby declare that the free 
geing anavers and statements are true, full and cerrect, 
and i acknowledge and agree that the seid anewers and 
statements, with this application, shali ferm the basis 
of my egreement with the Order, and constitute « warranty. 
I hereby maxe my medicni exeminstion a part ef this 
application end agree that this spplication and medical 
exeminection shall be considered a part ef my beneficiary 
certificate andi tesether with the constitution and leawa 
of the Seciety as now existing or heresefter emended shali 
eoustitute my contract with the Scciety. I further 
declare and «gree that I have verified ench of the fore~ 
ge0ing enswere and ststements from 1 te 45 inclusive and 
that I know and understand the contents hereef end thet 
the snewere and stetements s< eritten herein are ss siven 
by me.” 


Among the questions and anawers are the following: 


“Sed. How many breathers dead? (Give Ho. here} 
Ama. G,. 
€. How many sisters have you living? (Give Ho. 
here.) 
Ange S. 
f. How many sisters dead? (Give Ho. here) 
ARS. OD. 
Sean. Have any of your * * brethers or sistere * * 
been afflicted with Consumptien, Serefula, 
* * or Heart Disease? Ane. Ne.® 


in the By-Laws of the Seelety it is srevided in section 


&& thereof «5s follows: 


"Effect of False Stetements. In case any person 
ehell mp false representations in his application or 
medica} examination for membership, either es toe his 
physical or mental health or condition, age, or femily 
histery, or ss to any ether fect, * * or shall conceal 
any other fact effecting the risk, neither such person 
nor his beneficiary or beneficiaries shall be entitied 
to receive eny benefits by reasen of a Beneficiary 
Certificate having been iseued te him.* 


On the trisl Dr. Ignatius J. *rseminski, 2 witness 
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@alied by defendant testified on direct exeminsation witheut 
etbjection that he wes the medical exmeiner for one ef the boeal 
councils ef the society; that he perseonelly examined Michsel 
Frankiesies fer membership in the eetiety; thet im eaking the 
examination he agked «11 questions centained in the apsliextion 
and received ail answers free the spplicent in the relish language; 
thet he personally wrote the answers accurately and correctiy in 
the applicetion es given by the apsclieant; thet he exemined the 
applicant's chest and lungs with a stethescope but made no 
microscopic exeminaction sf his sputum; and that the *°* in the 
epplicetion, after the question “How many sisters dead?*, signifies 
*nene.* On eroese exemination the witness testified that the 
examinetion of the applicant consumed sbcut 15 or 20 minutes; thst 
all answers written down in the application were resd aver te the 
applicant befere he signed the application; that the applicant 
eppesred to be in good health; end that ne (witness) did net kmow 
any of the applicant's family and did not knew that the ap -licant 
had hed e@ sister who hed died. Dr. Thadeus Xelowski, 2 practising 
phyeician since 1903 and a witness called by defendent, testified 
thet om July 6, 1917 (i. e. 14 days after the signing of ssid 
application) he first treated Michael ‘rankiewies professionally 
and examined hie; that he found “rales all over his lungs,” whieh 
indicsted tuberculosis and that he had had the disease for several 
months; that Honorata Yerfecki (a married sister of Hichzel 
Frankiewicz) died of pulmonary tuberculosis in September 1916; and 
that he (witness) treated her professionally a day or two before 
she died and signed the certificate of her death. Gsid certificate 
signed by the witness was introduced in evidence, certifying te 
her death in Chicaco on September 6, 1916, and that the csuse 


thereof was “pulmonary tuberculosis, duretion 6 months.“ 
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it thus eppears that the anewers given by the deceased, 
Vichsel Frankiewiez, in his said applicntion to the suestions 
“How many sisters dead?" and “linve any of your * * brothers er 
sisters * * been afflicted with consumption * * ?", were untrue. 
They were material to the risk and, under the express provigsisne 
of the teneficiary certifieste and Section 58 of the byelees of 
the Society, and under the eutherity of the esses of Pnrizht v. 





Knights ef Security, 253 i1ll., 460, 464, and Crosse v. Knights 
®£ Honor, 254 Ili., 80, 44, we de not think that the plaintiff 





is entitled to recover any sum on esid certificate. The judgment 
of the County Court eheould be reversed, and it is ee ordered. 


REVERSED. 


Barnes and Herrill, JJ., concur. 
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FINDIEG CF FACTS. 


#e find as ultiieate facts im this ease that 
the deceased, Michesl frankiewics, in hie epeliecstien 
far memberehip in the defendant esciety, meade false 
stetemente therein end thet they vere material ta the 
risk, 
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BR. PRECTDING JUSTIC# GRIDLEY DELIV<A"6 TRE OPINION OF THE COURT. 
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Plaintiff treught an action of the 4th class in tert 
in the Municipal Court of Chicago ageinst the defendsnt, Sdward 
I. Bloom, end L. B. Campbell ia recover for the loss of certain 
rugs end for damage to certain other household furnitare, ail 
stored with the defendant. ‘n the trial, at the close sf plein- 
tiff's case, the suit was dismissed as te Campbell. The jury 
found the defendent guilty end assessed plaintiff's damages at 
the sum of 4186.05. Judgment for that amount wae entered against 
the defendant and he appealed. 

The place where defendant stored the goods for plsin- 
tiff was an apartment building known as 1635 Eaaet 67th etreet, 
Chicage, then in the course of construction by defendsnt, the 
owner. On or about September 16, 1915, plaintiff, desiring te 
rent one of the flats in the tiilding, called at defendsent’s 
office in Chicage and there had a conversation with Campbell, 
an agent of defendant, resulting in piaintiff agrecing to rent 
the 3rd flet and making a deposit of 25. n being informed by 
Campbeli that the flat would not be ready for occupancy before 
November lst, plaintiff stated that she would have to stere her 
rugs and other furniture during the interim, whereupon Campbell 
said that thet would not be necessary, 23s defendant was storing 
other furniture in the building for other prospective tenants, 


and that her furniture would be lecked up in one of the finished 
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flats end would be sbsolutely sefe. Foliewins Campbell's 
suggestion plaintiff, on september “Sth, #ent her rugs and 
furnitere te the building by an expressman. Defendant was 
present when the delivery was made and alioved the expreseman 

to put them in en «psriment where were stered other goods bee 
liengine to other peresens. ‘ubsemently plaintiff again ecslied 
om .ampbeli, procured the key te said apartment, found the 

door to ssid aperiment unlecked Wut thet 211i of her geods were 
there and 6 advised Campbell. n or about Hevember 11th plisine 
tiff went to ssid sxpartment, anid found that snwe of her furniture 
hed bess scarred, divfigured end demeged and thet the rags were 
missing; she thereupon went to defendsent's office, found both 
defendant and Campbell there, advised them ef the facts, and 
subsequently a search was made for the rugs but they culd not 
be found. Defendant denied any responsibility fer the missing 
rugs or for the deamege to the furniture. ‘Subsequently plaintiff 
moved away her furniture and received back her deposit of §5, and 
her agreement te rent ssid Srd flst wes eancelled by mutual con- 
sent, and she instituted the present action. 

Counsel for defendant make substantisily three pointes 
as grounds for a reverssel of the judement. They first contend 
that plaintiff was guilty ef negligence in leaving the property 
em the premises, and sssumed the risk of the less thereef, under 
the conditions which then existe’, of which she had noticee ¥e 
de not think there is any merit in the contention. The sreposition 
that she store her furniture in defendent’s building pending its 
complete construction came from defendant's agent, whe assured 
her thet the goods would be locked up and would be abeolutely 
sefe. Afier the gonds had been delivered by the expressman she 


took the precaution te visit the room where the geodis were 
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etored, fTmind thet the deer to the roam wee unlocked and sdvised 
Cempbeil ef that furt and he replie! thet he would take care of 
the matter si ence. Counsel next centend that Cempheli's sgreement 
with plaintiff thst she micht store the goods im the tuilding was 
made withowt deferndentte express euthority, snd that #hen campbeil 
made the sgreement he was not acting within the seope of his eme- 
plement, enish eva merely thet of showing prespective tenants 
about the premises, negoticsting leares, receiving ¢depesite, giving 
receipts, ete. Ye think a enfficient srswer te this contention 

ig thet it appesre frem the evidenets that defendant was defireae 
ef renting the flsts 22 reen as the budildimes wee completed, that 
ks hed cllewed other prospective tenants te store heoureshelé eocis 
in the teildis« vending ite fil crspletion snd thet when plaine 
tiff's anodes were delivered by the exprecaran he allered them te 
be stored in the Madidinc. 

Counes). further centend that defendent, being a 
eretuitous teilee, exsnmat te reld lisbie for lees tr Cawage +e 
property left im hie premises unlese guilty of groes negligence, 
end the present record doee mst dieclarvs that he wer guilty ef 
graes negligence. 

In Grey v. Merrierm, 146 Ill., 176, 187, ur Supreme 
Court, referring te Presten v. Prather, 137 U. ©. 604, seid: 
"Greece negligence, 28 applied te gratuiteus teilese, is Jefined 
im thst cace te be ‘nothing more then « failure te bestow the 
care rhich the property in its situstieon demanded"; ma ths 
ecurt further says: ‘the emission of the reasemable cere re- 
quired is the negligence which creates the lisbility, on? whether 
thie existed is 2 question of fact far the jury to determins .! 

* * The rule, that a gratuitous beilee is reepemsible enly fer 


the want ef esre which is taken by the moct insttentive, cannot 
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be gepelicd to sli ¢esee of bailment witheut reward." In 
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leid doen by this ceurt in Eennett v. O'Brien, 37 Il. 256, 


er, 62 ill., 59, 6%, it is seid: “The rule 








and cuwins vw. ‘eed, 44 Ili. 416, wus thet shere goods, when 
Placed in the hands of the bailee, are in gted econditien and 
they ere returned in a damaged state, or not returned st «lil, 
in an action by the baiior agsinet the bailee, the lsaw vill 
presume negligence om the part of the latter, end impese upen 
bim the burden of showins thet he ¢xereiged such esre se #28 
required by the bailment.* 

in the present ¢: se we do not think that defendant 
susteined the burden, which the lew ecxst upon him, ef showing 
that he exercised such e=re os was resmired of him under the 
circumstances. The finding of the jury es28 ereper and the 
judgment must be affirmed. 


AFFISESDe 


Earnes and Herrili, JJ., gencur. 
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HUBBARD WOCDS KOTOR CAR 
COMPANY, & corporation, 
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} 
APPEAL FROM 
4 OIRCULT covRT, 
YBeo ‘ } 
4 ) COOK COUNTY. 
% } 
H.,S. COFFIN, ‘ 2 2g 6) A 
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MR. PRESIDING JUSTICN GRIDLEY DELIVSRED THE OPINION OF THE COURT. 


This is an appeal from an order of the Circuit Court, 
entered December 22, 1919, dismissing plaintiff's action for 
want of jurisdiction after a trial de nove before the court 
without a jury on an appeal from a judgment rendered in plaine 
tiff's favor befere a justice of the peace. 

From the justice's transcript it aprears that plain- 
tiff on February 23, 1912, filed an affidavit in replevin claime 
ing that it wes entitled to the possession of a certain automod ie 
of the value of $300 and that the defendant, Coffin, wrongfully 
detained the same; that a writ of replevin was issued, which was 
subsequentiy returned by the constable with his endorsement there- 
om that he hed taken the automobile under the writ and delivered 
the seme to the plaintiff; that a trial was had on May 6, 1918, 
at which time both plaintiff and defendent were present and 
testified; that it appeared that defendant owed plaintiff the 
sum of $33.75 for parts furnished and repairs made to the sutoe 
mobile; that judgment wee entered in the justice court that plain- 
tiff "hawe and recever from the defendant the possession of said 
automobile described in the affidavit and damages of $33.75 and 
$14.95 costs." 

From the bill of exceptions, purporting to show the 
proceedings had om the trini in the Cirevuit Court, it apnears 


that both parties were present by their respective attorneys; 
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that/the commencement of the trial plaintiff's attorney stated 
that since the judgment in the justice court had been rendered 
the automobile had been returned to the defendant and that the 
only question then before the Circuit Court wes what amount of 
money, if any, was due from the defendant to the plaintiff; that 
this statement as to the return of the automobile wes not denied 
wy defendant's attorney; that plaintiff's manager, Williom H. 
Schneider, wae thereupen called as a witness for claintiff and 
his testimony, and certain writings admitted in evidence, tended 
to show that plaintiff was a gsrage keeper, that during the menth 
ef November, 1917, vilsintiff at defendant's request made certain 
repairs on and furnished certain materials for the antemobile for 
which plaintiff made a total charge ef $48.75, that on defendant 
objecting to the smount of the charge plaintiff reduced the same 
to $33.75, that defendant subsequently mailed plsintiff hie check 
for $30 in full payment of the charges, which cheek plaintiff re- 
fused to accept and returned to defendsnt and afterwerds started 
euit in the justice court, and that said cherges of $35.75 sere 
fair and reasonable. Wo testimony was offered by defendant, but 
at the conclusion of plaintiff's testimony the court, on defendant's 
motion and after argument, dismissed the suit, saying: “It is a 
strange matter, but I think that the suit should be dismissed for 
want of jurisdiction, it being commenced «8 a replevin suit; let 
the appellate court decide it." 

it appears that the theory of plaintiff in the justice 
court in replevying the automebile wes that plaintiff, being a 
garage keeper, was, under the Garage Keepers’ Lien Act, in feree 
July 1, 1917 (Chap. 82, Rev. State Sec. 3, a,b,¢,d-) entitled to 
the possession of the automobile and to have a lien thereon for 
geaid unpaid cherges of $33.75, even though plaintiff, after doing 
the work and furnishing the materials and before its charges had 


a‘ Faahae toh fe «9 tHNE ett gaemisoat at Yiidmtety 20 aotentoags. ene te 





ies 1 


aesase yantosis a Stedataly Leta? aff Yo snomonasaugns oakt\ Sasha 
Aetednor xoed bad dauos onttenh ot a2 ee oat wonhe nets 
ott tad bee gushes tot any of Relies RAT mead Sant aLidonn dua ould 
ty dnueen Jory gow Prue Phewaso sed otoled mate sesteaup ose 
fut {Ttitabaia edd of saahas’ teb off mox?t amb aaw .ume t4 sean 
coksah toe wate elidomed ue ott bo aan, net St Be desist at 3 atay Se 
ae wma bi Lee stoRena we *Ytiaaieata tac ryeamedtin e 4ngbis eb oil : t 
Byes Teieuiela T beentie s ae belies abqueredty ew \\aebtoadss i i 
hohaas ,vanehivs a8, bedd haves sanht ead shadres bas a yomitusd ket 
inom at} yikes tas .THoed BgeieD & SOM pantaly aadt wena. oe ) pa 
atadaes aban deoupen a'inabustea io “Vhkentaks aMOt, Ne hil adh stad ae ia 


Rey BET 


76't ef kdome gms eats 10% ats) xodan siavt0s bonig teen's bun oe etheqes xe 





Sandee tad iste) taut ATS te serado intos 4 sham Vik mikes Katy cai 
sane Of Ayeuhos iestatg agra, ant te feuosae silt ot naktootde 
Avesto etd Veheataly beltaa “ideoupoodua tnabastoh Sats areeetat te, 
+ Vittatata Ae eid ta asin abeurene exit ae tae nye Lt Be OES aor 


, ie 
botza2s sbrawvad ta bens debe Toe ot bongut ox bes aqooon, ps beaut 














ergy a, 288 te es othe hese iad See rue, Besant ang, ab Salt 
tot sfaabers tab a hore tho ae, qnemtanes, oe . RAGHRO RE ON, ial what, 





ak 10° sqnyee dha and hen alan LB a TRE, x90. tal mate, 
«et pennkwen® od bivosa tiga lg sand sant x. ead sXet sam onnane 
def iokan abv acgor s am “bgougnan padod oh smoltotbaiaut Yo ou Y 
a es ah ohined, ae sdatlenga, ont, 
votre auty wk viksntagg ® peo ate fads OTE st. sid pe i 
a anded othe imine tet? Rae achiomos x0, ont jakevodges | at als ‘i 
sox0% ned atom edd, ‘sma am sya oto Toh ae, seer stay 





e353 


been paid, had surrendered possession of the sutomobdile ta 
defendants. Section 3, a, of said Act reads os follows; "Garage 
keepers shell have a lien upon eny motor vehicle * * kept by 
them for the proper charges duc, for the keeping thereof, the 
repair thereof, the materials furnished thereto, and the expenses 
bestowed thereon at the request of the owner, * * .* 

We think that plaintiff, having parted with the 
poesession of the sutomobile before its bill fer said repairs, 
etc. had been paid, waived its lien and was not entitled to 
replevy the automobile from the defendant, (iterfa v. tthodes, 

213 Ill. App. 354), although it hed a claim against him for said 
repairs, ets. which if proved might be enforced in a justice 
court, the elaim being within that ecnurt's jurisdiction. And we 
also think that the justice court erred in adjudging that plsin- 
tiff recover from defendant the possessioen of the automobile, 
altheugh that court csuld properly have entered a judgment for 
dameges and costs against the defendant, even though the suit 
was besun in replevin, because a suit in a justice court is whate 
ever the proof makes it regardless of the form of section. (Chicage 
& Rock Island %. Co. v. Reid, 24 111. 144; Edgerton v. Chicago 
Re I. & BP. Ry. Cow, 240 Tlie 311, 3513.) 

The defendant perfected on appesl to the Circuit Court 
where e@ trial was had de nove. It appears that prier to said 
trial plaintiff hed returned the automobile, which it had replevied, 
to the defendant, and that the enly question presented for 
decision by the Circuit Court was whether er not any money 
was due from defendant to plaintiff, and that pisintiff intro- 
@uced evidence showing that there was due it the sum of $33.75, 
together with certain costs. 

We are of the opinion that the Circuit Court erred 


in dismissing the action for want of jurisdiction. On a trial 
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ge nove of so suit appealed from a justice court, the action 

ie whatever the evidence makes it. (#. H. Hill Co. ve Sommer, 
55 Ill. Appe, 345, 346; Allen v. Nichole, 68 I11., 250, 252.) 
And on the trial de novo, the plaintiff may abandon his original 
cause of action and preve any demand which he may heave against 
the defendant. (Dickinson y. Morgenstern, 111 I11. App., 543, 
545.) 





Counsel for defendant make the point that the bill of 
exceptions does not show on its face thet it contains ali the 
evidence heard by the Circuit Court. Immediately following the 
evidence of the plaintiff the bill of exceptions has the words: 
"Plaintiff rests, and the testimony here clesed." Then follows 
the motion of defendant's attorney and the decision of the court 
thereon. Counsel's point is not well taken. (Harine Bank v. 
Rushmore, 28 I111., 463, 469; Hill v. Chicago City By. Coe, 

126 Ill. App., 152, 156.) 

For the reasons indicated the erder and judgment of 
the Cireuit Court are reversed, The ceuse having been tried 
before the court without a jury, this court is empowered to 
here enter the judgment, which the trial court should have 
entered. Accordingly, judgment for $33.75 is entered in favor 
of plaintiff and ageinst H. &. Coffin, defendant, together 
with interest thereon, ot the rate of 5 per cent per annum, 
from December 22, 1919, together with costs here and below. 

REVERSED AND JUDGKENT HERE, 


Barnes and Morrill, JJ., concur, 
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CLARA NATERS, Oo > 


a 
Appellee, fed 


V¥Beo 
COUNTY COURT, 


ELIZA J. JENKINSON, é 
Appe#iant. 
A 

MR. PRESIDING JUSTICE GRIDLZY DELIVERED THE OPINION CF THE CourT. 


| COOK COUNTY. 


Plaintiff obtained «a judgment for §400 in the County 
Court of Cook County in an action of trover and defendant appealed. 

the action was commenced on December 3, 1917. Plaintiff 
averred in her declaration that on to-wit: August 1, 1917, she was 
the owner and entitled to the possession of certain enumerated fure- 
niture, house¢held effects and personal wearing apparel of the tetal 
value of $752.75, and that on said date defendant came into 
possession of the goods and wrongfully converted them to her own 
use. The defendant filed a plea of the general issue. ‘There was 
@® somewhat protracted trial before a jury. 

It appears from the evidence in substance that on 
November 23, 1917, piaintiff made a written demand on defendant 
for the return of the goods; that in 1916 plaintiff and her hase 
band, taliph Haters, were living at No. 1619 Jackson Boulevard, 
Chicago; thet early in Octeber 1916, plaintiff, being ill, was 
taken to St. luke's hospital, and it was arranged that the Naters' 
should break up housekeeping, that plaintiff's furniture, effects 
and wearing apparel should be packed and stored in the basement of 
defendant's hose and that, pending plaintiff's return from the 
hospital, her husband would scecupy a room in defendant's home; 
thet these arrangements were carried out and certain furniture, 
and household effects and wesring apparel packed in hbexes, trunks, 
ete., were put in gnid basement; that on February 5, 1917, plain- 


tiff left the hospital and lived with her husband in defendant's 
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home until Mareh 135, 1917, when defendant moved to snother 
lecation, on Kenwood avenue; that at this time the furniture, 
boxes, trunks, etc. were moved te the basement of the new 
residenee, and there stered, and plaintiff and her husband cone 
timed to live with defendant until July 19, 1917, when plaine- 
tiff and her husband left defendant's house, moved into an 
apartment on the west side of Chiecsroe, and caused to be taken 
away from defendant's residence the said furniture, boxes and 
trunks, or at leset a lorge portion thereef; and thet theree 
after, as plaintiff testified, she found that the goods in 
question were missing. 

The evidence was very conflicting on the question 
whether defendant had at any time wrongfully retained possession 
of any of the enumerated goodea and converted them to her own use. 
It wes therefore important that the jury should be correctly and 
accurately instructed, At plaintiff's request the court gave 
the foliewing instructions, among others, to the giving of which 
defendant excepted: 


“2. The jurors are instructed, as a matter of law, 
that if they shall find from the evidence and under the 
instructions of the ceurt that the plaintiff was the 
owner of the property involved in this suit, as shown 
by the evidence, and was ecntitied te the possession of 
the same at the time demand was made upon the defendant 
herein for the return of such property - if they shali 
find from the evidence and under the instructions of the 
court that such was tre fact - and et the time that this 
suit was commenced, and that such property has not been 
returned by the defendant to the plaintiff, then and in 
such case the plaintiff is entitled to recever and the 
verdict met be for the plaintiff. 


*2. The jurors are instructed, as a matter of law, 
that if they shall find from the evidenee and under the 
instructions of the court, the plaintiff was the owner 
ef the property inveived in this suit, as shown by the 
evidence, and entitled to the possession thereof, and 
that before the commencement of this suit she made demand 
upon the defendant herein for the return and delivery to 
her of said property, and that the said defendant failed 

a, OF refused to return end deliver the same to her upon — 
' @uth demand, this wold be evidence of a conversion of 
said property by the said defendant and would entitle 

the plaintiff te a verdict in her favor." 
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We think that both instructions were s0 misleading and 
erroneoug as to require a reversal of the judgment. Both directed 
a verdict. The jury could very well have believed that they should 
find for the plaintiff even though they believed thet there was not 
sufficient evidence to show thet defendant had possession of the 
goede in question when plaintiff's demand wes made, or had possession 
efter July 19, 1917, or had at any time converted them to her own 
USE 

The judgment of the County Court is reversed and the 
cause is remanded for a new trial. 


RSVERSZD AND REMANDED» 


Barnes and Morrill, JJ., concur. 
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BABLE HARHISON, 
Appellee, 
¥8s CIRCUIT COURT, 
; COCK COUNTY. 

CHICAGO RAILZAYS COMPAKY 
et al., doing business 
under the name and styles 
ef CHICAGG. .USPACE: LING 
AppeLitr 
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BR PRESIDING JUSTICE GRIDLEY PeLIVSATD TH? OPINICEN OF THE COURT. 


By thie appesl the defendants seek to reverse a juégment 
for $2,500 rendered in favor of the plaintiff by the Cireuit Court 
ef Conk County im an action for damages fer pereonel injuries 
caused by her being struck by a goutheastebound street car of the 
defendents while she was in the eet af crossing Yilweukes averse 
at or near Gakley avenue, in the City of Chicagee 

Counsel for defendants urge three points ss grounds fer 
@ reveresl, viz: (1) tat plaintiff wee not in the exercise ef due 
¢ere for her sun safety st and before the time ef the sccident, 
{2) that the defendants were net guilty ef the negligence charged, 
end (3) that the court erred in giving certain instructions offered — 
by the plaintiff. 

Bilwmkee averme is © street runaing northwesterly and 
senthessterly, end defendants eperated a double traek street raile 
way thereon. Cars meving in a northwesterly direction ran on the 
east or north track and these moving in e southeasterly directiesn 
Fem on the weet or south treck. Cakley avence is = etrecet running 
due north and south; it ecemes inte Yilweuvkee avenue frem the north 
bat dees not extend south of Pilwenkee avenue. Aperoximately 
eppesite Onkley avenue is Upten avemae, which comes initio Hilweeukee 
avemme at right angles from the southsrest. The distence delwen 
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the east or north curb of Kilwaukee avenue and the east or north 
rail of the northwestebound track was 10 feet, 10 inches; the 

gauge of eaid track wae 4 feet, 6&2 inehes; the distence between 

the two tracks was 5 feet; hence, the distance from ssid curb te 
the east or north rail of the southeast-bound track was spproxi- 
mately 20¢ feet. The accident happened on March 15, 1917, about 
six e*cleck in the evening, just before sunset. While it «az 
raining at the time, plaintiff testified that she was ast carrying 
an umbrella snd thet she could easily see a distance of 60 feet or 
more. She was 29 years of age and her hearing end eyesicht were 
good. the had been working ss a s¢ametress in 4 shop at the southe 
@ast corner of Milweukec and Cakley evenues and was familiar vith 
the surroundings. Shortly prior te the accident she lefi her home 
on Silmot avemue at the cerner of Cakley avenue, one block nerth 

ef Milwaukee averme, and walked gouth on the east side of Cakley 
aveme, intending te go ta a grocery store on the west or gouth 
side of Kilwaukee avenue snd northwest of Upien avenue. She further 
testified in substanee thet when she reaehed the cast or nérth curb 
of KEilwankee avenue she lecked both north end ecuth, that to the 
seath she sew a number of northbound cere lined up, but te the north 
she could see nothing moving south; that at the time there wes 6 
eer passing right in frent of her, moving north; that when that car 
hed passed the crosswelk the moterman of another ear approaching 
from the south, having brought his cer te s siep, made s motion 
with his head or hand “toward the direction I was geing in, the 
direction i was facing;" that she then ecressed the first track 
behind the moving nerthbeund ear, leeked to the nerth, saw nothing 
coming, did nei «step, started acrese the second track, took « few 
steps, heard the seund of = sons, sav 2 “derk object," and then a 


southbound cer hit her end *she knew no more until she woke up 


C - 
u s 
of 


Siion “6 dean sdf bre aisrere osdmaw£ ie te dup dtaes ce gsae aed | 
| edd seadouk OF tent Of eae Somer Snsitadaemaisien wi? Ye her ee 
nogeded sensdanh “eat saectonk gO .ts8T ’ ae zowed Glas to egneg 
ed oa30 bind set sonedatt aad ,odtad :faet & ace eadewe? ond es ; 
~ heeesitgs gee dheed haieeiafamadt con sate te Line ‘Aeeee. bad Geas nie ieee 
janes yeiee wh deue® oe “beaagensd dnohites ett dont foe eieten | 
wow $3 ofE “.9oenmm ord ted tant aserkeiss GY mk ootete. ae 
yuigwie fos sew ode Sanh ped herend Tikiatele waht we ee gather a 
ae Sse! Ba es eanadels & 98 ehieas biwoe ase one eae patente call 
aree tdsbeoee’ tre petesas to bee ope te ecoey, 2 ame at tem 
aitwae att ba tox a wi SHOTS omESE SRS ere eow: ened. ast saa haauigll moe 
° brs: ovkunntiit to ead vom 
—_— sa S¥aL sie tenidous Bae 82 te bain: : 














Hiiv cafiinc} cvs haa wsacsvd yeltat 








ddren: Sts facie ate Bs orhte eieeorg |e ay ie ok as Pe gene 








gsttse2 adS scoters ‘gage ts stein Does siatladle sled ok: 
dans diver vo dens. elt potest aia nekw ded semadetae @ 
ee Cad asd | bento i ‘ -_ 8 












Lat eatd node fats + tier guivex sou * fae? ak _— fy Noha 
yekdiaossan sas wdjnes te xouter om. hail iiewimwen wid the # oi : 
mobion . clam \aeld a of am whe tapewee gebvad” rer one et 
8? ek gatey ecw T aekteest® ext buena nat 0 sn an te 
‘nana Beer? ctf heepeso cue wale Poete % Guete wt dl ba phionske 
ssieinn eos lias mid Anibal 20 Seno gad at aed 

ent e saad kowrd fantias ht eaeina Rarwadn Gat “a | 

Sines eve * sdostso irrak* a wie sae 8 To Ree mae 
a ete ste wile Libs oun ag oat oer? tas at oe : 








Se 


in the hospital.” There was evidence shering that the south- 
pound car, which struck plaintiff, had its headlight burning 
st the time, and thet it stopped within 15 te 25 feet from the 
point where it struck plsintiff, send there was evidence tending 
to show that Siaintiff was not on the cresswelk when she wes 
struck. The testimony cf the motorman ef the seuthbound esr 
and ef two passengers, stending on the front shatform thereof, 
was in substance thet plaintiff came from behind the moving 
northbound car, that she was either running or walking st a 
repid gmit at the time, and thet she attempted to cross the 
second track when the southbound car was only a few feet away 
from her. 

We are of the opinion that under the feets discissed 
and under the law plaintiff is not entitled te recover any 
damages from the defendants on account of her contributery 
negligence at end before the time of the accident. She says in 
substance thet after she had eressed the first treck behind the 
moving northbound car, and befere reaching the secend track, 
she looked to the nerth and saw nothing coming from thet dire 
ection. ‘Ye think thet she did net then leek. Ned she done so 
she must have seen the approaching car. (Chicago Peoria & St. 
Louis Rye Jo. v. Defre¢itas, 109 Ill. App. 194, 196.) “This 





court has frequently held thet a persen passing behind one car 
end in front of snother at a street eressing ower the duty te 
aee0k before stepping on @ parsiiel track, nnd fsilure te de 86 
is contritutory negligence.* (Bushman v. Calueet & South 
Shizago Ay. €o., 214 Ill. App. 438, 437, and eases there cited.) 
The question whether plaintiff exercised due eanre for her own 
walety is te be determined, not by the probabilities when she 
left the sidewalk, but rather by the situstion «after she had 


3 


os 


x 


~idmex aii deuce astwesie Sureahye ase erst : >. sabes: tt ae 
anders sia bead fase Sei Agel. eihinkare, dows. Both ise. Saeed. 
es? mest Pea? 8 ot BL. aidste boagage th decid. Daas, «tea et a 
BALaeet ennebive eam ered? hee (Tisakese dost +h 


sae G2 sae Limecane eas on Joa oor r aeons d 



















stewerads wes Weta gaat ole set bende ape anmeag aes Lo bite 
gui ron ait Quided sexi ems Vilsabels fed¢ one Medion 9 208) 
# tn yebtiow 20 gakowas nedijle sow. ode Ja8T 5 
ad? eacawo of batgapiia ata $602 bose eke eal os 
“eee F197% a a yise sey t0q douoddgune sth cede: ae 


Rees fseie sfost wit tebas tad? sodeiqe. wae Rs 
gens RSreces oF beiskzne fen ah te oon wee lal nena ‘Pete 








at ‘egne as ,dnebioss ott tn asda ae arated. Rphcdiqnae 
aitS Ambied Soest deck née bpm fed oda seta 42 
dn vanes oye eel lig 
mie gan? See 3 ketone wae ie apres. a ste * 
aa anob gala bondh - wait Sou ~s ade. godt auld shed kts 
“ . O98 oan seh EER O08 od a : = bod: 





of qin af} aewe oe deonte ee. te , meats _ 
oe ee es apees fas Monee dettorne i ae aah 


«he 


erosred the first track behind the moving northbound car and 


before she reached the second track. (Roberts ve Chicage City Ry. 





CO-, 262 Ill. 228, 231.) She could have stopped and allowed the 
southbound car to pase. The distance between the two tracks was 5 
feet. As suid in Mynre ve Chicago City Ry. So., 216 Ill. App. 128, 
131: "If plaintiff locked only the instent she was struck, she 
failed to look with the care and caution necesssry for her safety, 
so thet she must be considered as having moved towards the traek and 
within the danger zone without looking." And the fact, as she says, 
that the motorman of the second northbound ear (which had come to a 
stop at the crossing) made a motion with his head or hand in the 
direction she was then going or facing, does not, we think, relieve 
her from her subsequent negligence in not looking to the nerth sfter 
she had crossed the first track behind the first northbound aor and 
vefore ehe reached the second track. If at the time the motorman 
made seid motion her view to the north was obstructed by the first 
nerthbound car, his view to the north was likewise, though probably 
to a lesser degree, obstructed, and said meotorman’s motion, if made, 
must be considered as having been made, and so understoedd by her, as 
indicating that it was sefe for her to pass in front of his car, and 
net as indicating that it was safe for her to cross the second track 
without looking te the nerth. He had a right te presume that plaine 
tiff, in passing im front of his car and behind the other nerthbound 
cer, would use ordinary care for her ewn safety in crossing the second 
track. (Johnson v. Ghicago Kys. Co., 212 Ill. App. 660.) 


Holding, as we do, that plaintiff is not entitled ta ree-wer 
from the defendants on account of her contrittory negligence, it is 
unnecessary for us to cansider the other points urged by defendants’ 
counsel. The judgment of the Circuit Court should be reversed, and 


it is so ordered, 
REVERSED. 
Barnes and Morrill, JJ., soneurs 
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FINDING OF FACT. 


We find ss an ultimate fact in this case that 
the plaintiff, Kable Harrison, at and »efore the time 
of the accident in questien, was guilty of negligence 
which contributed te the accident and to her injuries. 
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CENTURY TRUSE AND SAVINGS 
BANK, 2 corpoyation, 


\ Appellé 


APPEAL FROM 
V&e 5 WONICIPAL COURT 


OF CHICAGO. 
a > T A in, 2 


MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


GEORGE C. PETERSON COMBA 
@ corporation, 4 


ce ded 


Plaintiff commenced a first class action in the 
Municipal Court of Chicsgo agsinst George C. Petereon and 
George C. Peterson Co., a carporstion, sas gusranters of a 
promissory note for $1060, dated January 7, 1918, psyable 90 
days after date, made by one James *. Garrow. The gusranty 
on the back of the note is as follows: 

"For value received, the undersigned hereby 

gusrantecs the prompt payment of this note at 
maturity or at any time theresfter, waiving demand, 
protest and notice of protest. 


Geo. C. Peterson Co. 
G. C. Peterson, Prea.® 


At the time the note was executed and delivered, 
George ©. Peterson was the president of the Geo. ©. Peterson 
Co., hereinafter referred to as the Peterson Compeny. Peterson, 
in his affidavit of merits, alleged that the note did net bear 
his signature ss an individual, that said gusranty was meade and 
aceepted by plaintiff ae the obligation of the Peterson Company, 
and that he, in his individual capacity, did not «t any time 
assume any personal liability for the payment of the note. The 
Petérson Company, in its affidavit of merits, alleged in sub- 
stance that Peterson, as president of the company, had no 
euthority, either express or implied, to execute for and on 


behalf of the company the guaranty on the note; thet the company 
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received ne benefit or consideration, either directly or in- 
directly, for the guaranty; and that the execution of the same 
was ultra vires fhe corporation. The cause was tried before the 
court without a jury resulting in the court dismissing the suit 
as to George C. Peterson, tut finding the issues against the 
Peterson Company, and assessing plaintiff's damages at the sum 
of $1131.63. Judgment for said sum was entered on the finding 
against the Petersen Company and it prayed and perfected this 
appeal. 

the material facts, which are undisputed, are in sub 
stance as follows: Garrow, the maker of the note was engaged in 
an automobile accessory business, known as the Kennard Tire Ser- 
vice. He had a partner in the business and he was desirous of 
purchasing his interest and needed te borrow money for thet pur- 
pose. Early in October, 1917, he applied to the plaintiff bank 
for a loan of 31500 and offered George ©. Peterson individually 
as a guarantor on his nete. the bank refused to accept Peterson 
individually as a guarantor but was willing to make the lean if 
Garrow's note was guaranteed by the Peterson Company. Feterson 
asspmed thet, as president of the Peterzon Company, he had power 
and authority to guarantee the note in the name of the Peterson 
Company, and on or about October 6, 1917, a note for $1560 was 
executed by Garrow, payable in $0 days to the order of the bank, 
and on the back thereof Peterson, in the name of the Peterson 
Company, signed a guaranty and the note was delivered to the bank 
and Garrow received $1500. When the note matured Garrow paid $500 
thereon to the bank and gave a new note for 51000, and Peterson, 
in the name of the Peterson Compeny, wrote the guaranty abeve men- 
tioned on the back of the note, and the seme as so guaranteed was 
delivered to the bank. Neither at the time of the execution of 


the first note nor of the note sued on, did Peterson, as president, 
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have any suthority under the by-laws of the company to sign such 

& guaranty. Ne such authority appears to have been given him by 

the directors or the stockholders, and the Company did not reeeive 
any consideration, directly or indirectly, for the eusrenty. Gerrow, 
at the time of the execution of beth notes was indehted to the 
Peterson Company for certain gasoline purch sed. The Peterson 
Company was organized as «a corporation under the laws of the 

atate of Delaware on November 2, 1916. At the time of the execution 
of the note in question it hed an authorized expital steck of 
$100,600, divided inte 2000 shares and had about 50 stockholders. 

in ats Delaware charter it is stated inter alia that "the objects 





for which the corperation is established are primnrily to refine, 
produce, purchase, transport, store, and sell crude petroleum and 
its produets, and to aid other companies end parties in the production, 
transportation and storcge, memafacture and sacle of the sare; and 
that, as subsidiary to and in connection with the foregoing, “the 
corporation may * * enter into, make, perform and carry out contracts 
of every kind end for any lswful purpose with any persen, firm, . 
association or corporation." In its certificate of sauthority to de 
business in Illinois, issued by the Secretary of State August 15, 
1917, it is stated that it is authorised “te buy and sell crude 
petroleum and its products." 

We are of the opinion that, under the facts disclosed, the 
trial court was mistaken as to the isw to be applied to the case 
and erred in entering the judgment appesiled from. ‘*e think that 
the guaranty of the Peterson Company, signed by its president, on 


the nete in cuestion, is ultra vires the company and void. (National 





Home Building & Loan Association v. Home Savings Bank, 181 I1l. 35; 








Best Brewing Company v. Klassen, 185 111. 37; wheeler v. Home 
Savings & State Bank, 188 Ill. 54; Calumet & Chicago Canal & Dock 


So. vw. Conkling, 273 Ill. 318.) And we think that the facts of 
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the present case are different from the facts disclesed in the 
cases of Richelieu Hotel Co. v. international Military Encampment 


Ge., 140 GTll. 248; Centrei lumber Co. v. Kelter, 201 Til. 503; 





and Kraft v. west Side Brewery Coe, 219 Tll, 205. In the present 





cnese there is ne evidenee tending to show that the busineze of 
the Feteraon Company would be benefitted by the execution of the 
guaranty. | 

For the reasons indicated the judgement of the 
BHunicipal Court is rerereed. 


REVERSED» 


Barnes and Morrill, JJ., concur, 
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This writ of error is sued out to reverse a judgment 
for $14,262.81, rendered after verdict against defendant by the 
Municipal Court of Chicago in an action of the lst class. 

In plaintiff's statement of claim, filed April 22, 
1916, it is alleged in substance that its claim is upen defend- 
ant's promissory note for $3000, dated April 3, 1914, and upon 
defendant's other note for $650¢C, dated December 7, 1914, payable 
to plaintiff's order and due 9° days after date, and for interest 
on said notes at the rate of 6 per cent per annum; and also upon 
am open account for $6,545.98 for merchandise sold and delivered. 
Copies of the notes and the acceunt were attached to the statee- 
ment of claim. Defendant, in his affidavit of merits filed Vay 
1, 1916, slleged in substance that the $3000 note had been paid; 
denied that he was liable on the open account; alleged thst the 
notes were given plaintiff for certain boilers, rediators, ete. 
purchased of it; and further alleged thet, because said boilers 
and radiators were defective, defendant had lost sums of money 
largely in excess of plaintiff's claim and had been damaged in 
the total sum of $40,000, as more particularily set forth in his 
Claim of set-off filed herewith. 

In his affidavit of claim of seteoff defendant alleged, 
in substance, that he had been in the business of selling boilers, 
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radiators ond heating specialties in Chicege fer many years, and 
was favorably known in that business; that the plaintiff induced 
him to hendle the boilers, radiators and accessories manufactured 
by it, end as a result he relinquished 211 lines in which he was 
then engaged, put all his time and energy in the sele of said 
merchandise, employed extra salesmen and expended large sums of 
money; that he seld « large number of boilers manufactured by 
Plaintiff known as Series A and Series B, on which his name had 
been placed by errangement with plaintiff; that many of these 
boilers, by reason of defective materiel and workmanship, cracke 
ed, broke or leaked in various parts thereof, and defendant was 
compelled to spend much time and money replacing said boilers or 
parts; that there was a warranty ae to the quality and fiiness 
of the boilers for the purpose for which they were intended and 
a breach thereof; that esrtsin radiction did not measure up to 
the specifications as to the heating surface; that as & result of 
the cracking end leaking of the boilers, and said shortage in 
radiation, he lost the good will of many heating contractors and 
steamfitters, who were organized in the City of Chicogo and who 
hed been his customers for many years, and they refused to buy 
further goods from him, and he was compelled to give up his boiler 
business entirely and take up an entirely new line of busines3; 
and thet as ea direct result of said breach of warrenty, he suffered 
large losses in profits, and was demaged altogether in the sum of 
$40,000. 

the trial was a protracted one, lasting 11 csye. The 
jury returned a verdict finding the issues against the defendant 
and assessing plaintiff's damager at the sum of $14,262.81, 
which is the aggregate sum of the #6500 note and accrued interest, 
amounting in all to 47,716.83, and the amount of plsintiff's open 
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account as stated in its statement of claim, viz., 36845.98. 

At the commencement of the trial plaintiff's sttorney 
stated that the goon note mentioned in the statement of claim 
het been paid; thet he weuld intreduce the $6500 note, bat weld 
not take the time then to fizure the interest due; and that "it 
is understocd there is no dispute on the open account.*® Plaine 
tiff thereupon introduced sasaid note in avidence before the jury 
and rested his esse. The attorney for defendant, who was present, 
did not make any objection to the statement thet there was no 
dispute as to plaintiff's epen account, but, after plisaintiff had 
rested, proceeded et once to introduce evidence in defendant's 
wehalf. If defendant hed any objections to the emount of plain- 
tiff's oven sccount, then was the time to voice them. By the 
silence of his settorney, we think it should be held thet defend- 
ant admitted the correctness of the amount of anid open account; 
particularly go, ae ve fail to find anywhere in this voluminous 
record any testimony offered by defendent eslling in euestion the 
correctness thereof, and ss we notice in the printed ergument of 
counsel for defendant, here filed, the statement thet “plaintiff 


made out his prima facie case by intreducing the 36500 note end 





stating that there was no dispute on the open account.* And we 
think that uniter the fucts and cireumstanees the contention of 
counsel af defendant, as stated in said printed argument, that 
“the jury esuld not have found a verdict for pleintiff in exeessa 
of 27,716.83, the amount of the note with interest," is without 
merit. 

At the conelusion of all the evidence the court orally 
instructed the jury. A portion of the court's charge is. as 


follows: 
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“The Court inetruets the jury that the plain- 
tiffte claim herein is based upon a premissory note 
fer [6500 introduced in evidence, which, together 
with interest up to this date, amounts te $7,716.85. 
You have thst down, have you? 

The Jurors: Yes. 

The Court: In addition thereto the plaintiff 
claims an open account of 6,545.98, making a total 
Claim of €14,262.81, which amount the defendant 
herein sdmits is correct, subject to the defendant's 
Glaim of seteoff. And the court instructs the jury 
thet their verdict ahould be for $14,262.81 in favor 
ef the plaintiff, unless defendant has proven by a 
preponderance of evidence dewagers under his claim «sf 
seteoff. And in determining whether or not defendant 
has suffered any damage the jury must teke inte con- 
siderstion oniy the evidence which haa been introduced 
herein and the instructions of the court as to the law 
applicable thereto. 

ir. Lee (ettorney for defendant): I simply want 
to save an exception there because I don't know abeut 
be ye i have not figured it up. I presume it ie ail 
right. 

The Court; I theught yu agreed to that. 

Mr. Lee: I don't know thet that is the amount. 
il have not figured it. 

kr. Irwin (attorney for plaintiff): Of course 
the jury can figure the interest on the note. it 
is a eplculation. 

She Court; There wes mo exception to that. i 
asked as te whether you would be sxorn or not. 

wr. Lee; iI em not contesting it. If he says 
it is all right I om oatisfied it is." 


Counsel for defendant here contend that the trial court 
committed error in that portion of the charge above set forth 
because there was no testimony introduced proving the emount of 
Plaintiff's open account, and because seid portion of the charge 
was in effect an inttruction to find the issues in plaintiff's 
favor and assess its damages at $14,262.81. ‘%e cannot agree to 
this. Plaintiff was net required to introduce any testimony to 
prove its open account. The correctnesa of the smount thereof was 
admitted by defendant's attorney at the commencement of the trial 
as above shown, and during the lengthy trial said acecunt or the 
correctness thereof wee not questioned, and the sele issue apperent- 
ly was what amount of demages, if eny, defendant was entitled to, 
as an offeset to his admitted indebtedness to plaintiff. Furthere 


more, defendant's attorney did not object at the time to that 
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portion of the seid chsrge wherein was stated the amount of the 
note and the semount of the open euccount; he only objected to the 
amount of interest due, as computed, om the note, and on the 
ground thet he himeelf did not know the correct amount, which 
objection he afterwards withdrew ss above shown. And said portion 
of the charge was not an instruction to gsevess plaintiff's damages 
et the sum of $14,262.81. The eort stated that plaintiff's claim 
for the smount wos “subject to defendant's claim of set-off," and 
that the jury should return a verdict for the plaintiff in said 
amount “unless defendant has proven by a preponderance of evidence 
demeges under his claim of seteoff." Furthermore, in other pore 
tions of the charge, the court fully and feirly instructed the jury 
as to the lew applicable to such « claim for damages as made by 
defendant and as developed by the evidence, and as tm the measure 
of defendant's demages, if any. 

Counsel for defendant alse contend thet the court, in 
the portion ef the oral charge wherein the jury were inetructed 
that the defendant was required to prove his claim ef set-off by 
the greater weight or preponderance of the evidence, confused the 
jury by several times using the word "defendant® in the place of 
“plaintiff”. This was probably owing to the fact that the dee 
fendant occupied the position of a plaintiff in prosecuting his 
@laim of set-off. The court's attention was called to the mistake 
and it was immediately corrected. we think thet this pertion of 
the charge, as corrected, stated the law with substantial accuracy 
and was not so unintelligible to the jury as to warrant a reversal 
of the judgment, as urged by counsel. Furthermore, it does not 
appear from the record thet defend:mmt's attorney ehjected, or 
excepted to this pertion of the cherge. This is neceseary for 


the preservation of the question for review, even where a general 


eae te ass 8 ext batten Sayer shatode leis siomanadl lecesainedl alt te aottrog 
eae a2 pogo ste, eden: ae j taximons wage ode Ae duane ‘etd bev adorn 
edd co hme ater ait se sootagmoo. a <oub awsro tnd ‘to doummn 
Holew eden Aerie: fied ee tom, Bt 2Ceands a teats Weeasery, 
xohtcag hbse Rah otters aveds ae wotbiebe ebeeasag a en naidnetde 
@agemes } at i abste anoves or) aotsagc sant ne don Cd apes Raced ) 
alate oN Pus akade dose setede. gue at M08 608 49 ee ada ae 


bee * tard ga %o- mbsfo malas Yo ae tonjdiea® “ar wom ‘ons . 
bine nt Vasatace a xed tokbiov 8 araton hounds gat one fads 

sanshive we aonarenang end e wt severe ash dacstonetat aeons” “sounaee. 
tg waste ak: otommads Beet oe cc kato ent eer aagamek os 


yiut ol? badowetent erie? bane vikut suns ‘set ears: ie oo enone 
gd sheers negeams. et dabete “Rt ‘sioate. oe eidoak segs wel ote ae ae 
wien em ach od aa boa meen bend “e Reyodereh 9 aun vaahasteb 
: bes 4 ayes ue -2ogem #\Snahacttos Re 

ad fue ‘odd text ‘bastaoe onge tana Tab 0% fen 
odosed ost eree crt ot shoraehe wgnoste. fave ‘ook te meksiag and 
ong Vewtee ‘% stiake etd sven of Sevkuet cam tasbasteh edt taste 
ot Seawioes ,eernebiva ot? So ganersbaeqgeng wo Uaehiey «t6d0 otgoeds 


t soalq ond mh Ndnehne tes? beer odd gadew eemkt Leceven ed cee, | 


ooh adv Sediotes? oat of auxtee videdout caw what o* Ste seal” 
ahd gatduonserg mk Wirnbedg a Ie mekeiwog swt dekqunse Sita daca t 
Mistelg-edd oF bulian say avfematta edaume ml sThewton to mis to 


te amdiaog sled ford weit of vboteorren yhetaoammd aie ob BNe 

yootwers Lnitaetedss dite eed adh betede .sedoorres “wa, eptado eit 

Sanvaver 2 tuarter od ae yreh ad od whttghifedcatan os sod cow Bas 
tom sob sb ,otemede tel femme ch Regie ee .taempboh wt te | 
fo ghadne ges youroite atteihneted tedt durooer oft omer nese | | 
OL Ciosesoen ah ciel  .sytado old to matte @bdt of badypoors ’ fia, 





 daweneg 2 oxatw ero .weiver 1ot ole nagp edt: % Moltavesnorg eat 





ow Chee 


exception to the entire ehurge is taken, which in the present 
case was not done. (Pecarare v. Halberg, 246 111. 95, 97-6) 
Counsel further contend that the court erred in ree 
fusing to grant defendant's motion for a new trisl because of the 
foliowing circumstances which were disclosed te the court on the 
hearing of aaid motion. The defendant presented his affidavit 
in which he stated, in substance, thet after the rendition of 
the verdict he personally interviewed each of the jurers "and 
presented to them for their signatures a statement" addressed te 
the trial court, and the same was signed by each juror; that he 
showed exch jurer a copy of a portion of the court's oral chorge 
which was delivered to the jury on the trisl; and thet said jurors 
signed said statement without any coercion or inducement or reward 
or promise of any reward. To said affidavit wes atteched a portion 
of the court's oral charge, relative ts the damages, if any, to 
which the defendant war entitled under his claim of seteoff and 
the measure thereof, end also a statement signed by the twelve 
jurors. Thia statement is, in substanee, that they desired to in- 
form the court that the verdict rendered by therm was the result 
of a misapprehension as to the law given them by the court; that 
they all were ef the opinion that the defendant was entitled to 
damages under his set-off, but that they understood thet such 
dsmages could not be allowed unlews they were accurately proven 
in dollars and cents, and that they did not have the right te 
determine the amount of the demages, because of the failure of the 
defendant to reduce his claim to dollars and cents as the plaintiff 
had dome; that they did net have in the jury room the instructions 
given by the court; and that they were satisfied from en examinae 
tion of such instructions since the rendition of the verdict that 
they had a wrong conception of the lew. Ye de not think that any 


errer was committed by the court in refusing to grent a new trial 
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pecause of the affidavit or the jurors’ statement. It is the 
settled rule in this stste that neither the affidavits of jurors 
nor effidavits of statements made by jurors after verdiet will 
be considered to impeach the verdict. {Heldmaier v. Rehor, 188 
Ill. 458, 461; Phillips v. Town of Sesles Mound, 1°95 [11. 353, 





363; City of Chicago v. Saldman, 225 I11. 625, 629.) The reasons 
for the rule are fully stated in the Rehor and Seldman cases, supra, 
and we think they apply with foree under the circumstances here 
shown. The court in the oral charge fully and fairly instructed 
the jury as to what demages, if any, defendant was entitled te under 
the law, and we think thet in ite entirety it was, if anything, 
more favorable to the defendsnt than the plaintiff. The portien of 
the charge, which the defendant says in his affidavit he showed to 
the jurors after verdict, did net cantain the limitations and 
qualifications thereof contained in ether portions of the charge 
given to the jury, ond it is not surprising that the jury, having 
“presented to them for their signature a statement” snd not then 
remembering or realizing the purport of said Limitations ar 
qualifications, signed said statement. 

Counsel further contend that the conduct of the trial 
Judge at times during the trial, and certain remarks made by him, 
wei such as warrant a revereel of the judgment. This contention 
is lelaborately argued in counsel's printed brief and we have cares 
fully eoncidered the argument and the facts as diselosed from the 
record. We do not think, hevever, that because of such conduct 
and\ remarks the defendant's case was so prejudiced in the minds of 
the jury as to warrant a reversal of the judgment. “The trial court 
in the matter of the conduct of the trial must necesesrily be 
allowed a wide discretion in admonishing witnesses te onswer the 
questions put te them and in compelling obedience te its rulings 
made during the course of the trial." (Schaffner v. Massey Co., 
270 Ill. 207, 218). Furthermore, at the conclusion of the long 
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and hetly contested trial, the court, at the request of dee 
fendent's attorney, included in the eral charge an instruction 
to the effect thut the jury were the sole judges of the facts 

and that the court did not intend by anything said or done during 
the trial to intimate what the facts were or how the jury should 
find on any question of fact. 

Counsel for defendant further contend that the evidence 
diselesed that the defendant hed a meritorious couse of nction on 
his set-off and that the verdict of the jury in not allowing the 
defendant any demages is manifestly agsinst the weight of the 
evidence. Caunsel for plaintiff on the other hand contend that 
there was not sufficient evidence in support of defendant's claim 
of set-off to warrant the assesement of any damages against plaine- 
tiff. 

Defendant and 37 witnesses tastified in defendant's 
pehalf and certain of his hooks of account end a mess of correspond- 
ence which passed between the parties were introduced; and plaintiff 
called three witnesses and introduced many letters written by de- 
fendant to plaintiff. Prior to 1911 defendont hed been in the 
business of selling boilers and heating specislties in Chicago 
for many years. In 1911, a representative of plaintiff called on 
him, and se a result defendant agreed te vurchese certain boilers, 
etc., manufactured by plaintiff at Buffale, WN. Y¥., for resnle by 
defendant in Chicage and vicinity, and at such prices as would 

fferd gond profits to defendant. Plaintiff's representative 
stated the boilers were first class in every perticuler. Ouring 
that year and the following twe or three years defendant pur- 
chased many beilers of plaintiff, many of which were known ag 
Series B., and on wuiech by agrecment, defendant's name was cast, 


wut defendant did not obligete himself by contrect te take any 


ohh ow 


#06 Te deeupes edt to itxwoo edd ,Leisd betestaso yliod bits 
noltouisedt ms eguauic Lore ete oe hobmioad pyertedee 2 iaabiret 
adost edt To geghn) efoe alt -ovew Ytoy ant dade soothe: ont of 

grid ath nett bisa gaiaiyaa yt dnedad dom OLB diene aed Pats bee 

bluords yest edd wok xo otew etrat alt teste otembind of teks. yest 

| Ne en 
| sonshive ante toate haosaaa vetbuat duaineted to% Leanued 

a gOljoa to seimy exedsodivox a fad tonbas teh git gadth bosatoahh 

_ et abet le tea ak yeuh ott Yo sebbver wat dadd) bao Treated ake 

sci? to tegiow sdf tanions yi2sotinen wk asgnmdqnm tmabete ted - 








Seat bnetese bred temdto oct mo Tikisteliqg tot Lecnued  Jesaehive: i 


piel alinadte2eb in dapqyan of eomabive timolol tee con sae wretd: 
atielg toniows adgamsh vis to sasmmenne alt treriw et Testes to 
eee 
: a'imabme tos Ai hodtisasd, goseomtin TE kam deahwetetl 6° 807) 
“heegeesse> to auam.o dee daveons te edpesl eke tw mhadees bed Aner | 
rkinskely doa ghopuboesdal egew onkdueg. elt goonted. beneeg 1 hale wean 
-eb ud neddiaw avedtel grad Soo sbottead hee senennt he eordtt balinn” 
aft af raed Soe faabnetet (22f of woke sDVeImka@ OF teabae® 
_waenet nt celttedsoga gekieud bas gaelbod. gatifoe te eaenkate 
mo Gelinn Thiele Yo sydietwoaerger.o gfi@h at seeeey ynam sot 
wenokiod clettst siadonue of dauthe Imohae teh 2hewoa a Re ‘unt gsust 
ud sievot tnd .e¥ HK hottie do Thkiadele yt betetos tame: tte” 
Blue as esolug tose in dma wikatoby Agta opeoheS ad. dushawtsd » 
 evitecampexmes at Thitetalt  .taubastet of wthtong booy: baotta 
ss gab: stad tstag. yee ak snelo donk orow atedied ett betate 
CRE taahae teh SAS could se ond galwolie’? gad) Zane: 98% tant 
ke neem cow doddw to yoann , Pitterhetg te ereliod ymem once i 
Feag aaw ome a Inohee Tab «dram ome ge BObie oe bisa’ pity bee 
‘wate id Ot toatines ye ‘Moratd atogetive fom bib tod 






«Ga 


Specific number of boilers. He got them from time te time ag 
ordered and at his sugzestion certain changes were made in cere 
tain parts. After a time complaints from defendant's customers 
came in that some of the parts broke and cracked, rendering it 
necessary to replace the used beilers with new ones or with new 
parts. Defendant went to considerable expense in time and money 
in remedying the defects, replacing parts, ete., and in satisfying 
his customers. He contimed, however, to order more boilers, etc. 
of plaintiff. In Hovember 1913, pliaintiff discovered that some 

of the breaks and defects in the boilers were caused by certain 
faults of ite own in the manufscture of the boilers and so wrote 
defendant and offered to reimburse him for all costs and expenses 
in replacing all defective boilers or all defective parts. And 

the record shows that plaintiff mede good its offer and from time 
to time thereafter allowed defendant credit on his running account 
fer such costs and expenses, on memoranda forwarded by him. Indeed, 
counsel for defendant in their printed argument say: “It is true 
that where a section broke plaintiff allowed Mr. Norman to put in 
a new section and pay the cartage and the services of the steame- 
fitter and gave him credit for this expense, yet failed and ree 
fused to pay the expense of Mr. Norman and his men or to recompense 
him for the loss of the business in which he had spent the greater 
part of his life.* and the record further shows, we think, that 
defendant failed to prove with the degree of certsinty required the 
incidental loss to his business, referred to by counsel. Far about 
two years after November, 1913, defendant contimied to order other 
bollers, etc. from plaintiff and during this period defendant 

wrote plaintiff many letters, which were introduced in evidence, 
and in not one of these letters does defendant say that he has 

any Claim for damages against plaintiff by reason of any incidental 


loss to his business occasioned by the defects mentioned. The 
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record further shows that during the year 1915 his indebtedness 
to plaintiff Keeps increasing and he is constantly urged by 
Plaintiff to make larger payments om his account. In October 
1915, plaintiff's credit manager emlls on defendant in Chicago 
for the purpose of ascertaining whether defendant's finencial 
condition werrants the extension of further credit. His request 
for e detailed statement of defendant's assets and liabilities 
is refused. Defendant makes a payment of $500 on account, 
promises further payments shortly, mentions the trouble he has 
hed because of the broken sections, but even then does not claim 
any damages as an offeset to his large indebtedness to plaintiff. 
Finally plaintiff refused to extend him further credit and in 
April 1916, commenced the present action. Under all the facts 
and circumstances in evidence we do not think that the verdict 
of the jury in not allowing defendant any damages on his set-off 
is manifeatly against the weight of the evidence, or against the 
lew. Nor do we think thet the court erred in refusing te allow 
in evidence certain calculations or compilstions made by defend- 
ant's bookkeeper from defendant's books which were in evidence. 

For the reasons indicated the judgment of the Municipal 
Court is affirmed. 

APY IRMED © 


Barnes and Morrill, JJ., conere 
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BR. PRESIDING gustien @RYDLEY DELIVERED TH OPINION OF THE COURT. 


(mn Februory 4, 1920, plaintiff commenced an action of 
the 4th class in contract in the Municipal Court of Chicage 
against defendant, based upon a written instrument signed by 
defendant on Nevember 3, 1914. On 4 trial before the court 
without a jury the court found the issues ageinst plaintiff 
and, on May 24, 1920, entered judgment against it for costs, 
and this appeal follewed,. 

It appears that in the year 1914 the Page-Davis School, 
of which Edward T. Page was then the president, conducted a 
correspondence school in advertising in Chicago. On Havember 3, 
1914, defendant enlled at the office of the school, met a brother 
of said Page, who induced him to pay #10 and to sign the instrument 
in question, telling him that it wos an application for enrollment 
in the school, that the school would send him ten lessans, and 
that he could determine whether he liked them or not and whether 
he desired to take the full course. In the body of the instrument, 
partly printed and partly in writing, are the words: 

“I hereby subscribe for and acknowledge the 

receipt of a scholarship in the PageeDavis School 
covering a correspondence course in advertising and 
I promise to pay to Edward T. Page, or his order, 
the sum of $110 in the following manner: $10 on the 
3rd dey of November, 1914, and $1C each month theree 
after until the amount of $110 in fully peid. * * 

It is agreed that the delivery to me of the said 
Seholarship constitutes the acceptance of this sub- 


geription by Edward T. Page * * and that this sub- 
scription is not subject to cancellation, and that 
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he shall not be required to refund any part of the 
money paid for said scholarship which entitles me 
to ali the benefits of the school's instruction in 
Advertising (and correct Snglish if necessary) for 
five years from date." 

In very fine print belew there is a clause, among 
others, as follows; 

"Fifth, if default be made in the payment of 

any one of the aforesaid inttallments when the 
fame becomes due then the certain amount remaining 
unpaid at the time of such default shall become 

at once due and peyable.* 

Defendent further testified that the school sent him 
three or four lessons by mail, thst he enswered one, and that 
later, becoming dissatisfied with the methods of the school, he 
sew Edward T. Page and informed him that he had decided not to 
continue the course. Edward T, Page testified thet at that 
interview he (Page) told defendant that the school never cancelled 
contracts, and thet it was ready, able and willing toe deliver to 
him the lessons in the course mentioned in the contrast. Defend- 
ant had no further reletions with the scheel and made no further 
payments. On september 4, 1918, Page for a valuable consideration 
sold and assigned to plaintiff all of his right, title and interest 
in and to the money claimed te be due on said written instrument. 
Plaintiff cleimed that there was due on the instrument from de- 
fendant the sum of 100 and interest thereon at 5 per cent per 
annum from January 29, 1915. 

Written instruments similar to the one here involved 
have previously been considered by the appellate court for this 
district in the ceses of Page v. Wooster, 213 Ille App. 239, 


Midwest Collection Bureau v. Greenwald, 214 Ill. App. 468, and 








Midwest Coliection Burew v. Creutz, (not yet reported, opinion 
filed April 12, 1921, Ho. 25829) and such instruments were there 


held not to be promissory notes, were “well calculated to deceive 
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any person who might become a party thereto," (Greenwald cage, 





supra) and were “so lucking in mutuality of obligation that ne 

couse of action could be predicated thereon." (Creutz case, 

Supra.) We have reached the same conclusions in the present 

ease, and further that the triel court was fully justified in 

making the finding and entering the judgment against plaintiff. 

The judgment of the Hunicipal Oourt is accordingly affirmed. 
APPIRE ED » 


Barnes and Horrill, J7., conor. 
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WR. PRESIDING JUSTICR GRIDLEY DELIVERED THE OPINION OF THE COURT. 


This is en appeal from a judgment of the Circuit Court 
of Cook County in favor of the defendants in an action on the case 
tried before a jury. The abstractof the clerk's record does not 
disclose what the verdict or judgment were. There appear the 
words; "54, Judgment of the court" and "36, Verdict of the jury.* 
This insufficiency of the abstract of the record is of itself 
ground for an affimance of the judgment. (Riley Printing Co. v. 
Bissell Laundry, 205 111. App. 409; Caruthers v. Hacaluso, 209 
Ill. App. 542; Manning v. Tobey Furniture Co., 211 Ill. App. 

§22.) 





From the abstract of the record it appears that plaine 
tiff's declaration consisted of two counts. In the first he 
averred thet on April 1, 1937, he was “the owner® of certain 
premises in Chicago, known as 1927 N. California avenue, which 
were then ocampied by him as his residence and as his office as 
@ precticing physician and surgeon. In the second count he 
averred that he was “the owner and occupant" of said premises. 
In both counts he averred in substance that the defendants were 
in possession of property immediately adjoining his premises and 
there conducted a cement business, using large quantities of 
cement in bags and operating machinery and apparatus in the 
mixing and manufacture of cement products; that they negligently 
dropped and scattered around large quantities of dust, dirt and 
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unhenithy matter and negligently caused the same to be blown to 
and upon plaintiff's premises, thereby Sausing said premises to 
become dirty and unhealthy and injuring plaintiff's heaith and 
his business as a presticing physician, te his damage, ete. 
Bach cf the defendante filed e@ plea of the general issue end 
aise a special ples denying thet plaintiff was the owner in 
posseesion ef seid premises, 1927 N. California avemie. 

On the trial it was stipulated and agreed that the 
legal title to said premises, stated in the declaration to be 
owned and oceupied by the plaintiff, wes, at all times covere 
ing the occurrences therein mentiensd, of record in Stelle Vood, 
the wife of the plsintiff. Inasmuch es plaintiff hed alleged 
be was the owner in possession of said premises and defendants 
had specifically denied that allegation, it was inoumbent on 
pisintiff to prove it, and evidence of ownership in his wife 
was net sufficient, it not appearing that plaintiff had some 
interest, as lessee, or otherwise, in the land which was affected 


by the alleged nuisance. (Kavanagh v. Barber, 131 N. Ye 212.) 





Purthermore, it dees net appear frem the bill of exceptions that 
Plaintiff introduced any evidence whatever to sustain his 
aliegations ag to the existence and effect of the alleged nuisance. 
“The trial court did not err in inetructing the jury to find each 
of the defendants not guilty, or in entering the judgment appeaicd 
from. The judgment is affirmed. 

APPIRMED. 


Barnes and Morriii, JJ., concur. 
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MR PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THS COURT. 


This is an appeal by one of the respondents, Yestern 
Cold Storage Company, a corporation, from an order of the Circuit 
Court of Cook County, entered March 12, 1920, awarding « writ of 
mandems commanding the respondents to forthwith remove or cause 
to be removed a loading platform or bulkhead maintained by anad 
Western Cold Sterage Company upon the public sidewalk space ade 
joining its building at Hos. 12 to 20 East Austin avenue, being 
on the north side of said avenue and between North State and Cass 
streets in the “ity of Chicago, so as to render said sidewalk in 
front of said building wholly open and unobstructed, and to ree 
store said sidewalk to its proper level, being the same level 
thereof which obtained before the construction thereon of said 
leading platform or bulkhead. To the petition of the Feople, 
ex rel., ete., the Western Cold Sterage Company, one of the ree 
spondents, filed an anawer, and the other three respondents filed 
an amended answer, to which answers demurrers were interposed and 


sustained, and, respondents electing to stand on said answers, 
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the order appealed from followed. 

In the petition it is alleged inter alia thst each of 
the relators sre residents and citizens of the city of Chicago 
and of the State ef Illinois; thnt the “estern Cold itorage 
Company occupies and does business in a building upon premises 
located on the north side of said Zast Austin avenue, between 
North State and Cass streets, which avenue is a public street; 
that the sidewelk space abutting upon said premises, is of the 
width of 14 feet; that the People of the State of Illinois, in- 
cluding said relators as citizens and pedestrians, sre lawfully 
entitled ta the free and unobstructed use of said sidewalk space, 
subject to lawful temporary uses; thet said Yestern Cold Storage 
Cempany has been for about ten years past, and is now, maintaining 
an elevated loading platform or bulkhead upon said sidewalk space, 
adjoining its said premises; that said platform, which is of wand, 
begins at the west line of said premises, extends east upon said 
sidewalk for about ninety one (91) feet, is approximately thirteen 
(13) fect wide, and of the height of about one and one-half (1¢) 
feet above the level of the sidewalk; that at the westerly end 
there ig a remp or incline connecting ssid platform with the level 
of said sidewalk, which said ramp is about nine (9) feet long and 
about thirteen (13) feet wide; thet said relators and other citizens 
and pedestrians, in order to travel on the north side of said avenue 
petween seid North State and Cass streets, have to walk up and down 
said ramp; and that said plsetform is a permanent and unlawful obe 
struction and should be removed, eta. 

The respondent, “estern Cold Storage Company, in its 
answer admitted many of the material allegations of the petition, 
but it denied that said platform was a permanent or unlawful obe 


struction or thet it should be removed. Respondent further alleged 
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in substance that it is conducting a public warehouse and a 
business which is commonly known as the cold storage business; 

that said pletform was built and has sinee been maintained with 

the knowledge and consent of the City of Chicagn, under licenses 
granted by said Citys that from time to time as seid licenses 
expired extensions thereof have been granted; that the nature of 
respondent's business requires the handling of a lsrge tennage to 
and from its warehouse and that because many of the packages 
handled are of great weight it is necessary to resort te mechanical 
means in handling the seme; that the height ef resvondent's ree 
ceiving floor is 18 inches above the street level, and by means 

ef saic platform goods are loaded onte trucks and wheeled direct- 
ly from the wagons inte or from said warehouse; that there ig no 
practical way by which goods can be received or delivered except 
over said sidewalk, without the use of which it would be necessary 
to load and unload goods from wagons by the use of skids, which, 

if used, would take much lenger than the present method, would 
temporarily necessitate storing said goods on the sidewalk, and 
would cause more inconveniences to the public passing along said 
sidewalk than dees now the use of said raised sidewalk, upon which 
no goods are stored or allowed te remain; that two of said relators 
are employees or officers of the Yeatern News Company, a corporation, 
end all relators are acting at the request of said company, which is 
Paying all the expenses of this suit; thst the place of business of 
said News Company is on the south side of said East Auatin aveme 
at the corner of Cass street, and respondent hes another warehouse 
on the south side of said avenue and east of said North State 
street, and for many years has maintained a loading platform in 
front of said other warehcuse; that in February, 1915, said News 
Company ceused ea mandamus suit to be brought against this ree 


spondent for the removal of said last mentioned loading platform 
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which adjoins the place of business of the News Company; that 
this reepondent contested said mandamas suit, and, while the 
seme wes pending, erid News Company, “through one of its officers, *® 
anasunced to respondent that, if it further opposed said mandamus 
suit and said News Company wes finally successful therein, said 
News Company would cause a similiar suit te be started to require 
respondent to remove its loading plxifoerm on the north side of said 
avemme, but thet said News Company was not intereated in whether 
said eletform on the north side of seid avenue was maintained or re» 
moved, and if respondent would remove said pletform on the south 
side of ssid zvenue the News Company vould not take any steps te 
require the removal of said platform on the north side of said 
avenue; that neither suid News Company, nor any ef its officers, 
agents or employees, have any occasion to use the north side of 
seid avenue or sre in anywise inconvenienced or annoyed by said 
Platform; that "this suit is brought solely s2 a spite suit® on 
the part of the News Compeny and for the purpese of punishing this 
respondent for opposing suid other mandamus suit; thet respondent 
is now and for more than 10 years hes been a public service core 
poration, operating its public iiskeibun cei upon eaid premises; and 
that, by virtue of an act of the legisisture in force January l, 
1914, in the absence of specific allegation of injury or danage te 
seid relators, or either of them, or te the public, the itate Public 
Utilities Commission of Illinois hos exclusive jurisdiction in the 
first insience of public service cerporstions, including respondent, 
whenever it shall be charged that they or it are doing, or pere 
mitting or about to permit to be done, anything contrary to lawe 

We are of the opinion that the action of the trial court, 
in suetaining the demurrers of the petitioner to the answers of the 
respondents and in entering the mandamus order appealed from, was 


fully warranted under the decision in People ex rel. ve Hestern 
Cold Storage Co., 287 Ill. 612, In that case our Supreme Court 
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in effect directed the remorel of 9 similar loading platform 

or bulkhead wuintainec by exid Vesetern Coid Sterage Company 

on the sidewalk in front of ite premiser on the smth side of 

suid Best Austin avenue because the rights of the public were 

being interfered with. Tit wes there deciced in aubstence that 

@ COld storage company could net maintain such a platform which 
cavered the sidewalk and censtituted = fermenent oabhsirvetion of 

the use of the sidewalk by the public, aithenush the storege company 
had in the past maintained the pletform under a License from the 
city and although ether rarehourea in the vicinity had had such 
Diatforms on sidevwniks for many yeers. The Conrt in its decision 
referred to tha case of Chicasa Cold Storage surehoyas Co. Ve 
People, eX rele, 224 111. 257, where it was decided in substance 
that a city had no power to authorize the construction of 4a plate 
Torm or bulkhead, secupving the sidewalk ssace in front ef a builds 
ing and elevated about 3 feet abnve the level of the remainder of 
the sidewalks, for the purpose wf making it mere convenient Ter 

the oscupants of the tuildinge t® lead and unlosd goods, even though 
such platform was to be used alse by the public 9s 4 sidewalk, and 
that upen swarding » writ of moendemas to cempel the removal of 

such a platform the public was prime facie entitled to have the 
sidewaik restored to the levei it oecupied before anid pluttorm 
wae built. 

Goumsel fer the Yestern Cold Sterage Company contend that 
it is the law thet a vrit of mendemus will net be issued where it 
appears that the suit in which it is sought is not « bona fide 
suit brought by the reel perty in interest te enforce some sube- 
etantial right but that the ulterior purpose is in fact merely to 
annoy end harrass the respendent; that it is alieged in its answer, 
and edmitted therefore by the demurrer, thet the present suit is 


solely a spite suit brought by the procurement of the Yeetern Hews 
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Company; and thet, therefore, the trial court erred in sustaining 
the demurrer to seid answer and in entering the order spperled 
from. ve cannot agree with the cenclusion. The real party in 
interest is the public, complaining through four relstors admittede 


ly citizens of Chiesgo and Illinois. (County Commissioners of Pike 





County v. People, ex rel., 11 iii. 202, 298; People, ex rele ve 
Harris, 203 Ill. 272, 276.) In the bike County case, supra, it is 





said; "Ghere the object is the enforcement of a public right, the 
people are regarded as the real party, and the relzior need not 
show that he has any legal interest in the result. It is enough 
thet he is interested, as a citizen, in having the laws executed, 
and the right in queetion enferced.* Furthermore, the demurrer to 
the anewer of said reepondent admits only these fssts therein con- 
tained which sre well plsced, and not emclusisns. Thrt the 
Zestern News Coerpany, “through one of its officers," mrde the 
announcement mentioned in ssid answer toe seid respondent, or thet 
said Kews Cempany or its agents or employees have no secession te 
use the sidewalk on the north side of said cast Austin avenue and 
are not incenvenienced or annoyed by said platform, we regard as 
imeeterial and irrelevant allegations. “e think that it eufficiente 
iy eappesrs thet the general public is being incenvenieneed end its 
rights infringed by the maintenance of the platform. 

ina even if it be conceded that respondent is a publie 
service corporation under the control of the State Fublie Utilities 
Commiesion it dees net follow, as contended by counsel, that the 
iicense granted te respondent by the “ity council to maintain the 
Yaised platform in said sidewalk space is valid. “e are not aware 
that such corporations have any special rights or privileges to maine 
tain permanent obstructions to the travelling public in its use ef 
the public sidewalks. 


fhe judgment of the Circuit Court is affirmed. 


AFF ED 
‘Barnes and Morrill, JJo, Concur. ee 
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MR, PRESIDING JUSTICE GRIDLEY DELIVERED THY OPINION OF TuECOURT. 
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THOMAS J. MoCARIHY, j ) 
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This is an appeal from » judgment for $961.54 rendered 
June 19, 1920, by the County Court of Cook County against the 
defendant corporation in an action of assumpsit tried befere a 
jury. 

Plaintiff's original declaration, filed December 10, 
1919, consists of a special count and the common counts. In the 
special count it is alleged that on January 1, 1919, in conside- 
eration of plaintiff rendering certain services to defendant, 
the latter promised to pay to the former the sum of $4,470 per 
annum, in installments of $47.50 a week and one installment of 
$2000 at the end of ssid year 1919; that plaintiff, relying on 
defendant's promise, engaged in its service and faithfully per- 
formed the work required of him from January 1, 1919, up to and 
including June 30, 1919, st which time, withsut fault on his part, 
his employment was terminated, and thereupon there became and was 
due him from defendent the sum of $1,000, which sum defendant, 
aithough often requested, has refused to pay. On Jamiary 24, 192, 
in complianee with a rule, pinintiff filed » bill of particulars, 
in which the statements were substantially the same as in said 
apecial count. The paper contained the additional statement that 
on dune 30, 1919, there was owing to him “one-haif of the lump 
sum galery which would be payable to the plaintiff if his services 
had continued up to December 31, 1919," or the sum of $1,000. 
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On January 30, 1920, while the demurrer which defendant had inter- 
posed to plaintiff's said special count was still pending and un- 
disposed of, plaintiff asked leave te file, and filed on February 2, 
1926, an amended specisl count and an amended bill of porticulars, 
in which letter paper pleintiff stated thet about January 1, 1919, 
he was employed by defendant at a salary of $4,470 a year, or, if 
the employment was terminated in less than one year, then the salary 
was to be proportioned te the time employed on the basis of 44,476 
per year, “said sum of $4,470 to be divided inte weekly installments, 
to be paid st the end of each and every week, cefendent reserving the 
right to deduct such pertion of the weekly installments as might be 
agreed upon between the parties and retain the seme in safe keeping 
for the plaintiff, all amounts ee retained by the defendant to be 
paid in a lump sum to the plaintiff at the end of the year, or at 
the termination of the employment if said empleyment wes terminated 
within the year;* that plaintiff entered upon his said employment on 
January 1, 1919, and continued to perform the duties required of 

him up te and including June 30, 1919, when he was dismissed from 
defendant's service although ready and able to continue therein; 
thet defendant paid him the sum of 247,80 ench week from January 1, 
1919, to June 30, 1919, "retsining in its custody for safe keeping 
all sums of money due the plaintiff in exeess of $47.50 per week;”* 
thet on defendent's terminstion of plaintiff's employwent on June 
SO, 1919, he demanded of defendant the balence of all moneys due 
him, amounting to the sum of $1,CCO, which said sum or eny part 
thereof defendant refused to pay, ete. The allegations contained 

in plaintiff's emended special count are substantially the same as 
those in said amended bill of partiewlare. To seid emended special 
count the defendant filed a plea of the general issuee 


On the trial plaintiff was the enly witness in his behalf, 
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and two officers of the defendant testified for it. At the cone 
clusion of plaintiff'sa evidence, and agein at the close of all 

the evidence, defendant's attorney moved for a directed verdict 

in defendant's favor but both motions were denied. The jury re- 
turned a verdiet finding the issues for the plaintiff and assessing 
his demeges at the sum of $961.54, and the judgment aprealed frem 
followed. 

Plaintiff testified in substance that he left defondant's 
employ “under pressure” on June 23, 1919, sfter having worked for 
it for many years; that just prior to said date his work was that 
of supervising the employees of the Chicage factory and other face 
tories of defendant; that after January 1, 1919, and up to the time 
he left he received from defendent as aalary weekly installments of 
$47.50; that during the calendar year of 1916 he ressived in veekly 
installments the tetal sum of $9385, and alse received just prior to 
Christmas Day the further sum of $2006; thet during the calendar 
years of 1915, 1916, and 1917, he receive: his saiary in weekly 
installments and about Christmas time in said years sdcitional sums, - 
in 1915, $1400, in 1916, $1740, and in 1917, $1809; that - Mr, Freund, 
who died on April 30, 1919, was for many years the president of 
defendant; that plaintiff talked with eaid Freund several times 
during several years with reference to his salary; that he never 
made any arrangement with Mr. Freund by which defendant was to keep 
part of plaintiff's weekly salary for him, and never made such an 
arrangement with anyone else; that he never knew until the end of 
each year what he would get; that he was not told at the besinning 
of the year 1919 that he wuld get a certain sum at the end of the 
year; that no one promised to give him $1006 at the end of six 
months; thet he never had any conversations with Lovis Oppenheimer, 
vice president and treasurer of defendent, as to salery or come- 


pensation for the years 1918, or 1919; that in September, 1918, 


jo 


eee ods $s efh tot bestitasd Priahes Yobs beoind te araaltto owe awe 


iis to seole ots de adage bee so2mebive a'rientata to nokesto 


dotbrey botoextt s x9% even qaercod da o 'eaabne tsb s2onebive. he 


“st yreg elt sbolneh etex enokion diead ou sows? a'tnabre teh, me 


paieaesan Sas Viitaieig eat 10% aagee & ould padhat? folhaey 5 bomeut 


aoe" halesgae Saomehat erie beta be, LOtG Te mace aut $2 pogameb aie 
»howellot 


at tnahas teh dss eet fas sonstedve ak bee thsne? ‘ama Ls 


70% bekow gaivad todts LL CS oem ae “was ¢ od we hac” olen 

dadt vow Arow skst ode hiss oF "ee hap seme nied iota, sm 0% n 
; anat sedte Anns _ysod on eyeoino eat te asevolgaa walt antatvreque % : 
omits ads oF ied Stes yr 4 Urstnel 147 te tearis jimabaetob, id asknot 


to atmomtis fen giv ow ytaise as Sxehasteb ax bevhepas oat Hel od 
vhleew ai feviesor eal BLeL 1p ‘sey tahmedso ont gnc tesh tat 02. toe 


oF roktg tosh haviooot pale baw 10886 Yo maw Latod est afnomiladens 
tabno Lao ant “Sadia jaait 400086 oe ae redihe yt aris waa Band ahaa 
xiao at ytelee weet b seyhenos af 4 TAGE ben AOE Rie to eRALY | 

 annsse Lanes? ke etary base at smd wambakid teods Das agnonicogunt 

meeoet «th « twat . RTS o Les ae bree ORV LE s2LGL ak 9098.46, tien re 


to Paobieoxg att RERCY, Wins naet new eG LOL 108 Lhegh mo bak onw 


semis Leteves Sawer ftan atte hentia vittatate saat iaadee 0d 
KOven, se vest jytetes aid of agaste tet at ke aTeoy fatavos L clver 
qoud of sim deabawtod dakdw yd bager® , aM Ad.tw Jromeanar xe vale ebsa 
ne stoam Hise SOR bus ith tat yaaa etdeaw al titdakalg tO, t9g 
to bem afd Ligon woe moyen on sunt pelo sanqas fit ber suomegnarza ‘ 


gaiantyed wad de, asod. cea Baw oad gurtd ites HL sow oat dare Dake sone 


att to hae oft te move shasie; a toy biiow on darts exes maey, wrtd to 
xia ty boo ods fa OLE aes rka ot bon dmnne one Om tas ira8y 


sont ecaorta0 at vn At kw saoldsuxevang rece bert TOV | a pant sesfdaoa 
moo to vistas o¢ os .tnabasteh to retest hes tnabsaong soy 










@ a8 


his sslery was reised $2.50 per week, «t which time said Oppenheimer 
geve him an envelope containing said inecressed sum therein; and that 
aaid Oppenheimer handed him meney at the end of the year 1918 but 
meade no arrangement with him as to the yerr 1919, Louis Oppenheimer 
testified in substance that he had general charge of defendant's 
Chicagn office from Cetober 1915, until after plaintiff left defend- 
ant's empley; thst during said period up to the time of his déath, 
¥Yreund had practically retired from octive business; that when plaine 
tiff Left he received the week's salary that was due him, but plaine 
taff did not make any demand for any further sum,although his attorney 
subsequently did; that it was defendant's custom to sive Christmas 
presenta esch year to some of its employees; that he (Oppenheimer) 
had eherge of the distribution of those presents for the years 1918 
pnd 1919; that in making the distributions and determining the amounts 
he was guided by the prosperity of the defendant und the length of 
service of the employee; that they were purely gifts; thet the 
amounts were ieft te his dineretion; that he never said anything to 
plaintiff regarding the ameunt he should receive around Christmas 
for the yeare 1918 er 1919; and that it was his sele action which 
increased plaintiffs Christmes presant in 1918 to #2,000, over 
the $1,50° present which he received in 1917. Clerence L. Coleman 
testified thet he had been the secretary of defendant for nine years; 
that he hed employed the kelp for the pest four years; that plsaine 
tiff's enlary in 1°19 was $47.50 per week; that he made no demands 
upon the witness for any additional sum when he left defendant's 
employ; and that to the witness' knowledge plaintiff was never told 
that for the years 1913 or 1919 he sheuld receive any fixed sum 
at the end of the yeor. 

In our opinion plaintiff did not prove the case ag stated 
in his emended apecial count and in his amended bill sf particulars. 


The object of requiring a plaintiff to file a bill of perticulars 
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is te inform the defendant of the claim he is culled upon to defend 
against, ond the effect of « bill ef particulare is to limit and 
reetrict the plaintiff on the triel te proof of the particular cause 


or ceuses of action therein mentioned. (Waidner v. Pauly, 141 ill. 





442, 445.) A careful exeminution ef the testimony fails to dise 
Clese thet about Jenuery 1, 1919, plaintiff wee employed et a 

sklery of $4,470 & year; er thet about said date it wae agreed 
between the parties that, if pleintiff's« employment be terminated 

in les: than one year, his said selary shewld be propertioned to 

the time employed on the basis of (34,470 per year, “said sum of 
$4,470 to be @ivided into weekly installments, to be paid et the 

end of each and every week, defendant reserving the right to de- 

duct such portion of the ~eckly installments as might be arreed 

upon between the parties and retain the same in safe keeping for the 
plaintiff, all amounts so retained by the defendant to be paid in a 
lump cum to the plaintiff «t the end of the year, or at the ter- 
minetion of the employment if said employment was terminated within 
the year;" or thet prior te June 23, 1919, when plaintiff icft de- 
fendant's employ, defencent hed during said portion of the year, 1919, 
"retained in its ouetody for safe keeping” for plaintiff eny sum or 
sums of money in excess of £47.59 per week, which isst mentioned sum 
defendant had paid pinintiff eech week curing said prertion of said 
year. On the contrary we think that the evidence ciscloses that 

in September 1915, while plaintiff was working for defendant, his 
weekly salery of $45 was voluntorily increased bk defendant te $47.50; 
that on June 235, 1919, when plaintiff left defendant's employ, he had 
been fully paid all sslary or sums due him; thet the sume which 
Plaintiff as well as other employees received from defendant about 
Christmas time im the year 1916, and previous years, were mere 
gratuities; and that at the time of the commencement of the present 


action defendant was not indebted to piaintiff in any amount. 
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Accordingly, the judgment of the County Court is 
reversed. 


REVERSED» 


Barnes and Morrill, JJ., 2ancure 
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FINDING OF Facts. 


We find as facts in this case thet on or about 
January 1, 1919, the plaintiff, MeSarthy, did not make 
the agreement with the defendant as set forth in plain- 
tiff's amended special count and in his amended bill of 
particulara; th t prior to October 1, 1918, the plaintiff 
was employed by the defendant at the weckly sslary of 
$47.50; that the plaintiff continued to work for the 
fefendant until June 23, 1919; that st said date ell 
Snhiery due the plaintiff hed been fully paid by the 
defendant; and thet the defendant is net indebted to the 


Plaintiff in any sum or sums. 























eae @ oupemye. 


mm 


someds Te HO 


‘Sey BF Bet bebe oan ota “i hae: seve as 
*titntale ea ,af0E )£ woendalt oo soe, eae a 
‘es yma tes ebknew atts de aisbanten ae ov 





giz 


/ 


\ # 
191 + «26364 f 


JOSEPH SZYMANSKI, a minor, 
by Alex Szymanski, his father 
and next friend, Zi 


f 
‘ , SUPERIOR COURT, 
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WESTERN DI AND STAMPING: WORKS ¢ 
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MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION CY THE couURT. 


This is an appeal from a judgment for $3000 rendered 
against the defendant on July S, 1920, by the Superior Court of 
Cook County, in an action for demages for personal injuries 
sustained by the plaintiff, a miner, on July 1%, 1919, while he 
was operating a stamping machine or punch press in defendant's 
factory in Chicago. The index and middle fingers of plaintiff's 
right hand were cut off at about the second joints, and the third 
or ring finger was crushed or injuredo 

On Nevember 11, 1919, a summons was issued, returnable 
to the Jemary term 1920, and served on defendant on November 12, 
1919. Defendant entered its appearance within the required time. 
Plaintiff filed his declaration, consisting of three counts, on 
January 19, 1920, which was more than ten days Detore the cemmence- 
ment of the February, or second, term of said court. Uo further 
procecdings were had in the cause until April 30, 1920, when, on 
plaintiff's motion, the court entered an order defaulting the de- 
fendeant. The lenguage of the order is such as to suggest thet it 
wad entered for want of an apperrance rather then fer want of a 
Plea. On the same day the court further ordered that a reference 
be had te a jury to assess the plaintiff's damages. The jury 
returned a verdict finding defendant guilty and assessing plain- 
tiff's damages at the sum of $3,006, and a judgment for that 
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amount was entered sagainsut defendant. 

On June 16, 1920, the defendent filed a verified petition 
in which it alleged thst no notice was given it of plaintiff's 
motion to enter said default, or of the issuance of » writ of ine 
quiry to assess damages, and thet it had no knowledge thereof until 
June 11, 1926; that when the suit was instituted “ule 20 of the 
rules of snid court wes in force, wherein it is provided that "no 
motion will be heard or order made in any cause without a notice 
to the opposite party, when the appesrence of such party han been 
entered, except where a party is in default or when « cause is 
reached on the call of the trial calendsr;" that defendant has a 
meritorious defense, the nature of which is (1) thet plaintiff at 
the time of the alleged injury “was over the age of 16 years," and 
being over that age “the court did net have jurisdiction by reason 
of the Yorkmen's Compensation Act,® end (2) that the smount of the 
damages assessed were excessive; and defendant prayed that said de- 
fault and judgment be set aside. 

Between the date when defendant was required to plead 
to the declaration and the date of the entry of ssid default erder 
85 days intervened, and in the petition no facts were alleged dhowe- 
ing lack of negligence in not filing a plea. 

Plaintiff, by his father and next friend, filed a verified 
answer te the petition alleging that at the time of the accident he 
was about four months ever 14 years of age, having been born on 
March 16, 1905, and that the csuse did not come withinithe purview 
of said Workmen's Compensation Act. 

On June 29, 1920, as appears from the bill of exceptions, 
a hearing was had on the petition and defendant introduced in evid- 
ence the affidavit of a physician te the effect that on July 16, 
1919, plaintiff come to his office in Chicago for treatment of the 
right hand and stated that he was then 17 years of age. Sver 
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defendant's objection plaintiff intreduced the countereaffidavits 
of Rey. Father Dembinski, Hector of St. Stanislaw Church, and 
Joseph Szymanski, father of pleintiff, conclusively showing that 
Plaintiff was born on itarch 18, 19C5, and henee, =t the time of 
the sccident, was over 14 years of age and under 16 years. The 
court, at the cenclusion of said hesring, denied defendant's 
motion to vaeate said default order, but, with the consent of 
plaintiff's cttorney, entered an order vaeceting the judgment, and 
the cause was set for a new hearing on July 8, 1980, before a 
jury, on the question solely of the assessment of plaintiff's 
demages. At this hearing both parties and their respective attorneys 
were present. Plaintiff and four witnesses in hie behalf testified 
and one witness, a physician, testified in defendant's behalf. The 
jury returned a verdict finding the defendant suilty and assessing 
Plaintiff's damages st $4,250. Plaintiff remitted 31,250, and 
judgment was entered against defendant for $3,000 and thie appeal 
followed, 

Counsel for defendant contend that the trial court erred 
in refusing te set aside the default order, entered on April 36, 
1920, because defendant's appesrance was then on file. Although, 
as above stated, the lenguage of the default order is such es to 
suggest that isfendant was defaulted for want of an appesrenceée, 
the record discloses that plaintiff was then entitled to a default 
fer failure af defendant to file a plea. Furthermore, defendant, 
made no showing that it, or its attorney, hud not been guilty of 
negligence in not filing a plea. And, regerding the provision of 
Rule 20 of the rules of the trisl ccurt, that no motion will be 
heard or order entered in seny cause without notice to the oppesite 
party when such party's eppesrance has been entered, it appears 
frem the rule iteelf that the provision is not operative “where 


the party is in default." We do not think that the court committed 


ao] iS; a 
Tete Alt 





afivabivis~redauo on? deouborial Miininle poktosbye atinabaeteb 
ban ,dovuM ualedus?? .¢¢ Yo, wiget .tManidued tomtel .vek Yo 
datt guiveds yfeviaufones ,itivwtadg to teste? ,iXemomyes dgoac’ 
30 oaks od? oe ,somod bre 2001 6h sogwM no ond ene Dsalale 
ont -etgey as sebow bas aye to anew y, ag, Tare are, stash hoes. ont 
a'igsinetes bekaeh ,guiioed, phew In antestpads oat 18, (if 5808 
*e facunso ond doke sud aTebte. tivateh blag atopay, 02 mabtom 
frie dtrompbat, eta paktesay vebx0 a heretne. agora ap a apie aks 
(& etoted ,O88S 8 whe fo guispad eat 8 tet fee, fotaall eeu oa 
a! Tibtaialg Yo smemeesuaa aif is wiefer potreenp, ot se allie 
syorted ts erisosqyet “howls Dies webring Kies pakised efdy aA. 89% ERED oF 








bobiivaed Thasete dt ots Fo aoeaond tw 79 ‘Bra aisle, pens eter 
ont 1 Biased atiaabaeteh ad bediktead anstoterer Ls sbanitt he eae ban 
fiiigescas dre Weta, tiahna tes | oad pathatt, foibuoy a Rertst at. wit 
‘baa O88 ,J0 bodtimos Vitiatald .96S,9 f= cogamsd, at ritalalg ; 
feeqge vids one 000,46 10% ¢mabae teh dankegs. suithuaa saw Sqsmpoul, 
ids a Heh a +bawe a9 | 
borzs drum Estut odd tam? baetane ‘taba 10% ae | 
4 Lkagh 10 hevedns: a tebto. Five ton matt ebtas tea ae asiastor oh ‘Si 
etgwosia La «eL4% “ao ee) one Ronis aay A a! tanbae ta gausoed, 0ses yy 
of as dow ef eds Sim %ed odd te onaiane BAe. sbotode ‘evel 2a 
; a bomase oGts fat te dice «0% hetime teh od taasaetod Aaga dyegoure 
"hua teb a @2 bate itue nest aaw Pivalase tanh sesoinath broaer ‘ad, 
| standastab ,oxemtedsii .aelg # ohet ot dawbee ton te omnia? “ot ) 
Yo Gt ae ine dan toss hart seomrtgd te ade 7” att, tedt netkwerts on ham a 
‘oe nokatvoxg eas aakhtoney bah. : nels & AALLED Spa oh sonogitaas iy i 
| Mf ikke notiom on fast .ttmro tagrd odd Yo notin sat to of orn a 
es beogae | bench ot sotdne 2 yoshd ty Sbuao one me. boxetas sero oO We 
| wrasage bi sborotne awed end vonsisegas eheirag dome odin Xe. 
| _etonte ov tnxea0 yon at motatvesg, paid dastd, oath + on 














whe 


any error in refusing to set eside the default erder. In the 
ease of Piaff v. Pucific Express Co., 251 Lll., 243, 246, it 
appears thet efter the defendant had been gerved and had entered 
its appesrance in writing, but hed failed to plesd to the de- 
Glaration im apt time, the trial court entered » defsult order 
in slmost the identical language as thst in the present case, 
and the Supreme Court in ite opinion saids 

v@ think ii manifest thet a judgment by defsult, 

after an appearance has been filed, for want of an 
appearance igs irregular, and that the proper order 

in such a ease ia judgment nil dicit or for want of a 
Plea. the entering of a default judgment for want of 

an appenrance instead of for want of a ples, after an 
appearance is on file, is, however, a mere irregulerity 
and should not work @ reveraal of the judgment. <Aithough 
a defaulted party has a meritorious defense, a default 
whll net be set aside if he or his attorney has been 
guilty of negligence." (Cating caves.) 

Counsel alse contend that the trial court erred in 
allowing plaintiff, on the hearing of defendant's motion to set 
aside the default order, to introduce counter affidavits as to 
the age of plaintiff, It id well settled that on the bearing of 
such a motion counter affidavits relating to the merita of the 
cause should not be received. (Mendell ve Kimball, 35 111.,582; 
Gilchrist Transportation Co. v. Nerthern Grain Co., 294 Ill., 


510.) One of the reasoms for the rule is thet "courts cannot 











do justice to parties in thus trying the merits upon sffidavite, 
when the «ffiants are not subject to cross-exeminetion.” (Mendeil 
v. Kimball, supra.) But we understand the rule to be that where 
‘phe controversy arising on such a motion does not involve the 
merits of the cause, counter affidavits may be filed. (Gilchrist 
Transportation Co. v. Borthern Grain Co., 204 T1l., 51%, 513.) 

In the present case defendant in its petition stated, as one of 
the grounds for setting aside the default, that plaintiff at the 
time of the accident wes over 16 years of age: and that the court 


did not have jurisdiction to try the case by reason of the Yorke 
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men’s Compensation Acte Im plaintiff's anever to the petition 
1% was stated thet at the time of the eccident he was under 16 
yeers and over 14 years of age. If this was so the court hed 


jurisdiction to try the case. (Hoszek v. Bausrle & Stark Co., 





282 I11., 557-) And on thie mestion of plaintiff's age se 
think that it wae proper for the court to then hear beth sides 
sO as to determine the question befere prececding further, end 
that the court did net err in allowing counter affidavits to be 
presented. 

Other points are urged by sovunsel fer defendant as 


€ Raye consifered 


Sa 


grounds fer a reverssl of the judgment. 
them and deem them to be without merit. E° question is raised 
as to the sufficiency of the declaration to custain the judg= 
Mento 
Accordingly the judgment of the superior Court is 
affirmed. 
APSIRMED » 


Barnes and Horrili, Jie, concure 
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LORENZO HOECKBA, j 
‘appellant, 2 
Fi APPEAL FROM 
v8. \ } } exYY couRT OF 
‘ 2 } CHIC, 0 a al 
JOHN MULHERN, 4 L yy oot A G& G2 8 
Appellees, ote OD. 


MRe PRESIDING mone Aiea DELIVERED THR OPINION OF THE COURT. 


On February 6, 1915, the plaintiff commenced a tort 
action in the City Court of Chicago Heights against the defendant 
to recover damsges for personal injuries. At the trial on Jsamary 
7, 1919, the court instructed the jury to find the defendant not 
guilty and they returned such a verdict. Pisaintiff, ty his 
attorney, George A. Brinkman, entered a motion for a new trial, 
which metion was overruled on April 7, 1920, and judgment entered 
against the defendant for costs, and plaintiff prayed an appeal te 
this appellate court, which was allowed upon his filing an appeal 
bond to be approved by the clerk of the court within 60 days, and 
he was given 90 days within which te file a bill of exceptions. 
This order of judgment and sllowing the appeal was signed by the 
Honorable Charles H. Bowles, Judge of seid city court who had 
presided at the trial of the case. Gn May 15, 1920, plaintiff 
filed his appeal bond, approved by said clerk, in the usual form. 

On May 19, 1926, the said George A. Brinkman withdrew 
as attorney for plaintiff and D. K. Lindhout was substituted in 
his atead. On June 1%, 1920, there wan filed in the office of the 
clerk of said court a stipulation, signed by the then attorneys 
for the respective parties, te the effect that the time for filing 
the bill of exceptions in the cause be extended to September 7» 
1920. No order was entered making such extension. On June 29, 


1920, there was filed in said clerk's office a notice signed by 





‘ 
\ 

\ lise es . sie , 

moe CATT | Fe sous icoeei” poms) 

fo sHNOD THEO ; \y j eae 

 sBERDLEH : ee 

BSs . CT ees \ sontgeana I FEN 
( 


-TAUOO ANT YO UOLMLEO mT camry 1tve ad orteut pera cemt a 


Peed ao Sverermme Wikiwlele ai ,AREL .2 yenwrdst ne 


tnabasted ect tenteyzs siealeh og09189 to Jaeed qakO add ah mokeoe 


yrtawmet ao Laltt of? 7A .eebenial Lenowreg ro? segcamd toveoes oF 
ton faabaatebh afd Batt od wort eat Bedowntead dunia edt ,O0L gv 
gist vcd , Tiiteiali .tekivor a dage bored oe ued? Gas lies 

,laied wet 2 sot nolios # bovedae .neawindet 1A optost) .yautetta 
hovetne saswpbet hag ,OSGL ,0 Lage we Selwrvere aan sobtom doidw 
oF taegge ne hegeta Stivaisiq bea ,etane wot tanbmeted eAy fdonhagea 
"Egonga ia BRE? oid mogw bewelle sow Wodte ,¢uwme atalfeage wide. 
bon eed OS wladie prune edt to Saeko oct qo Aevonraa od oF aod a 
 gaaekiqeoss te £0e8 2 of21 of cette mkethw eryal 09 wavke saw se 
atl? Ye bemghe aes Leweqs off gakwoila San ¢eompbet Yo tebsa sie? 
oc bad osw dxeme ytio hist to oghwl, ,ooduok «HK apfaaste eideronol 
al Wdtabodg aOhGL Bf yet so .owae af? Ye Laie? of? Je Bohdaoeq 


ate earvast owt ni ,xteip bhee yd bereweds ,baed Leages wba bene | 4 


werxdodiw domare .A ogte86d hiaw ont oO80L ,@L yatt ad 
ai betutiveaden eew fonrbatd oo .d ben Vikiatekg sot ventesss a 


“ert Yo okie odd mk Holk't amw weet ,OORE OL cnet ab . banda ote a 


 agentedso made ott 7 heaughe  wolgategive « tenes Biaw To dag lo un 
paki wt emk? att dowd doetto oat af ,eekruag ovhsweqaet wuts oe } q 
i, xedtmntoee ‘ot hebaedxy ad nowme elt ak anoktqnone tw shia att 
188 sau nO .nokemssxe stow gitsinn henerne eer biccosaat ou oo 


iat Wiha. a oe ates Wat Vou ey mth ee fa ‘~ evra! 






@2e 


the Honorable George Ae Brinkman, then judge of said court, from 
which it appesred that defendant's attorneys had been previously 
netified that on said dey he (said judge), of his own volition, would 
“chenge the venue of the cause and send the same to the Circuit 
Court of Cook county," because he had acted as attorney for the 
Plaintiff in the trial of the cause and was interested in its 
outcome, and that on thet account it would be illegal for him sg 
judge to enter any orders in the couse except to transfer the 
same to some court te assume jurisdiction thereof. On the same 
day the court ordered that “this suit be sent to the Circuit 
Court of Cook County, Illinois, to which the attorneys for dee 
fendant object but said objection is overruled.* 

All of the above facts sppear from the portion of the 
transcript of the record which is ¢ertified to by the clerk of 
said city court on July 3, 1920. From an endorsement on the back 
of the last page of this portion of the transcript it appears that 
the same was filed in the office of the clerk of said Cireuit Court 
on July 6, 1926, and numbered No. B 64854, From the remeining 
portion of the transcript of the record, which is certified te on 
September 28, 1920, by the clerk of said Circuit Court, it appears 
that on July 6, 1920, om motion of plaintiff's attorney, the Cire 
euit Court ordered that the time for filing » bill of exceptions 
be extended to September 7, 19205 that on September 3, 1920, said 
court, upon atipulation of the attorneys for the respective parties, 
ordered g further extension to September 20, 1920; that on September 
17, 19260, a bill of exceptions was presented to one of the judges 
of said Circuit Court for signature; and that on September 24, 
1920, aver objection ef defendant's attorneys and after a hesring, 
gwaid judge signed the bill and ordered the same to be filed, which 
was accerdingly done. 


When the plaintiff's appeal bend was approved by the 
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clerk of said city court and filed on May 18, 1926, as provided 
in the order of said city court entered April 7, 1920, the 

cause was in contemplation of law then pending in this appellate 
court, (Merrifield v. Cottage Fiano Co., 238 Ill., 526, 532; 





Reynolds v. Perry, 11 Lll., 534, 535); and the jurisdiction of 
this appellate court attached and that of the city court ceased, 
(David v. Commercial Accident Coo, 243 Iil., 43, 47.) ‘This being 
50 the city court had no jurisdiction to order that the couse be 
transferred, by change of venue, to the Circuit Court of Cook 
County for any purpose. And it is the law that a change of vanue 
shall not be granted after bvidenee has been heard. (Richards v. 
Greene, 78 I1l., 525; Haley v. City of Alton, 152 I111., 113.) 

It follows that the Circuit Court did not acquire any jurisdiction 
of the cause, in the manner attempted, and that no judge thereof 
had any jurisdiction or power to sign the bill of exceptions cone 
tained in the transcript of the record before us. The provisions 
contained in Section 81 of the Practice Act do not seemingly 
apply 

We feel constrained, therefore, on our own motion, to 
order the bill of exceptions contained in the transcript stricken 
from the files, and it is so ordered, 

No errors are assigned or argued which ere based upen 
the common law record, and, hence, the judgment of the City Court 
of Chicago Heights must be affirmed, 

AFFIRMED. 


Barnes and Worrill, JJ, concur, 
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S2CURITY LIF INSURANCS COMPANY, -) 
a corporation, f ) 
Complainant, ¥# ) 
Vo i 
IDA ZICKERMAN et al., jf 
Defendants. # 





A. S. ROK, Fi 
Crass — shen eat and sopelaee, 


Vo ‘ f CONS CLIDATIM APPEALS 
JOHN SALINY, ; 


petitioner and appellant. FROM SUPZAIOR COURT 


OF COOK COUNTY. 





A. &. ROE, \ Fy 
Cross Complainant and Appellee, 


Ve ‘ 
JOHN KAPUSTA ¢ ‘ a 2 Ps 


Petitioner end Appellant. 
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MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION CY THE COURT. 


On Jamaary 3, 1918, the “security Life Insurance Company, 
a corporation, filed its bill in the Superior Court of Cook County 
to foreclose a first mortgage on certain impreved premises in 
Chicage, Illinois, against Ida 4ickermen and imanuel *ackerman, 
her husband, makers of said mortgage and the notes secured theree 
by. Uaniel Ettelson and A. J. Roe, the owners respectively of 
the second and third mortgages on the premises, and others were 
made parties te the bill. On February 5, 1918, the court appointed 
a receiver to tae possession of the premises, etc. Such proceede 
ings were thereafter hed that a decree of foreclosure of the first 
mortgage was entered on December 3, 1918, and the premises wore 
sold at a master's sale on December 30, 1913. The sum realized 
from the sole was insufficient to satisfy the amount decreed to 
be due complainant, and on Jamary 6, 1919, a deficiency decree 
was entered against the Zuckermans end in faver of complainant. 


The receiver, under order of the caurt, continued in possession of 
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the premises until the period of redemption expired, collecting 
rents from tenants. He was suthorized to pay the deficiency 
decree, to retain a certain sum xs his compensation and te pay 
certain fees to his solicitor, ail of which he did. His final 
report disclosed thet he had a balance of $1,039.35 still ree 
meining in his hands, and on May 28, 1920, the court, after a 
hearing before a mester, ordered that the receiver pay said 
balance to A. S. Roe, cross-complainant. It is from said last 
mentioned order that the present consolidated appeals were 
separately prayed and perfected. 

The award of seid balance te Ae 3. Roe, owner of said 
third mortgage, is here questioned by John Saliny, who claims 
as owner of the equity of redemption by virtue of a quit claim 
deed and a written assignment, both executed by the cuckermans, 
and by John Esapusta, who claims as owner of the second mortgage 
by virtue of an assignment executed by Daniel =ttelson. 

On April 30, 1919, several months sfter the original 
foreclosure decree was entered, John Saliny filed an intervening 
petition setiing up his claim; on June 36, 1919, Daniel Sttelson 
filed a cross bill alleging that the Zuckermane were insolvent 
and praying that the receiver, after having satisfied the 
deficiency decree, pay over to him whatever sum may remain in 
the receiver's possession at the expiration of the period of 
redemption; and on Auguat 15, 1919, A. S.- Roe filed a similar 
cross bill praying for substantially the same relief as to hime 
On the isones presented by said intervening petition and said 
eross-bills, and the various answers thereto, a reference was 
had to a master to take proofs and report his conclusions of 
Law and fact, and on March 20, 1920, the mester filed # 
supplemental report, wherein it is stated that the Zuckermans, 


although made defendants to the original bill of complaint, 
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failed te answer the same and were defaulted, and that at said 
supplemental hearing he had admitted certain documentary evide 

enee and had taken the testimony of John Saliny and others in 
Saliny's behalf, of John Kapusta and others in Kapusta's behalf, 
and of one witness in behalf of A. Se Roe. The master found that 
on April 23, 1919, the Zuckermans had conveyed and quitclaimed to 
Saliny all their interest in the premises in question and on the 
same day had assigned all their interest in the rents collected; 
that on August 13, 1919, Daniel Ettelson had sold and assigned all 
his title and interest to the principal promissory note of $4,050, 
executed by the Zuckermans, and the trust deed securing the same, 
and all interest in the decree of sale, by the terms of which decree 
it was found there was due and owing said Ettelson on said note the 
sum of $2,467, and which said trust deed "contains no provision 
pledging the rents accruing after sale and before the time for 
redemption expires as security for the note secured by said trust 
deed": that at the hearing before the master said "Ettelson did not 
appear, either personally or by counsel, and offered no evidence," 
and that the only evidence offered in connection with ssid Httelson 
trust deed was offered by John Kaputta, to the effect that Ettelson 
had made the assignment above mentioned to Kapusta; that "Kapsta 
has filed no petition, cross-bill or pleading of any kind in this 
proceeding;" and that the trust deed from the Zuckermans to A, §; 
Roe conveyed the premises in question "together with all rents, 
issues and profits of said premises." And the master found as a 
matter of law, based on the foregoing findings of facts, (1) that 
neither Ettelson nor Kapusta were entitled to the relicf prayed 
for in Ettelson's cross-bills (2) that A. S. Roe was entitled to 
the relief prayed for in his cross-bill, and that, after paying 

the deficiency decree, the receiver's expenses and the master's 


fees, etc. the money in the receiver's hands should be applied 
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to the payment of the amount found due said Roe, (viz. $1,070. 42 
and interest) in the decree of sale; and (3) that the overplus, if 
any, remaining in the receiver's hands after making said payments, 
should be turned over to saliny, as asvignee ef the equity of 
redemption. aliny's objections to the master's repert were overe 
ruled and ordered to stand as exceptions before the court. On May 
6, 1926, on the petition of Kapuste, the court ordered that he, aa 
assignee of Deniel L. Ettelson, be substituted fer ssid =ttelson, 
defendent herein, Neither ‘ttelson ner Kapusta filed any objections 
er exceptions to the master's report. iIm the order appealed from, 
entered May 28, 1920, the court confirmed end epproved the master's 
report; found that the equities ef the case were with the crogse 
complainant Ree, thet there was due him the total sum of $1,236.34, 
and that the receiver had on hand the sum of $1,039.35, as appears 
from his final account; and ordered and decreed tht seid receiver 
turm aver to Roe said sum of $1,050255, in part satisfaction of the 
emount found due t@ Roe. And it anpearing that said receiver has 
collected other rents after the expiration of the period of redempe 
tion, and that one Heyer Abrams as redeeming judgment creditor has 
obtained a deed fer the premises pursuant to his said redemption 
and is entitled te the immediate possession thereof and to the funds 
in the reecciver's hands collected since the filing of his final 
account and after the expiration of the period of redemption, the 
court further ordered end deereed that the receiver turn over to 
said Abrems all monies collected since the expirsztion of said peried 
and else the possession of seid premises; and thet said receiver 
"be discharged as receiver * * upon filing receipts for the turning 
over of the said funds to A. & Noe, cross-complainant, and Weyer 
Avrems es redeeming judgment creditor.*® 

It is first eontended by counsel for Saliny, assignee 
of the equity of redemption, se ground for ea reversal of the 


order sppesled from, that there is ne pledging of the rents 
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under the terme of the Roe trust deed. By the first clause in 
the deed the Zuckermans convey the premises in question to Roe, 
ae trustee, "together with ali rents, issues sand profits of said 
premises." and it provided that, in the event of a breach of any 
of certain covenante mentioned, the whole of the principal indebdte 
edness of £1,350, and all carned interest, shall, at the option 
of the legel helder thereof, become imnediately due and shall be 
recoverchle by foreclosure hereof, cr by suit at law, or both. 
énd the deed centains the following clxuse: 
"The granters waive ell right to the possession of 

and income from said premises pending such foreclosure 

procecdings, and until the period ef redemption from any 

sale thereunder expires, and agree that upon the filing 

of any bili to foreclose this trust deed, « receiver shall 

* *® be immediately appointed, * # to take possession or 

charge of ssid premises, and collect auch income, ond the 

same, less receivership expenditures, * * to pay ts the 

person entitled thereto in reduction of the inedbtedness 

hereby secured, in reduction of the ameunt of any decree 

of sale entered in any foreclosure proceeding, in peyment 

or reduction of any deficiency after a master's or 

commissioner's sale under any decree of sale, or in pay- 

ment or reduetion of any deficiency decree entered thereon." 

It is argued that under this clause the pledging ef the 

Yerits is made conditienal upon the filing of a bill to foreclose 
“this trust deed,” and applicable only in the event that such a 
bill is filed, that no bill was filed to foreclose the Roe trust 
deed, that the Roe crossebill was filed efter the sale of the 
premises by the master and did not pray any relief by way of 
foreclesure but amounted practically to an intervening petition 
te secure oa fund, and thet, henee, the rents collected during the 
period of redemption, beyond the sums necessary to pay the deTie 
ciency dcers< and expenses, is the property of the owner of the 
equity of redemption, who is Saliny, asazignee of the Zuckermans. 
We gannot sgree with the major premise or the conclusion. By the 
first clause in the Ree trust deed the renta and prefits of the 
premises were expressly conveyed, and by the clause last above 


set forth the Zuckermans waived all right to the incame from the 
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premises pending foreclosure proceedings and until the period of 
redemption from any sale expired. By the terms of the foree 
closure decree, entered December 3, 1918, the court found that 
the lien of the Hoe trust deed wes prior and superior to the 
rights and claims of ali parties te the preceeding other then 
the complainant and the defendant, “<ttelsen, and that there was 
due to Roe the sum of $1,070.42, and cests and expensea. And 
on August 18, 1919, Roe filed «a crogsebill praying thet the ree 
ceiver, after having satisfied the deficiency decree, etc., be 
ordered to pay over to him whatever sum might remain in the ree 
ceiver's possession ut the expiretion of the period of redempe 
tion. Ag against the assignee of the owner of the equity of 
redemption we think that Hoe, under the fucts disclosed, is 
entitled to the balance of the monies in the receiver's hands. 
(Owsley v. Heeves, 179 111. App., 61, 643; Continental and 
Commercial Trust and Savings Bank v. Leven, 213 Tlle Appe, 310, 
314; Cowell v. Gnatgzig, 178 Ill. App., 482, 485.) 





It is also contended by counsel for Saliny that, as 
appears from the order continuing the receivership, the same was 
only for the benefit of the complainant, owner of the firat 
mortgage, whose debt had not been satisfied in full by the sale 
of the premises; that the receivership wau not extended te the 
junior incumbrences but was limited to the first; and, the dee 
ficiency owing to the owner of the first mortgage having been 
paid in full, that the balance of the funds in the receiver's 
hands belengsto Saliny, es assignee of the owner of the equity 
of redemption. The order continuing the receivership was entered 
on January 6, 1919, on the same day of the entry of the defi- 
ciency decree. It directs thet E. Waltersdorf be continued as 
receiver of the premisee, and of the rents, issues and profits 


thereof, “until said amount due complainant under said deficiency 
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decree, together with all costs and expenses inourred ty said 
receiver incinding his fees, have been preid in full, or in the 
event that the rents, issues and profits * * shall not be 
sufficient to pay the amount due complainant end said receiver's 
expenses and fees, then until the time to redeem the said premises 
from the sale heretofore made * * shall expire." ‘e do not think 
there is any merit in the contention. The original order of the 
court, entered February 5, 1918, appointing the receiver was 
general in its charncter. In Coates v. Cunningham, 80 Ill., 467, 
468, it is held thet an appointment of a receiver does not detere 
mine any right or effect the title of either party, that he is an 
efficer of the court and appointed on behalf of all parties, and 
that he retains possession of the property for the benefit of the 
party ultimately entitled. In Reach v. Glos, 181 fll., 440, 447, 
it is said: 
"When a receiver is appointed in a suit to 

foreclose a first mortgage, the second mortgagee 

being a party, and the first mortgage is satisfied 

oator the proceede of the foreciosure sale, leaving 

the second mortgage unpaid, either altogether or in 

part, resort may be had, for the deficiency upon 

the second mortgage, to the rents collected by the 

receiver. In such case, if the first mortgagee, who 

has procured the receiver and has e right to satisfy 

his debt either out of the proceeds of the sale or out 

ef the rents cellected by the receiver, elects to take 

the proceeds of anle, the second mortgagee is entitled 

te be subrogated to the rents." 

In the present case the receiver was appainted in e suit 
started to foreclose the first mortgage, and litteleon, the second 
mortgagee, and Soe, the third mortgagee, were made parties, and 
they answered setting up their respective claims. The enurt in 
the foreclosure decree found the respective amounts due on the 
three mortgages and that the lien of Roe, the third mortgages, 
wes superior to the rights and claims of all parties to the proe 
ceeding, other than the complainant ond the second mortgngee, 


Sttelson. The amount realized sat the sale wan ineufficient to 
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satisfy the amount due the first mortgngee and a ceficienfy 
decree was entered and the receivership wes continued. Subsee 
quently, beth ttelsen and Roe filed crossebilis separately pray- 
ing that the receiver, after having setisfied the deficiency 
fleeree, pay over to them whetever sums might remain in the rée 
celiver'a hands at the expiration of the redemption period. Sube 
sequently, the deficiency decree wos paid out of rents collected 
by the receiver during the period of redemption and there remaine 
ed a belance in his hende. In the Roe mertgege the rents were 
expressly pledged. Under these facts and under the lew we think 
thet Roe, as against the assignee of the ower of the emity of 
redemption, is entitlec as a junior mortgagee to said baiance in 
the receiver's hands. 

It is further contended by counsel for Saliiny that 
Roe's ocross-bill of August 18, 1919, not having been Piled until 
after the expiration of the term at which the foreclosure decree 
wee entered and the expiration of the term at which the sale was 
confirmed and the deficiency decree entered, was filed too late. 
We think that the case of Ruprecht v. Muhlke, 225 I11., 188, 195, 
is decisive of this Point against counsel's contention. Other 
points are urged by counsel for Saliny, but we think that they 
are without merits 

We deem it unnecessary to discuse the varieus pointe 
urged, es grounds for a reversal of the order appealed from, by 
counsel for John Kapusta, owner of the second mortgage by 
assignment from Daniel Bttelson, dated August 13, 1919. %e have 
examined the Sttelsen trust deed end we agree with the finding 
ef the master that said trust deed "contains no provision pledging 


the rents accruing after sale and before the time for redemption 


expires as security fer the note secured by said trust deed." 


There is a provision therein directing the payment of rents, 
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that may be collected efter sale and before the time of redemp- 
tion expired, “to the purchsser or purchesers ef said premises 
at such sale or ssles.” This is not a Bledging of the rents to 
Ettelson during seid period. (Longley v. Wilk, 171 11]. Appo, 
419; Seldwin vy. Tuttle, 215 Ill. App., 57; Standish v. Musgrove, 








223 Ill, 600. And his assignee, Kapusta, hae no greater rights 
than he. Furthermore, it appears that on the supplemental hearing 
before the master Httelson was not present, either personally or 
by counsel, and offered ne evidence; and thst the only evidence 
offered by Kapusta at said hearing, in connection with the Sitelson 
trust deed, was to the effect thet Mttelson, on Auguet 15, 1919, 
had sold and assigned all interest in his *uckerman note, and the 
trust deed securing the same, and 211 his interest in the dee@ree 
of sale. Furthermore, it does not appear that either Ettelson 

or Kapusta filed any objections or exceptions to the master's 
supplemental report. in Cheltenham Improvement Co. v. shiteheads 
128 Ill., 279, 285, it is said: "The master's report mast be held 
conclusive of all suestions covered by it not excepted to." We are 
of the opinion that, as regards the rights of the appellant, John 
Kapusta, the Superior Court did nét err in entering the order 
appealed from. 

After the two apperis from seid order hed been cone 
solidated in this appellate court the appellees, Roe, filed mations 
to dismiss each of said appeals, as per written suggestions made. 
The motions were reserved to the hesring. Ye have considered the 
motions and suggestions and are of the opinion the motions should be 
denied. The clerk will accordingly enter an order in cach case to 
that effect. 

For the reasens above steted the order of the Superier 
Court, entered May 28, 1920, on the appeal ef John Saliny, No. 
26397, is affirmed. 

AFFIRMED» 
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MR. PRESIDING JUSTICH GRIDLEY DELIVEHED THE OPINION OF THE COURT. 


For the reasons indicated in the opinion this day 
filed in ense No. 26397, the motion of the appellee, Ae Se 
Roe, te dismiss the appeal of John Kapusta, which was 
reserved to the hearing, is denied. 

And for the reasons indicated in said opinion, the 
order of the Superior Court, entered May 28, 19820, on the 
appeal of John Kapusta, is effirmed. 


AFFIRMED. 


Barnes and Morrill, JJ., concur. 
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FLORENCE KELLBY, ) jf 
Appellee, f A®P2EAL FEO 
v. \ } GLAU it GoURT 
FRANCES 2. QREGSPEA, 3 COOK cuum?Y. 
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Appellant. 


: 2221.4. 629 
Ba. PAESTDIZG JUSTICE GAIDLSY delivered the opinion of the Court. 
thie is em apceal from a judgement fer 33000 rendered arcinest 
defendant by tha Cireuit Court of Gook Gounty on Barch 20, 1926, 
im om aetion for damaren for personal injuries sustained on 
Geteber 34, 1916, by plaintiff, who vas a tenant under written 
lease 9teupying the third floor flat in an apartment building 
owned by defendant in the eity of Ghienes. While plaintiff was 
hanging some clothes on a line on the rear poreh of the flat, 
& portion of an 914 and defective fenee or railing cave vay ané 
she fell to the ground and suffered serious and permanent 
injuries. 

the nerotiationa prior to the signing of the lease were had 
with J. J. Zoran, who wae the agent of the landlord end hed 
general charge of the building. The porch and the fence oF 
Yeailing were part of the demisad premises and for the exclusive 
use of the tenant's familly. 

The ease hae been tried teies. On the first trial the jury 
returned a verdiot for plaintiff for $2660, but a nev trial was 
granted. tm tre ceoond trial the jury returned a general terdiet 
finding the defendent quiity anil asseseing pisintiff's damazes at 
35000, and the jury answered two special interrozatoriee submitted 
as folicws: 


"Did Horan, the agent, know of the defective eandition of 
the railing, if any, at the time of the execution of the lease? 


Hes. 

@as the defect in the railing, if my, an obvisva defset 
which could have been diseovered by a careful examination of the 
arenes? 


fhe verdict was redused by a remittitur of $2000 and the 





judgment appealed from was entered for $5000. At the elose of 
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plaintiff's evidence and again at the close of all the svidenee 
aefencant moved for a aireated verdict in her favor bet the 
gOoticns were denied. 
| AS appears from the five eounte of the declaration, 
Plaintiff's thesry es to her right to reesver demaces was in 
@ubsatance that at the time sf the leasing sf the premises it was 
éefeniant's duty £9 see that the game were in reasonably safe 
repair and oawliftion, or to edviee plaintiff sf 221 latent 
defeats or dangerous conditions; that, not regardine Aer duty, 
defendant by her azent nerlizently leased said premises without 
@alling t9 plaintiff's attention the worn out and dancersoz 
@endition of said fence ar rafiine, of whieh gondition defendant 
or her agent knew or by the exercise sf reasonable care misht 
have known, and of whieh dangerous eodition rlaintiff aid not 
kaow because the defeete in said fence or railing were latent; 
ang that, while plaintiff was attending to her duties as a 
housewife and was in the exercise of due care for her own safety, 
@eid fence or railing save way because of esid latent defects 
therein, and she fell, ete. 

The lease was signeé by the parties on May 6, 1916, for a 
period ending April 30, 1917. In emeideration of the denise 
plaintiff covenante?d, intsxy a114,(a} Saat she has examined and 
mows the esadition of the premises and has received the sane 
im good order and repair; (bb) that no representations as to the 
eendition or repair theracsf have heen uade br the landlord sr 
her acent nrior to the exseution of the lease: (a) that she will 
Beep the premises in so0d repair during the term at her sem 
expense, and upom the termination of the lease will yield up the 
premises in good g¢ondition and repair, lsas by fire and ordinary 
wear excepted: (4) that the landlord ahall not be liable for any 
demaze secasioned by failure to keep said premises in repair; 
and (@) that she (plaintiff) will allow the landlord free access 
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therets whieh she may see fit te make. 

la Sumesack v. Hovey, 196 Ill. 663, S71, 16 ie said: 

"he law is well settled that the rule of earest enotor 
aoplies to a cantrast of letting, and the landlord is no bound 
t9 Make Fepaira unless he has as#umed such daty by exp ress 
agteement wit tne tenant. The tenant taxes: fhe areaises am he 
finde them, eubject ts his swn rick, and there is no implied 
eovenant on thea part of the landloré that they sare fit for 
habitation ax fit for the puxsoses fer which they are rented, 
of that shey sre in amy pertieular esasdition. The iantlorad is 
therefore uot liable for damages resulting to the tenant by 
Yeeegon 8f the denised premiees being aut af ressir, unless he 
hat @xgressiy bound Aiwealif te make repairs ty the terme of 
tke contract to let. ‘here, however, there are ooccenied 
defests in the demiasd premises, attended with dansar t5 an 
oceupant, whieh eo careful examination wrmid ast diselose but 
@hioh are known to the landlord, the latter is under sbliretion, 
impoeed upon him by lew, t5 reveal them to tha tenant in order 
that he may suard against them, and uson the lendlerd’s failure 
t9 perform euch duty he will become liable for whatever Jazaces 
agtualiy result ts the tenant therefro=.” 

In the present case it appears, br a Clear prenponderanes of 
the @atimony even of plaintiff's witneases, that from the time 
Slaintiff? firet saw the premises Juat prior t3 the exeeutiono® 
the lease until the time af the accident, the defeste and 
dangerone ¢ edition of said fence and railing were se sby ions 
thet « careful examination, indeed & aursaory one, wonild have 
diseloseé them. And bs the torna of the lease in exnestion it 
Was expressly provided that the plaintiff would keep the prem' ses 
im repair and that the defeaiant ehouid not be liable for any 
demage seeneioned by a failure ts keep the same in repairs 
Im Booth ¥. Merriam, 155 Macs. 521, it anveara that the tenant 
of a dwelling house while eraseiag tha yard about three mouths 
after hiring the premines stepped upon the caver of « eesepso] 
which ohe 214 not mow was there, and the oovar vivinge way, me 
fell in ani was injured: that the sever was of iron, level with 
She surface of the ground, and was eet in a wooden frame; and 
thet the aseident hapcened solely because the frame was 21d and 
out of repaix. It was helé that the landlord was not liable for 
her injuries, the court eaying (9. 583): "It was as much the duty 


of the plaintiff, when she hired the house and yard, to examine 
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the premises ani ascertain whether they were in such repair 
that she ¢ould safely use thes, as of the éefendant. ‘The 
@ase is fimilar to Bowe v. Hunking, 135 Hass. 380, and i¢ 
falis within the <enersl vals that a tenant cnuset recover 
for am injary reaeived by reasoa sf the want of rernir of the 
premises hired.” 

sueh being the lav, anf apniying it to the facts as 
Giselegei in the present reesrd, wa fee] conetrained tae reverse 
the judgment of the Olrevit Court and it ie ao orlered, 


BABees, J., ami HORAILL, J., eoneur. 
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sISRIBG OF FACT. se find ss an ultimate fact in the 
present ease that the defeotse in the fenee or railiag on the 
back porah af the premises in question were, from the tice 
plaintiff first sax said premises just prior to the execution 
of ths lease in question and witil the time of the accident, 


@bvious and not latent defests. 
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MRe PRESIDING JUSTICR GRIPLEY DeLIVGRED THE OFINIGH GY THE COURT. 


This appeal is prosecuted to reverse a judgement fer 
$150 rendered ageinet defendant by the Municipal Court of Chicago, 
To plaintiffs' claim of $150 fer merchandise seld and delivered 
defendant filed a set-off claiming demages in the aum of $269.16, 
occasioned by plaintiffs' failure to deliver the balance of the 
merchsendise ordered, and that after deducting tne amount of 
plaintiffs' claim there was due defendant the net sum of SL19.16,. 
The trial court refused to allow the setearf. 

in February, 1917, defendant ordered from plaintiffs 50 
dozen sweaters st $35 per dozen, and plaintiffs promised to make 
@eliveries about Hay 15, 1917, and defendant promised te make paye 
ments 36 days after deliveries. It appears that the deliveries 
were delayed with the acquiescence of defendant; that the first 
delivery was made in October, 1917, but payment therefor was not 
made until August ,1918; that a second delivery of sweaters, werth 
#150 at the contract price, wes made in May,1915, but defendant 
never paid for the same although often requested; that 34 1/6 
dozen sweaters cut of the 50 dozen ardered were delivered te 
defendant; that plaintiffs sefused te deliver the balance until 
payment was received for the amount of the second delivery, $1503 
thet defendant demanded the balance be delivered before he paid the 
9150; and that in December, 1919, plaintiffs brought the present 
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action. 
S@ are of the opinion that under the fucts diselesed 
the sourt was fully warranted in disallowing cefendsnt's claim 
of seteoff. Plaintiffs were excused from making further deliv- 
eries under the contract because of dsfendsont'a refusal to pay 
the sum of $15° due far sweaters already delivered and they were 
entitled to recover upon the contract as far as they had pere 
Nichigan Southern & 


formed it. (uke shore & Se Ve Richards, 





i52 tll., 59; Bradley v. King, 44 Ill., 339; Fubin Bros. Mnf¢. 
Coo ve de Je Johnaon & Sons Co., 167 Ill. App., 622.) Further- 


more, defendant did net prove that he was damaged beenuse af the 
nonedelivery of the balance ef the sweaters. Although he introe 
duced evidence showing that their market velue had advanced cone 
siderably over the contract price, he did not shew thet he had 
been ebliged to purchase in the open market other sweaters at a 
Price in excess of the contract price, or that he had been damaged 
in any Gefinite sum. it was incumbent on him to prove his actual 
damages, (City of Jollet v. Fox, 135 Ill. App., 444), and he did 
not do 86. 

The judgment of the Municipal Court is effirmed. 

AVFIRMED. 


Barnes and Morrill, JJ., concur, 
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GEORGE and M°RY DORUFFet ale, 
Plaintiffs in Errer. 


ERROR TO 
CIRCUIT COURT, 
COOK COUNTY. 


en cant Sica Ct mes? gt Met” SE CT 


MR. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


This was a suit to foreclose a trust deed in the nature 
of a mortgage. The trustee, an indispensable party to the proe 
ceeding, (Lambert v. Lambert, 22 Ill. App. 616; Ribon v. C. He Ie 


& B. Re Re Coo, 16 Wallace, 446; Gardner v. Brown, 21 id. 36) was 





not made a party te the suit. It is the duty of compleinant to 
see that all necessary parties are before the court, and where a 
decree is taken without making them parties defendant and they are 
disclosed to him, the decree will be reversed, (Brown et al. Vo 
Riggin ct ale, 94 Ill. 560; Atkins et el. v- Billings, executor, 


ete., 72 id. 597) and an objection that there is a lack of necessary 





parties may be taken even on appeal or on error. (Knopf ve Chicego 
Re E. Board, 173 111. 196.) Henee the decree must be reversed and 
the cause remanded for want of a necessary party, regardless of any 
other question raised. 

Plaintiffs in error were the makers of the note secured by 
said trust deed. They entered their appearance after service of 
Summons, and were subsequently defeulted, apparently for want of 
answer. At a later term the suit was dismissed for want of prose- 
cution, but during the same term reinstated on motion of complainant's 
attorney. After entry of the decree of foreclosure plaintiffs in 
error again entered appearance by another counsellor and moved to 
vacate said decree. ‘The motion was denied. The point is made that 


the reinstatement was made withwut notice to pleintiffe in error. 
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There ia nothing in the record to indicate that they did not ree 
ceive proper notice, and the point seems to be made here for the 
first time. In this state of the record we shall indulge the 
presumption of regularity in the proceedings. 

Complaint is mads thet the sum decreed to be due ine 
cluded an allowance of $500 for counsellors’ fees and that the 
amount of the decree was excessive. The trust deed provided for 
reasonable solicitors’ fees in case of foreclosure, and there is 
nothing in the record te indicate thet the sum ellowed therefer 
was unreasonable. 

Nor cdo we see thrt there was any ebuse of discretion 
by the court in the appointment of a receiver, or thst plaintiffs 
in error have any real grounds of complaint so far as their indivéde 
ual rights are concerned. However, there must be « reversal and 
remandment for the reason above stated, with directions fer such 
proceedings an are consistent with this opinion. 


REVERSED AND REMANDED» 


Gridley, FP. J.,. and Morrill, J., concur. 
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RAYMOND BUDIL, a Winor, i) 
by Edward Budil, his Next é 
Friern, j 


Appellee, i 

, APPSAL FROM SUPERIOR COURT 
vs, 
OF COOK COUNTY. 
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CITY OF CHICAGO, Fd 
Appellant, 


: al 6} ¢) ‘ } 
J” 922ta 


MR, JUSTICH BARNES DELIVERED THE OPINION OF THE COURT, 


oA 
1 
A 


+: 


This is a personal injury suit brought in behalf of 
@ minor against the City of Chicago,.The verdict and judsment 
were for $27,500, The city offered no evidence in defense and 
moved for a directed verdict, and later for a new trial, 

It is argued here (1) that the evidence fails to show 
the negligence charged; (2) that the verdict was excessive, and 
(3) that a new trial should have been granted, 

1, In the first count of the declaration it is 
charged in substance that the city negligently permitted a 
certain wire used by it to transmit hich voltage electricity 
for lighting purposes to be suspended without properly insu= 
lating, guarding or vrotecting it, etc, The case went to trial 
on this and certain additional counts charging suvstantially 
the same negligence with varying amplification of the alleged 
facts and conditions under which the injury was caused, The 
main facts alleged and relied on are that the wire was sus- 
pended in a public street above a sidewalk and passed through 
or in close proximity to the branches of a tree in the street, 
and that the boy, then of the age of nine years, in climbing the 
tree came in contact with the wire and received a current of 
electricity. 


While counsel for appellant assert as their theory 





6eods = §8S 

tJ sie 
Toke s TICE CHOMTAR 
trol ist iba drawbi vo 





pies’ r Petite 

chee eliicle Aada a Vestisaaa | 

TAVOD. FOTAIGUS.. MOAT, JASTTIA 50 ‘ 4 5, ap ae aie lia 
i . By aes i 7 ' ay ae sn 

aa VEE OD. HOOD: FR a. rere dis 

‘ “,obkort LO var 

es > sept BARS Bape et Bea ae 
ie LSS S | Wea | 





oe Slated jek feiosrons jive vested fences 9q : wah elit ee 

drsmmbet ‘baa 3 oibroy ber, ogaoiad to EO att temtage ones. 
baa saneteb ne duneb ive: on betette tte edt +008, vst ar er 
teint wens 16 Bien bas dokbray posoents 8 ‘x0? boven 


A ih ag 





worte ot alt st sonehive ost ‘hauls (z) ored Dow th ek a | 
. f lah, GEE RS Shh Be 

bas eviensoxe asw golbrey exit fact ) borate sonsuttyen ¢ 
fis ne ais xine ie 
bets need ors ‘Sivede telat were a tee (t) 
: tt) RR SS! aie 





at th ne idausioeb oss 0 tuiros forts eas at ae 


PS. ey eae 
8 boot hms ey xftneg i faan tite, oat sexe 98 nid edi od Septarto 
“ UU by eae een SSM COC AN ee. 


edi airgoale Ssuadtoy fai tinecers: of tt “ boas sxiw ntadreo 
awank yl eqory suodd bw bebusgqaiw ed of eseoqiud gnisdyts 0% 
Isiand ot¢ tnew ouso eat * oes “Sb yarvoedox 8 ner tires aurea 
| yvisitrcataiva seinzado atmueo tewete Lbba nistres bos eidt ao 
begelis of % soitsoltifqms gaiqrsy dttw eonogi teen entse end 
edff .bsaweo sew wistini edt doidw rebne enoidihnos bas esost 
‘aye sew otlw odd tady ets mo hails fines bonet is atost Aihcows 
agvowls heesaq bes Aafewobia s evods teste ot Leg 8 at bebneq | 
,eette oot oi sett as ‘to sisewie edt ot vo hacker eeolo nh xe 
ait unidmifo mi ,aresy enin to ope ot to medt .yed ent dadd bas 
to dueciws s bsrieset ons etiw sd dtiw doateos mt emso oost 
Ydtoitdoe le 


yioodts tiest as dreees tnsileqqs tot Isanvos oLis 







that the boy received an electric shock while climbing a metal 
pole carrying the wire that was near the tree yet there was no 
evidence to that effect, and the evidence adduced by plaintiff 
on which the verdict was based - as none was offered by defend- 
ant - justified the conclusion that the shock was received while 
the boy was climbing the tree, 

While the declaration also alleges, and the proof 
tends to show, that the tree by reason of its size and inclining 
trunk was attractive to boys for climbing, yet the declaration 
is not predicated upon the theory of an attractive nuisance, 
and appellant's argument on that subject need not we considered, 
Such averments and proof appropriately bear on the question of. 
the city's knowledge of the temptation and ey ee it 
should not have anticipated the necessity of protecting or 
guarding the wire against such danger, whether by proper insu- 


lation or otherwise. (N. Y., N. H. & Hartford R. R, Co. v. 





Fruchter, 271 Fed,, 418.) The proof, therefore, tended to 
support the charge that the boy received the electric current 
from the wire while in the tree, and so sustains the charge, 

As the boy was no trespasser cases cited by appellant 
relating to injuries received while trespassing on private 
property are not in point, The tree was on a public street 
between the sidewalk and roadway, That the boy had the richt 
to play in the street, and that it is natural and not un- 
usual for a boy to climb a tree will not be questioned, 

"What is not unusual is to be anticipated," (Brennan v, 
Streator, 256 Ill., 468.) 

Nor is it a case, like some cited by appellant, of 
deliberately reaching out for and taking hold of the wire. The 
inference from the testimony is that the moving of the branches 


caused by the climbing brought either them or the boy in con= 
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tact with a poorly insulated wire that ran either throuch or 
close to the branches, for in wet weather sparks had been seen 
to fall from the tree, thus indicating eseape of electricity 
from the wire to its wet leaves and foliage, 
2, It is ureed thet the verdict was excessive and 
the result of passion and prejudice, While the verdict was larve 
the injuries were very creat, The toy received multiple burns 
of a serious character on various parts of his body from the left 
foot and ankle to underneath the risht arm, from which infection 
ensued, and a broken femur for which he underwent painful treat~- 
ments during his six months confinement in a hospitel, Six months 
after he left the hospital, during most of which time he was ob= 
liged to use a brace and crutches, his leg had to be dressed three 
times a day, The lew is shortened two inches, and the left fecur 
permanently bowed in @ marked manner, There is a larre wean’ of 
scarred tissue over the left thigh tone which protredas against 
the skin so that the skin breaks at frequent intervals requiring 
plaintiff even at the time of the trial, six years after the 
accident, to remain in bed for treatment, Fully 65 to 75 per 
cent of the use of that lee is permanently lost, Without undere 
taking amore detailed description of his injuries that are: severe, 
permanent and destined to inflict him with future vain cond suffering 
and to impair his earning capacity, we cannot say, considering 
the present depreciated value of money and the limitations on the 
boy's opportunities for gaining a livelihood in the future, that 
the verdict is so excessive that a renittitur should be required, 
While we recognize our duty to serutinize the record in a ease of 
this nature where the verdict is claimed to be excessive, and it may 
be larger than we would have allowed, still we cannot say it is 3O- 
excessive as to justify our interference with the Jury's conclusion, 


or that they were influenced by passion or prejudice in regehingit. 
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As: said in Lanyon v. Lanquist & Tlisiey Co,, 157 I11, App., 

316, a personal injury case where the verdict was for %35,000 
and claimed to be excessive, the amount of damares should be 
left largely to the sound judement of the jury under proper 
instructions, and there are no hard and fast rules for measuring 
the amount, and the judsment of the reviewing court on such 
questions will not be substituted for that of the jury, unless 
it appears from the evidence that the amount assessed "is the 
result of passion or prejudice and not of calm and dispassionate 
reflection, or is so grossly excessive as to be inconsistent 
with reason and shocks one's sense of justice," We cannot say 
that the verdict is subject to any of these objections, 

3, The alleced error in overruling &@ motion for a new 
triel is argued mainly on the ground of the absence of a material 
witness, a boy who was with plaintiff at the time of his injury, 
whose affidavit in support of the motion set forth that plaintiff 
was climbing the metal pole and not the tree. 

The affidavits in support of the motion doe now show due 
diligence prior to the trial to procure his attendance or to teke 
his deposition, Defendant apparently had timely notice of the 
call of the case for trial, and time to ascertain the whereabouts 
of the boy, and whether his attendance could be procured or 
testimony had, The case went to trial on a Monday morning and 
while defendant's counsel then spoke of the absence of the ex- 
pected witness he did not ask for any deley or continuance on 
that account. Durins a delay or interval of a couple of hours 
after plaintiff's case was put in defendant becan inquiry and 
learned that the expected witness was enlisted in the United 
States Navy and stationed at Great Lekes, Illinois, but even 
then without asking for further delay or presenting any affidavit 


setting ferth inability to procure his attendance at the trial 
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or the exercise of due dilicence in the matter, defendant's 

counsel announced his intention “to stand on the record,” 

In this state of the case we fail tc see any error on which 

appellant can successfully stand, Accordingly the judgment 


will be affirmed, 


AFFIRMED, 


Gridley, P., J., and Merrill, J,, concur, 
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WRe JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


This appeal is from a judgment for possession in a 
forcible detainer action. | 

Under the lease the rent of $45 #as due on the first 
of each month, and the lessees waived all right of notice or 
demand under the statute, and agreed to suit for possession 
without such notice or demand. Defendant geve a check to that 
amount the night of November 1, 1919, fer the month of Sper 2 
His balance in the bank wos less than the amount of the check 
on thst date and alse when it was presented for payment rer 
i2th of the month. Having received notice that the cheek was 
not honored, plaintiff, without zivine notice thereof or demend 
for possession, began this suit. 

fhe check, lease and statement of defendant's benk 
account were received in evidence. Defendant offered no evidence 
except his custom te pay the rent by check, and proved that at 
some intervening day between November lst and Nevember 12th his 
eredit in the bank was sufficient to mest the check. He alse 
tendered the rent during the trial which, of course, was unaveil- 
ing. 

it does not appear that previous checks were received 
as payment except conditionally, and defendant heving suffered 
no lose from plaintiff's delay to present the cheek in auestion 


can invoke no defense on the ground thet the check might have 
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been honored if presented at an intervening date. 

The contention that « declaration of forfeiture and 
the notice and cemand required by statute could not be dispensed 
with by express waiver thereof in the lease has been otherwise 
decided. (Espen v. Hinchliffe, 151 I11. 468; Felinski v. Brand, 





76 111. App. 404; Kenyon v. Hanjey, 125 id. 615; Sherman Bouse 


v. Cirkle, 136 id. 381; Wekinney vy. Bulvey Ufp. fon, 157 id. 
339.) The cases relied on by eppellant may be readily dis- 





tinguished from those cited end the instant case beceuse of 
aifferent provisions in the leases, which we need not discuss. 
The instent case is practically like the cause last cited. The 
judgment will be affirmed. 

AFFIRMED « 


Gridley, PF. J., and Morrill, J., coneure 
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This appeal is from u judgment for $5,000 entered on 
a verdict of guilty in « pereonel ingury action brought by 
seid Secke sgainet eppellent compeny- 

Appeliant eperated wn electric rveilway west ef Chieage 
inte the Viilege of Lyons en its right of way near Ogden avenue, 
om which appellee became a passenger. The amended declaration 
80 alleged and charged that defendant negligently caused and 
permitted the car to suddenly start forward without notice or 
warning and without letting him safely and properly board and 
get into it while with the exercise of due care he was standing 
on the footestep leading to its platform attempting to safely 
board and get into it, end os a direct result that he was throm, 
pushed and knocked against one of the polew supporting the trolley 
wires, whereby he wes kmocked upon the ground and injured. 

The ear was going easterly on its right of way on the 
south side of said Ogden avenue. A street, designated on different 
Plate as "Mueller" and “Milier", ran into Ogden avemue from the 
north but not across it. If extended, it would cross the latter 
and defendant's right of way at a point where there was both its 
main track and a switch track south of it about 150 feet long 
on which stood two cars to receive passengers hastening to them 


om account of rain and darkness. The platform seen became crowded. 









weet tanita 


= wu 4 (ase ay $ a ae eG € Bae eRe 5 : 38 
o7 r 


hid tidal soltow ad tehodirad a we ‘eoeead he’ ‘Yel bus” = 
) “ynagene saad longs tenteas aeod bise a 
ovat) “te tone Yanltot ‘widrooty ‘Wa nogeraes ‘faa ttaiga ee GUN 
.eitieva nehg? ten yaw to tdghy ate we wood te ibn’ ‘nik 
nolistalees hebaems sat eoganang a ‘oawo gd seliegd ate er te 
ous: bossa gltaegiigad ‘daabuo' tsb daitd begrasdo bas bogota o@ 
ae aedton tundtin bumwre 2 Stade qinenoun ag ao at beds dered 
pas btw eitegorg bra qfotau avd ef gubised tueiltive ban yatasow 
authnada aew at sxeo sub te ealevexe ouls tee ‘ekbde th otak toa | 
Yiotae os guliqmetta mre tala wee of gukbavd quge-seot edt no 
swwowls oaw ad tadd SLumet foetkh 6 an : ban tt edn $e bts puned : 
valdoxd id puitrecqe eokog et Bh aut tankage bartooml bas beste 
eboushad bua banoty ead aoa betsemt eaw wat edurcecti soak 













SS a i ee 


ent ao yew to dodgit ota ao verntaae gute, naw tao ott 
“dnono 22k fc) botsngiacb steers A » SHOTS rrabg® bhaw to eote abi 
42 ams? oumeve moby? ofat mat MuoLtnt” bo "aol Loui #@ etatg | 
tetéak oxtg anote bivow he , bebuetxe rt otk eaoton toa dud Adcom ane | 
atk Miod exw orend sree talog a de Kaw te teaipiy atinabaston ‘baa ) 
— paok Seat O8L suoda ot to Sivoo: vogat sto twa a boa teers nbas 
stent of gatasdaadt eroneesbae oven or ot aus ows hoors ito bai 
bebwoto somoed avon mtoksn ke ot “sanonatcab baw abox to io 


o Des 


Piniatif?’ and a companion got om the lower step of the rear car, 
end stood there, each holding on t® en upright pole in the 
entrance. They contended thet by resson of the crowd on the 
platform they were unable t> get onto it, and thst there was 
still roem in the car for passengers. “hile they were so stande 
ing the car started and after going about 350 feet (which took, 
as testified to, about 9 or 10 seconds) their bodies were brought 
into contact with one of said electric poles uhereby they were 
knocked off and injured. this pole was at @ oarve in the track 
and leaned towmrde the track. It was testified to be from 6 to 
15 inches from the side of the passing car. The eteps were 
narrow and set into the platform, the lowsr one being a Little 
over 2 feet long and prajesting slightly beyond the suteide line 
of the cat. 

fhe declaration alieges that when the onr "was at, 
to-wit, a certain point upon said right of way, near and epposite 
te where 3 certain other public highwey rune inte and intersects 
eaid Ogden evenue fram the nerth, known na, to-wit, ‘Euclier’ 
Street," ete., plaintiff attempted te board it "ai seid plece.® 
it ie urged that eas Mueller street dees net “intersect*® Caden 
avenue, bui merely runs inte it, and as the evidenoe shows thet 
where the car stopped and plaintiff attempted te board it was 
some 265 fect or more east of «het would be the cast line of 
Mueller atreet prejected ceresr Ogden ererme, there was x Patad 
veriance between the ellegstions end proefa. But in this sort 
ef an action the Jecue in cue need not be ctuted with euch par- 
tieulerity ee won done. (¢. £. Ey. Co. ve ¥e¥een, 206 TL1l., 108, 
117; Serhin v. City of Chics 
have been sufficient bed the place keen deazignated, #0 appears 


©, 262 Tlle, 864, 566.) it weuld 





in other parts of the declsretion, «ws on defendest’s right of way 


at or near Ogden avenue in said Village without averring ite 
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relation to Mueller street. Besides, the variance is not a 
substantial one as, disregerding what may be deemed aurplusage, 
the starting point was alleged to be “near or where Hueller 
Street runs into Ogden Avenue," and the proof conforms to that 
allegation. 

it is urged that the charge of negligence is confined 
to the manner, time and sect ef starting the car, thut there 
was no proof of a "sudden® start, «nd that the preof is variant 
in showing that the accident did not take place at the time, 
or as a direct result. of starting the car, but, on the contrary, 
after it had run a distance of 250 feet from the starting point, 
and that as negligence is not predicated on a negligent placing 
of the pole, but solely upon starting the car “suddeniy* and 
“without notice,” etce, th¢ charge is not susteined by the proof, 

While we recognize that on technical greunds there ia 
room for discussion on this point, yet ae the evidence tended to 
show that plaintifi stepped on the lower step ef the car while 
it was standing at a regular stepping place for receiving pageene 
gers, when it was derk and raining, with the apparent intention 
of boarding it aS @ passenger, and on account of the erawded plate 
form stood there waiting for these on the pletform to make room 
for him to get thereon, and that while he was this waiting the 
conductor, knewing or charged with knowledge of theses conditions 
and of the location of the trolley poles and that the one in 
question would be quickly reached, without werning plaintiff 
thereof or giving him an opportunity to get ssfely sboard or 
better his Pesitien, signalled or permitted the ear to start, 
we are not prepared te say that the injury was not the proximate 
regult of starting the car without giving plaintiff auch an 
opportunity. while it may be seid that «a direct cause of the 
injury was the proximity of the pole to the cer or its treck, 
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yet recovery would not be precluded upon the negligenee charged 

of so starting the car if, as the evidence tends to show, there 
wae @ concurrence and combination of sa negligent maintenance of 
the pole and negligence in starting the cer under such circume 
stances. Where two or more negligent acts coneur and combine 

to produce an injury, the negligent act alleged in the declaration 
need not be the gole couse. (Hrunnworth v. Kerens Coal Co., 260 
Yll., 262, 224.) 

As to the contention thst there was no proef that the 
car started “suddenly,” if under such circumeteances it was neg- 
ligence to start the car without werning of the danger so imminent 
and giving plaintiff an opportunity to get eafely sbeard, and the 
accident was a direct result of such negligence, and plaintiff 
might reasonably expect thet suck opportunity would be given him, 
we think it is not an inapt description to say that the car was, 
under such circumstances, sterted “suddenly*®. Indeed, the ward 
"suddenly" would seem to be surplusage in view of the fact that 
the accident was bound to hapren under the circumstances, whate 
ever the manner of starting. Hence we do not think there was a 
material variance or an insufficiency of preof, or that it was 
error te receive evidence of the failure to give warning of such 
danger. | 

2ome cemplaint is made as to the proof received as to 
the speed of the car. Even if such proof was incompetent we fail 
to see how, in view of the proximity of the starting place to the 
point of denger, such proof could have any speciai infiuenee in 
the determination of the issues. 

Appellant discusses some features of the case as to 
which the evidence is somewhat conflicting, such as whether the 
car was aw crowded as plaintiff claimed, whether plaintiff was 


on the step before it started, or was exercising ordinary care 





oof ow 


begrade comentigan ed? rege hstuleone ed ton bivew yrevecet Jey 
guns vnrosie oy thie sbasbhive ond ee , th tao: os gaiduada on te 

% soonnotaian Saoghigen’ a to solbssaitone bite Peers woNHD ‘S wae 
agwedio tbs toban wae add vebtxade at esmegelgen bia’ aloe: ent 
exidass Sas tupseo edoe treogifeaa orem 16 owt bal  sesonsan 
mobiexalooh adg ab begelta #65 dooaligen wad apatite de’ Bowberg of 
O38 ,.60 fen aneret .¥ ddsew , seeumo aloe ott! of som Boots 
Twa ae eh Pewargiy an io koe dente, Selene a are ous fe 
eds Peed Teor ON enw OSHS Pad? Hekseor san ‘itt os Oe . 





‘gon jaw $2 seoneteenetio deua sebaw th * “hasobEe® hedtades ta0 
saenieak ee “enned ant? te gettin rtrd ‘eo ant gente. ot paneget 
edd bay ,fisets YLelee Seq oF etiawsyeqqo aa ‘Uvadedy antvhy bas i 
Vitaiate bea ,soneallpex dove Yo sfuaer sowrke a Bae suehtovs 
‘ikl nowy ont b£yow YP Loney oRqe’ Howe fads dosans eteuerawen: diate 
show Yee ond Farts gee oF nOliyicseeh Weent ne dou oP 92 Mates ow 
pide ofg \Seebal Vy Lnebbue® Sodinte jestoademmeris dome ‘sebau 
dad? Soot od? Ye wei¥ at ones niqtde ‘et a3: ‘aoe ‘btoww *yimosnue” 
7 tatto seeonad amuot ts oad wibaw goqqart oF baoad aie Yaobiooe as 
‘n eae orecth an bets fon oh we CONOR patedade te rose ots ‘tere 
“gow 31 dadh xo ,todae to Gonstel PRA! Ae to sonabtay ‘tebiedan 
Howe te palace evita of sxetiad ods es adriohive woléo stad teTte 
ad ‘ge howisoo tredg atk of ea ohare at titadeeee enh IH. 
fkat ow deotuqmmont sow were dou Uh meee «tai wits Ye) ‘bedqs ome 
ens of sbelg aitidvede ent to ystatxexg pad to wode aa swod eee od 

ak sonout tas isieegqe tes eved: ‘teow Aonty Maun \regned Yo gnteg 
aie TB : seamed ents te mmbsantictotos et 

6 wa? baat add To Berens? ome eeanasErd tumtteq@a: 6 6 

"peti ‘Podltettw se Hie .geldo LO Yeoo Jartwome ab eomebbvo ott idee 4 
aa Vestintnta settete ,domtale Tvkeakate, oe rorerery an awe HD 

Poet: ‘erakewe | erkoiorexe sew <o .bettase $f wreted get 






@ He 


for his own safety while in such pesition, and whether he was 
intoxicated and his condition contributed to the injury, all 
preperly questions for the jury to decide secerding to the 
preponderance of the evidence; and while it ia not directly 
urged here that the verdict was manifestly sgainet the preponder- 
anee of the evidence, we would not be inclined eo ta bald. 

Defendant demurred to the declaration but pleaded over 
after the overruling of the demurrer, and it is urged here thet 
the declaration is insufficient in its allegxtions of due care by 
plaintiff and of the facts to show thst the injury wee the direct 
¢onsequence of the alleged negligence. It hae been held that 
ellegstions of such cherncter sare cured by verdict. Ae to dus 
care, see B. & O- Southwestern Sy. Co. v. Then, 159 Lli., 835; 
i. G. Se BR. Cow ve Harriner, 229 id., 91, 97; Brunhiid v. Union 
irection Co., 2359 id., 621; and as to proximate csanse, see J21. 
Serra Cotta Lumber Co. v. Hanley, 214 id., 243. And where, as 
here, the defects are not so substantial that the decleretion will 
not sustein the judgment after verdict, then by pleading over the 
alleged defects sre waived and error in overruling the demurrer 
cannot be assigned. See Buson & Trent Brose ve Heal, 204 Ill. 
APPe, 538, and eases cited. 

it is alse urged that the court erred in susteining the 
demurrer te the plea of the Statute of Limitations. At the close 
of the evidence, on account of an alleged variance, the declaration 
was amended. Hut without entering into an analysis of the different 
particulars in which changes from the original declaration vere 
made describing more accurately defendont's right of way with 
respect to Ogden avenue and said Mueller er Miller street and the 
location of the trolley poles, and the cause of the secident, we 
think the amended declaration did not state a new cause of 


action. ‘The gist of the negligence charged was the aame, Vises 
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starting the car without warning plaintiff of an iaminen®’ dahger 
er giving him an opportunity to get asfely aboard, os a resuit 
of which he received an injury. Gimiler pointe were adversely 


decided in the Eohicen case, suprs, and I. €. He Se Co. v. Devine, 





#68 1Li., 484, 486; South Chicego City Ky. Co. v. Kinnare, 216 
ids, 451; swift Co. v. Gaylord, 229 id., 530, 554, where it was 
held the amended pleadings did not state e new cause ef cetion. 
Lrror is urged in the admiseion of certein Kersey plates 
as not properly authenticated, and of their exhibition to the 
jury, and in receiving the testimony of Dr. Esthaniel H. Adams 
with reepect thereto. Se find no reversible error in these 
contentions. The evidence showed that plaintiff wae taken by 
Dr. Ademe to an Xerey leboratory where Xeray photographs rere 
taken of plaintiff's cheat by an onerator in said lsanorsatory. 
the doctor wae present when they were teken and during the time 
they were developed. His connection therewith was in placing 
Plaintiff in the position he wanted him, observing the operation 
ef taking the pictures and their development immediately efter- 
wards, and secing that the seversl plates were identified by 
name plate and number and by his own writing of plaintiff's name 
thereon. After he testified to this manner of their identification 
and that he had some practical knowledge and experience in taking 
Keray pictures, he waa asked if the plates represented a subs 
stantial likoness to the bones of plaintiff's body at the time 
the plates were taken, Objection was made to the question and 
an opportunity given for cress examination on the subject. After 
such cross examination the osurt overruled the objection, but no 
answer to the question was given. The plates were then, over 
objection, received in evidence and the doctor was permitted to 
point out and explain those parts thereof that could be made 


intelligible to the jury, mainly where they showed certain ribs 
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were fractured or out of alignment. There is no contention 
that the parts of the plates thus pointed out could not readily 
be seen and understood by « layman. Teatifying ss to « part 
which was not pointed out to the jury the doctor expressed his 
opinion thet it showed a thickening of the ploura by reason 
of pleurisy that seus shown to have followed the injuries. The 
doctor wes then asked whether plaintiff's condition, es he had 
deseribed it from his chysiesl examination and also from the 
Aerey plates, was a temporary er permanent condition. Over 
objection he answered "a permanent condition.* All thet was 
thus testified to from the pinates had elready been testified 
to «8 appearing from physical examinations made both by Dr. 
Adems and a physician whe had plaintiff under his gare after 
the accident. The defense offered no evidence tending to qeg- 
tion the nature snd extent of the injuries thus testified te. 
Henee, if there was noncompliance with any technical reeuiree 
ments in receiving the plates in evidence it is difficult to 
see how defendant was injured thereby. But we think they were 
sufficiently identified and thet the testimony with reeard thereto 
was competent, especially in the absence of any objection to their 
admiseion in evidence on the ground that they were not accurately 
taken. 

As to the shadow box whereby the matters pointed out 
on the plates were more clearly elucidated, we see no reasonable 
ebjection te its use either in explaining the plates te the jury 
or in commenting on them in the course of counsel's address. %e 
fail to see that any reasonable distinction can be made between 
them and any other photograph or exhibit which the jury is pere 
mitted to inspect during the course of its presentation or 
argument thereon. 
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Wer do we find reversible errer in giving an instruction 
merely because it referred to the declaration, or in the refusal 
to give one telling the jury te find the defendant not guilty if 
they believed from the evidence that the accident in question was 
due in any degree to the fact that the plaintiff had édrank intox- 
icating liquor prior to bosrding the car. This and snother ree 
fused instruction were properly refused, as they required the 
court to tell the jury what constituted ordinary care by plaine 
tiff for his own safety under the circumstsnces « a question of 
fact for the jury. Guch an instruction is generally disapproved. 
(Co Be & Q- Re Re Cow v. Pollock, 195 I11., 163.) 

it is also urged that the verdict is excessive and 
thet it was error for counsel for plaintiff te suggest te the 
jury in his argument the amount of damages he thought pisintiff 
should recover. The latter contention was adversely decided in 
Graham v. Mattoon City Ky. Co., 254 Ill., 483. 

Without extending this opinion by stating the extent 
of plaintiff's injuries it is enough to say that from the evid- 
ence in regard thereto we are unable to say that the verdict was 
excessive. We feel it our duty to affirm the judgment. 


AFFIAMED o 


Gridley, FP. J., and Morrill, J., conenr, 
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MR. JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


This is an appeal by Rosehill Cemetery Company from 
@ decree entered in a mechanic's lien suit awarding in favor of 
eight claimants liens on premises known as "The House that 
Jack Built," and giving priority to such liens over the lien 
ef a trust deed securing notes owned by said appellant. 

Suit was instituted by Thornton-Claney lumber Company, 
a subecontractor, to enforce its lien, and the other claimants 
came in by answers and petitions under the statute. The findings 
and recommendations of the master were, after the usual procecde 
ings, confirmed by the chancellor. 

Most of said claimants were sub-contractors, and the 
main contentions of appellant are that the notices purported to 
have been served under the statute were insufficient, and the 
claims were not enforced within the statutory period. ‘The dates 
of the contracts, deeds, deliveries and assertion of claims heree 
inafter referred to were all in 1914, except when otherwise stated, 
and are deemed material to the contreversies. 

The building in question was an automobile inn and — 
Clubhouse. For some time prior te April ist of said year the 


premises on which it was erected stnad in the nemea of Tahn 
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Allison, 5r., and members of his family. The findings were 
that for several months prior to Aprid 15th, Harry G. wuerginger 
and Albert ©. Frost held an option for the purchase thereof, 
that on February 12th, they entered into a written contract, in 
which they are described as the agents and promoters of a core 
poration to be organized and known as "The House that Jack Built,* 
with one Vitzthum age architect, in which he agreed to prepare the 
drawings’ end specifications and procure from contractors, sstimates 
and bids for the construction of said bullding; that about March 
16th, they entered into a written contract with F. L. ‘mMerginger 
to provide all the material and perform and supervise all the work 
for such materials as were subsequently furnished and became the 
subject of ssid subecontractors! liens; that by deed dated May 19th, 
and recorded June 4th, the Allisons scanveyed the fee of said 
premises to said Frost and Harry G. Wuerginger; thet said grantees 
executed a trust deed therefor April L5th, recorded Hay 26th, 
securing the netes held by appellent Rosehill Cemetery Company 
and a second trust deed August 28th, securing notes held by one 
Bippus; that on June 20th they conveyed the premises to one Hill, 
as trustee, who reconveyed the same to them July °8th, and on 
August 4th they conveyed the premises to The House that Jack Built, 
a@ corporation. 

We shall refer to the findings and contentions made 
with respect to the claims of the several sub-contractors in 
the order in which appellant questions the validity of such 
Glaims 

1. CLAIM OG} W. H. DOW COMPANY. 

Pursuant to the contract of this claimant with said 
contractor on April 18th it furnished certain trim and mili work 


in accordance with ssid architect's plans and specifications for 
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a specific sum, payment of 85 per cent of the estimated value 

of material delivered "to be paid os the work progressed,” and 

the balance within 30 days from the date of completion. After 
deliveries were commenced, and before final delivery of material 
said centract called for, namely, on May 19th, extra and additione 
al material of the seme character was ordered by the contractor, 
either in writing or verbally. The last delivery of material 
embraced in the original contract wes made July 29th, and that 
under the extra orders on some day cf August not specified, which, 
construing the evidence most strongly against the claimant, will 
be regarded as August lst. The notice notified them ef claimant's 
employment by said contractor “to furnish original and extra 
material and labor for interior and exterior trim, mill work, etco," 
under their said contract, and that there was due claimant June 
29th, 1914, therefore the sum of 4611.50. A statement of cisim to 
the seme effect as to the time of completion and finel delivery 
was alse filed in the office of the clerk of the Circuit Court 
under sec. 25 of the Mechanics’ Lien Act, because of alleged ine 
ability to find said Frost and Harry G. wuerzinger in Cook County, 
on whom to make personal service of said notice, Claimant's 
answer, in the nature of an intervening petition, was filed in 
this case November 21, 1914. It was amended September 29, 1916, 
stating that the amount alaimed aforesaid was due om August 5, 
1914, for deliveries made between April 13th and August 5th, 1914, 
made under the original contract and the orders for additional 
material, 

Under this state of facts appellant contends that the 
notice was insufficient in form and was not served on the right 
party, and that the suit to enforce the claim was not brought in 
time. 


The notice is substantially in the form held sufficient 
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in the cace of I. lurya Lumber Co. v. Bernstein, 168 I11. App., 





85. It was held in Beck Coal Co. v. Peterson Nig. to., 237 

fil., 250, that the sistute does not remire the notice to state 
thet the material was delivered or when payment therefor would 
become due, The statement, therefore, as to the time of finai 
delivery was unnecessaery and may be rejected as surplussage, and 
will not be regarded as vitiating said notice or the statement 


filed. (Culver v. Schroth, 153 Ill., 437; Interstate Building 





Apo'n. v. Ayers, 177 I111., 9.) The notice, therefore, cannot 
be regarded as insufficient becsuse of its form. 

The smendment of the snawer was properly allowed, we 
think, because of the claim of alleged mistake as to the time 
of the last delivery, and so as to make the petition conform to 
the proof. fhe amendment was not the statement of a new cause 
of action ase in the case of North Shore Sash & Door Co. ye Hecht, 
295 Ihl., 515, referred to by appellant. There the emendment 
was en attempt to supply at toe late « date an averment lacking 
in the original bill and essential to sustain the omase of ‘action. 

_ Under section 55 a the Mechanics’ Lien Act the 

petition must be filed within four months after the time that 
final payment is due the sub-contractor. The eriginal contract 
with the Dow Company provided that the balance should he due 
thirty days efter final delivery, which was shown to be July 29, 
instead of June 29, aa stated in said notice, “hethsr we regard 
payment for the extras due at the time of the final delivery July 
29th or August lat, or thirty days thereafter, the petition having 
been filed November 2ist was within the statutory period, computing 
the four months from even the earliest dete, and was sufficient te 
cover payments due under the original contract and additional 
oraers, end, whether they be deemed as one contract or several, 


the liens acquired thereunder antedeted that of appellant. 


It is urged that the notice was not served on the 
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owner of the property or his agent or architect, as required by 
sec. 265 of suid ect. The notice wes necessary. The facts are 
not such as bring it within the proviso ef section 24 when such 
a notice "shall not be necessary,” It was personally served on 
said architect, and if he was the architect of the owner® there 
is no room fer discussion. He was emploved by Frost and Harry 
Wuerzinger, as aforesaid, and they in their contract purverted 
to be stting for "The House that Jack Built," whose organization 
az a corporation was not completed until later. ‘When sadd notice 
was given said Frost and Wwerzinger had acauired the legal title, 
but manifestly for said corporation, and said claimant's contract 
was being earried out under the plans and specificstions of said 
architect. “hile our attention is not called te anv express 
finding that said Vitzthum acted as the architect up to the time 
ef the conveyance to said corporation, we think that is the 
implication from the master's report and the decree. Our attention 
is not called to any evidence to the contrary. It was held in 
Gpringer v. Kroeschell, 161 Ill., 358, thats 
“Where the equitable owmer of land, whe has 
paid an agreed price therefor, permits a twilding to 
be erected thereon, and suffers the leral title to 
remain in another until ite completion, the holder 
of the legal title is, for #11 practical purposes 
pertaining to the construction of the building, the 
owner within the meaning of the Mecharids! Lien 
Law, and the equiteble estete will be equally bound 
with the legal title to satisfy the liens of 
mechanics, or moeterivl men, growing ous of the 
contracts made with him in the constraction of the 
building.*® 
Whether Frest and Wwersinger, who mnthorized the cone 
tracts and took title to the premises while they were being 
carried out, be regarded as “owner,* or The House that Jack 
Built, for whom they evidently held the legal title end made all 
the contracts, we think that the notice served on Vitzthum was 


on an agent of the "owner" in the sense in which the term is 
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employed in the statute. Under sec. 1 of the Hechanics' Lien 
Act the lien extends to any interest the owner may have “st 
the time of making such contrect, or may subsequently acquire 


therein." (See, also, Paulsen v. Manske, 126 Ille, 720) Hence 





we do not agree with appellant's contentions and think the Dew 
Company's claim was properly allowed. 

2 CLAIN OF NICHOLAS MELZER» 

Melzer made a contract Mareh 18th with the same con- 
tracter te de all the concrete and masonry work and supply the 
material therefer et a fixed price. Extra work and laber of 
that character were ordered and supplied at an agreed price. 

The contract was completed and the last work done June 17th. 

He filed a statement under section 25, slleging therein his 
diligent search and inquiry to ascertain where the owner, agent, 
etc., could be found and that ne was unable to ascertain their 
whereabouts. The master found that the final work was completed 
June 18, and that the last payment was due July 18th. The 

terms of payment were the same ss in the Dow Company contract, 
above considered, 85 per cent to be paid as the work pregressed 
and 15 per cent thirty days after completion. The evidence 
indicates that it was considered as one entire contract, so that 
the time within which the four months would run was thirty days 
after June 18. The evidence tends to support the master's finde 
ing that the last delivery was made on or about that date. His 
Claim was filed with the clerk of the Circuit Court August 13th, 
and his petition herein October 16th. Hence the petition was 
filed within four months after July 18th, when the last payment 
became due. Welzer made proof of his inability te ascertain 

the whereabouts of the owner or his agents, ¢tc., tending to bring 
him within the provisions of section 25. While the proof was 


quite general, ss contended by appellant, yet appeliant did not 
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attempt to impair the prima facic showing of compliance with 
the statute by any cross examination. fe de not think the 
form of said statement was such es to invalidate the claim, 
and that the answer to enforee the same was filed in due time. 

3. CLAIM OF THORNTON-CLANEY LUMBER COMPANY. 

The contract of this claimant with said oricinal 
contractor was made April 7th, for lumber and tuilding meterial 
fer use in the construction. The first delivery was April 7th, 
and the last June lith. The contractor submitted a list of the 
lumber wanted and the claimant his price. Om thet estimate a 
sale was made, and subsequently other like material wes ordered 
and supplied. On August 4th said claimant served said Frest 
and “uerzinger with a notice of entry into such contract stating 
the amount due thereon June llth. it is urged that the notice 
dees not sufficiently state what the contract was, which was 
seemingly partly written and partly oral. ‘fe think the notice 
conforms to the requirements of the statute, and that it is ime 
material se far as the notice is concerned whether the contract 
was in writing or verbal or wholly one or the other. A lien 
may be predicated upon either. Hence we do not think the obe 
jeetions to this claim are tenable. 

4. CLAIM OF FARWELL. CORNICE COMPANY. 

This claimant was a sub-contractor for the sheet end 
metal work under a contract entered into April 24th with the same 
contractor. It is claimed that neither the notice ef the lien 
thereunder nor the filing of the intervening petition wes in 
time. The notice, dated September 18th, was served on Frost 
and Wuerginger, and the petition was filed December 17th. The 
contract provided that the last 15 per cent of the contract 
price was to be paid thirty days after the completion of the 


work, There were extra orders, as in the other cases above 
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referred to, and the work was completed July 20th. From the 
evidence we think the extras were properly deemed a part of 
the original contract, if that be material, and that the 
computation of the four months by the master as beginning 
thirty days after the last delivery was proper and, therefore, 
the petition was filed in due time. We find no substantial 
defect in the notice served, end in view of what has been pree 
vinusly said, that it was properly served on said Frest and 
“wwerzinger. 

5, CLAIM OF STERINMSTS SLYCTAIC COMPANY. 

This claimant was an original centractor end it is 
urged that its petition was not filed, as required by section 9 
of said act, within two years after the completion of the con-~ 
tract or completion of the sdditional or extra work, etc. This 
contract was made with Harry Wuerzinger and Prost, April 22nd, 
Final payment was to be made thirty days after completion of the 
work, Extra materials and werk were turnished during the month 
ef June. According to testimony to thet effect, which was not 
disputed, the master found that the last work done under the cone 
tract, embracing the extras, was September 26th, The claim for 
the lien was filed October 6, 1914, and the intervening petition 
was filed September 25, 1916, and, theretore, within two years 
after the last work was dene. ve find no occasion to disturb the 
master’s finding er the decree in sustaining the lien and regarde 
ing the original contract and the extras es preetically one cone 
tract for which a lien may be asserted. “e do not think the 
notise in so treating it was insufficient. 

6, CLAIM OF N. J. CORBY COMPANY, 

This ia based on # contract made April 15th with the 
Original contractor to furnish the labor and materials in in- 


Stalling the plumbing and drainage work. It provided for 
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additional extra work and fer alterations from the architect's 
Plan. Final payment was to be made thirty days from the 
completion of the work including the extras. The work wes 
completed July 20th, and subecontractor's natice served september 
17th on The House that Jack Built, and else upen Vitzthum ané 
Frost personally. The intervening petition was filed December 
18th. The objections urged against the claimant are that no 
notice was given the corporation, The House thet Jack "uilt; 
that the notice was insufficient, and the intervening petition 
not filed within the time remmired by lew. ‘said ¥rest was 
president of said corporation and wes served individually and as 
such president. The first objection, therefore wae untenable. 
Wheat we have already seid in considering the Sew Company's claim 
with respect to the sufficiency of the notice, and the period 
within which the intervening petition may be filed, applies to 
the ebjections to this claim. ie find no substantisl merit in 
them » 

7. ‘CLAIM OF HENRY MARBLE COMPANY. 

This claim was under a subecontract for the merble 
work made with the contractor April 30th. The same objections 
were made te it as to the form of the lien notice heretofore 
considered, which we have already held are untenable, the ueotice 
being substantially like that upheld in the Bernstein case, 
Supra, 186 ill. Appe, 67. The notice was filed in the effice of 
the clerk of the Circuit Court uncer section 25 of said act on 
fagust 15th, which was within sixty days from the time the con- 
tract wes completed, viz., June 19th, when the contract price 
beceme duc, and the petition was filed within four months of the 
latter date, vigz., Octeber 16, 1914. We fail to find any valid 
objection te this claim, or anv of the claims above considered. 


The lien allowed for the remaining claim is no longer contested. 
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AS @ mechanic's lien attaches as of tne date of 
the contract (Boyer v. Kelier, 258 ills, 106) ané the several 
contracts under Consideration antedate the recording of the 
trust deed under which appelimnt's lien arises, there seems 
te be no doubt of the priority of said claimant's Liens ever 
that of apoellant. Acvwordingiy the decree will be arfirmed. 
APE LRMED » 


Gridley, /. Jo, anc Morrili, J., concur, 
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LOUIS H. FRANK, 4 j 
Appellany. 


YR. JUSTISR BARNSS DELIVERED {HE OPINION OF THE couRT. 


This appeel is from « judgment for possession entered 
upon a directed verdict in a forcible detainer action. Two 
leases of the premises for the term of two years were executed. 
They were signed for plaintiff ‘by Carlson Cooke & Co., Agents.® 
One marked “original” was kept by plaintiff and the other marked 
"duplicate" was delivered to defendant. The latter differed 
from the former in that a provision was written on its margin 
giving the lessee an option “to renew said lease for a further 
term of two years." 

in accordance with a provision in beth leases plain- 
tiff gave due notice of her intention to terminate the lsase at 
the expiration of the term, and defendant followed the notice 
with one that he would avail himself of said option. At the 
trial plaintiff made proof of her lease without objection, and 
other requisite proof and rested her case. Uefendant then 
offered the “duplicate” Lease in evidence, which, on plaintiff's 
objection was held inadmissible under the statute of freuds 
without proof of the agent's written euthority te execute it. 
Thereupon defendant called on plaintiff te preduce the “written 
contract" with her agents. Plaintiff's counsel replied that 
the notice to produce was insufficient and thet they had “ne 
such contract" with them. Uefendant then made an offer of 


aecondary evidence to show a written contract between plaintiff 
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end said agents which the court on objection refused to receive. 
Defendant then asked Leave to withdraw a jurer, which was denied. 
Complaint is made of these several rulings. 

Appellent urges that appellee, having by introduction 
of the *original® lence recognized the suthority of her agents 
to execute it, was estopped from queationing their authority to 
execute the "duplicate". This contention ignores the fact that 
the latier wee net e “"“duplicste”. Of course, either lense was 
admiseible if there wee preper preof of the egsent's authsrity to 
exemte it. The fect thet defendent did net object to sdmission 
of the sane-eslied “erigineal® lease when effered by plaintiff did 
not preclude plaintiff from ehjecting to the admission of a leese 
¢centaining different provisions without firsat laying a proper 
foundation for its introduction, end the mere fact thet plaine 
tiff's agents delivered it to defendant did nat establish their 
suthority to sign ite 

Fer dees it follow thet becevse plaintiff introduced 
the “original” signed by her ements thet she ratified their 
execution of a different instrument. Without proef, therefore, 
of their euthority te execute the ea-celled "“dupliecate® lease 
the court properly sustelined the objection to ite sdmissibility. 

Ner did the court err in rejecting the offer of 
secentary evidence. “hile defendant preved there wes a written 
contract of some kind between plaintiff end her eaid sgente, the 
effer as to the scepe and centents cf such centrect did net ine 
Glude eutherity te exemite ve lesnee giving auch en option se wes 
centained in said "duplicate* lense. Both leases were meade out 
on printed ferme, end while alike except «2 to the written 
prevision fer such option, the euthority te give such an eption 


eannet be asic te be cenferred by a generel suthority to exeente 
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& lease in accordance with such printed forms. 

Jor was there an abuse of judicial discretion in 
denying leave to withdraw a jurer. Uefendant knew of both 
leases when he entered upon the trial snd evinced mo aurprise 
that plaintiff relied on a different one from that which ves 
in his sossession, fer he did not object to the introduction of 
the former ss not containing the contract between the parties, 
and relying on a different lesse he must be presumed to have 
known the necessity of laying «a foundation for proving it. He 
hsd seversl deya in which to prepare his defense and sresumably 
by dus diligence could heave presented proof of the agents’ 
autherity to sign the “duplicate” lease if it existed. Besides, 


the ruling of the court in refusing lesve to withdraw a juror will 


not be reviewed except in case of great sbuse, (Crane v. Blackman, 


and no such abuse appears in this case. 
AFPISNED. 


Gridley, P. J., and Morrill, J., concur, 
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JOHN C. PATTERSON, \ 


APPGAL FROM 
CIRCUIT COURT, 
COCK COUNTY. 
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WR. JUSTICE BARNZS DELIVERED TNE OPINION OF THY CCURT. 


Appellant sued to recover damages for malicious 

; prosecution. This appeal is frem the judgment entered upen 
a verdict of not guilty, both upen the issues raised by the 
pleadings and upon an attachment in aid. 

The severel suits, actions and proceedings on which 
the charge of malicious prosecution is based involve the admir= 
istration of a trust pertaining te real estate, of which 
appellee became a beneficiary, and rights growing out of a 
leasehold interest therein which became vested in appellant 
daring the course of such Litigation. 

the main object ef appellee, Patterson, in such 
litigation was to free the real estate, in which he hed a 
Life interest, from the leasehold and any rights by virtue 
thereof, and to hold the trusteesto an accounting. The 
questions relating thereto became the subject of review in 
this court and the Supreme Court and were adjudicated ade 
versely to Patterson's contentions; and in the last of this 
series of cases, Patterson v. Northern Trust Co., 207 Ili. 
App., $55, we affirmed the dismissal of a bill in equity 
brought by said Patterson, to which Shedd was mo party de- 
fendant, om the ground that it was vexatious and an abuse of 
process. 

In view of the rule that obtains in this state 


pertaining to a suit for malicious prosecution, as laid down 
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in Smith v. Michigan Buggy Co., 175 Ill., 619, and Norin ve 
Seheldt Mfg. Cow, 297 Il1., 521, it is unnecessary to go into 
the details of such litigation or the disposition of the 
issues presented therein. For, as there held and es in the 
eaas at bar, where all of the actions and proceedings on which 
the charge of ~alicious prosecution is based are ordinary civil 
actions begun ty summons only and not accompanied by arrest of 
the person or seizure of his property or specisl injury not 
necessarily resulting in all suits presecuted for Like causes 
of action, an action for malicious prosecution will net lie. 
fiothing is advaneed in appellant's argument that takes the case 
out of the rule thus laid down, and his principal contentions 
are fully discussed and answered in the Smith and Norin cases 
referred to. It will serve no purpose, therefore, to reiterate 
the reasoning of those opinions or to review authorities of 
other jurisdictions, cited by appellant, that adopt a different 
rule. 

While the case went to the jury on conflicting 
inetructions, one submitted by appellant directing a verdict 
in his favor, and another given st appellee's request submitiing 
the issues to the jury for determination according to the pree 
ponderance of the evidence, yet if neither upen the declaration 
mor the proof an action would lie and, therefore, appeliant was 
not entitled to a verdict in any event, then he cannot complain 
of an inconsistency resulting from civing at his own request an 
instruction to which he was not entitledo 

We fail to see that the injuries resulting from these 
actions were any different in character from those whieh ordi- 
narily fellow similer actions. iven if, as contended by appellant, 
the several actions and proceedings complained of constituted a 
“series”, having practically the same ultimate object, and dige 


close an attempt to relitigate adjudicated questions, and were 
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pursued until the final suit wan declared to be vexatious and 
an xbuse ef proceas, yet none of these things, sas we construe 
the rule ebove stated, presentsan exception to it. 

In the view thue taken of the case it becomer une 
necessary to discuss any of the other points on which it hes 
been argued and submitted. The judgment will be affirmede 
AFPIREED 


Gridley, *. J., and Morrill, J., coneur, 
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WR. JUSTICE BARNES DELIVERED THE OPINION OF THE CCURT. 


The judgment eppesaied from wes upon an unpaid note far 
Gi2Z00 signed by appellants. The defense was that the note was 
given merely as collateral security for performance of an agree 
ment by appellant Frank Krenek to ty from appellee all beer 
needed in his saloon for three years from May 3, 19135, and that 
he fully performed his contract. 

The real fact in controversy was whether such an 
egreement was enterdd initio. If so, there is no question that 
said Krenek fully complied with ite terms, and that the note 
was given solely as collateral security for its performance. 

Krenek had previously, December 30, 1902, entered 
into « like contract with another company, the United Breweries 
Company, whereby he agreed to buy beer of that company for 
three years and to pay said company $1,046.32 for fixtures it 
had furnished for his saloon if he discontinued buying beer 
during said period, the company to retain title to the fixtures 
until said sum was paid. Gubsequently, May 2, 1913, said Krenek 
conferred with appellee's president, Zahrebsky, showed him the 
contract with the United Breweries Company, ond as a2 result the 
egreement in question was drawn up by appellee's hockkeeper from 
the contract with the United Breweries Company, being a precise 


eopy thereof except the date, and that appellee’s name was sube 
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stituted for said company, and the sum of $1200 for $1,046.32. 
Thereupon appellee gave Krenek its check for $1200 from which 
he paid the United Breweries Company for the fixtures ao that 
the title thereto was in effect transferred to appellee. At the 
same time Krenek and his wife signed the note in question. He 
testified that there was ne other consideration therefor than 
what such contemporary agreement shows and thet it was signed at 
Zahrobsky's request to have “something in hand for the $1260 te 
show the transfer of the fixtures.*® 

The parties differed in their version of the transaction. 
In fact, appellee claims that the note represents a lean of $1200 
and that there was no accompanying agreement. Appellants claim 
there was such an agreement, and that the note was given only as 
collateral thereto. The agreement expressly provided, like that 
of the United Breweries Company, that he would buy beer from 
appellee during the ensuing three years from Kay 3, 1913, and that 
the title to such fixtures should remain in appellee, but that in 
case heddiscontinued te buy beer from appellee within such period 
he should pay $1200 for the fixtures. It was drawn up and signed 
at appellee's instance, and appellee furnished the $1200 manifeste 
ly to buy the fixtures for itself. All the circumstances tend 
strongly to support appellant's theory of the transaction and are 
strengthened by contradictory, inconsistent and equivocal testimony 
of both Zehrobsky and appellee's bookkeeper, who drew the agreee- 
ment, which we do not deem necessary to set forth. Appellant 
Frank Krenek not only continued to buy beer of appellee during the 
three years as the agrecment provided he would do, mt fer more 
than two years lenger. It was a demand note, and if there was 
no such agreement it is strange that no attempt to collect such 
note was made during said five years. 

Again, when the note was given appellee did not know 
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or inquire into Krenek's financial ability, and knew from the 
agreement with the United Breweries company thet the fixtures 
belonged to it and net to him. Nor did it refute the claim that 
it entered into like agreements with other customers whereby it 
was accustomed to hold title to fixtures furnished to its cus- 
tomers on similar terms. Nor is it reasonable in view of the 
undisputed evidence thet appellee entered into like contracts 
with other customers, that it should have had no agreement with 
appellant Frank Krenek, and having no knowledge of his finanedal 
ability would have advanced such a sum of money without some such 
agreement or seme form of security. 

It was also admitted thet if Anna Krenek were present 
a8 a witness she would testify that when she signed the note it 
Was upon representations by appellee's president which corresponded 
with her husband's sworn version of the transaction, and there was 
no denial of hig making such representations. 

Appellee makes the point that it did not sign the son- 
tract. Thie is immaterial, both parties having apparently complied 
with its terms. 

We think the sgreement produced by appellants represented 
the actusl segreement of the parties, and that the note was given 
merely as coOllatersal thereto. Hence the judgment should be 
reversed with a finding of fact. 

REVERSSD WITH FINDING OF PACTS, 


Gridley, FP. Je, and Morrill, J., concurs 
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FERCING OF Facts, 


fe find that appellee, Garden City Brevxery, entered 
into a contract with apnelisnt Frank Erenek, Fay 2, 1912, 
whereby it furnished his sslson with = saleon ontfit costing 
“#1200, and thet the title to asid mtfit was to remain in 
appellee, in consideration of which apcellant Prank Krenek 
sgreca to buy from appellee all the beer needed in hie asid 
saloon for three years therefrom, end whereby in aase he dise 
sontinusd toe uy beer from appellee during said three years he 
was to nay at the time of such Aiscontinuanes the sum of $1200 
far such outfit, and that ot the time he entered such eontract 
appellants gave the note herein sned on without any additional 
eomsideration and merely to sears the performance of auch 
contract by apvellant Frank Krenek, end we further find thet 
he had fully performed eadid contract before demand fer the 
payment of erid note and before the institution of this suit. 
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ADOLPH FELDScHREiBER, f 
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j 
MR. JUSTICE pana DELIVERED THE palace OF THE COURT. 





This is an action of forcible detainer brought in the 
Wunicipal Court of Chicago. The verdict was for plaintiff (the 
appellee) whe held a lease of the premises from the owner for 
one year beginning Way 1, 1920, executed April 19, 1920. Ap-~ 
pellant (the defendent) was at the latter date and at the time 
of this trial in possession of the premises under o lease expire 
ing April 30, 1920. It appears thet he tried to obtain a writien 
lease for another year beginning May 1, 1920, and the real 
question at issue was whether one wae exccutede 

Appellant claimed that prier to the execution of the 
lease plaintiff, the owner's agent, submitted a written one to 
him which he signed and left with such agent, and intreduced 
other evidence than his own in support of that contention. On 
the other hoend, the agent testified that the lease tendered for 
appellant's signeture was unsigned, they being unable ir agree 
upon the terms. Prior to the institution of this suit appellant 
filed a sworn bill in equity te enforce the terms ef his claimed 
lease and averred therein that it was an oral lease. This swern 
admission contradictory of hia sworn evidence in this case was 
undoubtedly given much weight by the jury, and notwithstanding 
the greater number of witnesses for defendant as te the signing of 
the lease, we cannot say that the verdict wae manifestly against 


the weight of the evidence, as appellant contends. 
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Nor can we agree with his contention thet said bill in 
weeity wes not admissible in evidence because the suit was not 
between the parties to this action. It was competent and properly 
received as an sdmission against defendant's interests respecting 


the very matter at issue in this case. ({#adsworth v. Duncan, 164 





Tli., 366, 566; Callaghan v. American Trust & Savings Bank, 196 
Ill. App., 102.) 

It is siso cleimed thet a copy of a letter from the 
owner to defendant, dated March i1, 1920, was received in evidence 
without laying a foundation therefor, out it appesrs from the 
record that the foundation wes subsequently Leid and the error 
thus corrected. 

Certain conversations head with « brother of defendant 
not in the latter's presence were reccived in evidence over ob- 
jections that there wae no evidence of his agency to speak 
respecting such matters and bind defendant. They were with 
reference to securing another lease for the premises after he 
and defendant claimed a written lease was left with plaintiff's 
agent. While probably the circumstances might suppert the in- 
ferenee of agency and such conversations unexplained, if had, 
were perhaps sdmissible as inconsiatent with his claimed knowledge 
of the previous execution of a lease to defendant, yet we doe not 
think they were of such a nature as to have any appreciable effect 
upon the jury's reaching its conclusion upon the main issuee 

Defendant called on plaintiff te preduce the alleged 
written leuse. If it existed, the proper procedure for its 
production was by service of a subpoena duces tecum on the owner 
or his agent, one of whom presumably had possession of it, if, 
as defendant claimed, he left it with said agent. The agent 
testified that the original lease was unsigned and had been 
destroyed, and, in view of such notice to produce he was asked 
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by plaintiff to produce = capy he had made from memory, to which 
defendant objected. This evidence could have had no appreciable 
influence upon the minds of the jury if they believed that the 
jJease, whatever its contents, was never signed. 

Complaint is made both of the argument by counsel, and 
remarks of the court during the trisl. ‘¢e find nething seriously 
objectionable in either. The inconsistency of defendant's attorney 
in seeking to enforce the lease in equity on the theety thet it was 
an oral lease, and to defend this suit on the theery of a written 
lease, teing the same attorney in both suits and acting as defend- 
ant's agent, cume, we think, within the purview of proper comment 
on the mein issue whether there wos e@ written lease. ‘There was no 
legsl defense to thia suit if the lease wae not in writing, and 
ssid attorney was not only presumably acquainted with the issues, 
but it was in evidence that he had sworn defendant te the bill and 
therefore te a different state of facts from what he was urging in 
this casee 

Appeliant's contention that the Municipal Court had no 
jurisdiction of the cause of zxetion because the Municipsl Court 
Act does not provide for the issuance of a summons therein has been 
adversely decided by this court in @ similar case where, af here, 
the defendant entered his appearance. [ recki v. Oppenheimer, 
218 Ill. App., 508.) 

We have carefully reviewed the record in this case and 
while perhaps it is not free from errors we de not think they are 
such as would justify a reversal. The judgment will be affirmed 
and the clerk will include in the casts the cest of an additional 
abstract. 


APFIHKED © 


Gridley, P. J., and Morrili, J., concur. 





ete 


setae at  -yaowen mxl sdam bes of yqoo a osubong of Tissalal¢ yd 
eidaieosagqa on bat oved Ali. .arasbive what. seotoehde Imabagteb 
oad tadd beveided yeds %4 yah ose Yo ghbakm ed? noqu sonmeuglind 
sbengie seven sav ,adnotare e¢d covetedy. , esses 

bee ,logagoo Yt Janmegie eff to diod ebem ah Imkoinme) 9. 
whanoisee yatiton hati oF «debut adi pattek dxueo. add io odtames 
qaurotia eimsboe teh to yanetaiangor? eff .teldie ak sidsaatioatdo 
ase 32, dads yeoads. eds .xo. eo haps, 28. oenet, od opto ine oF geitges ag 
Regehew # to ex9edd ond se give shold poetod of dae ,ouart tere os. 
~haoteb sa gaties baw ative dod nd youwsda ome ont. gated ,eaaek 
deommoo, teqe1g Io eoiving edt abdtix .lotsd ow, omg. einege. a/tne i 
om eaw eyed! .eseel asttinw « saw otedi seditose emaa aden odd m0 
fae ,anitiow at ton caw, voeed add 3, 2208, sii6t 0, samotet fegol 
steueal att dtiw beiatacgos qidamaerg ying cap eeu Yeatedia bias 
bun iLkd ad}. ot éashagtod atowa fad ed tadt sonsbiye wi paw oh, duet , 
NE gaiguy aow of dade aett otont te, ates FHBRORTLES 2 ot Nad 
om Ded dasmod dagkoiauli ets dealt andineiace prriconoiely Wy 
timo Legtelne aft sxaened colécw Io eam, ect to. fabienodams 


aved aod mieradt enommum a te somamad en? sot ebtvorg ton aed. toa 


-yotet se .atedy ones taLimta a ak suamo sidt yd, bebhowh ylorzerba 
~enmarmeniee aid sietipietigi ents 
ac tiattone i on oi Bc lati ga (BOE gods ofLE, AER 
bra seen oidt al bropat acd howelvea qiiviewse ered. A at: pasos 
ots yodd anisdt Jor ob ow evexae ert ootk ton at ¢4 agedtreg oLhdw — 
homsitia od Lhiv dasphnt ed? .teexreves #« ylideut, bivow ee. moun 





danas ibbe an to toes odd etnon end at ebelonh Liiw daoko edt hoe 


Fics tiae i a! aa ty RR eke Gaaaliains one hem ae 





“sewoame jot fabrte ban te petal 


188 - 26361 





JOSEPH VILLANOVA, ) 
. | Appellant, } 


WBo \ / 


ANDREW HIGGING, 


) APPEAL FROM 

} 

COUNTY COURT, 
COOK COUNTY. 


g 
a é 
App ellee ° Zs 7 re} 
EA £ © cy & » id ) 3 : 3 


, eh 


BR. JUSTICE BARWES pabrvenep THE Sreren | CY THE COURT. 

Thie appeel is from the refusal of the County Court 
to discharge appellant on his petition te be discharged from 
custody under the Insolvent Debtors’ Act, the court finding 
that malice was the gist of the sectien in which the judgment 
on which the capias was ordered was rendered. AS each sount 
of the declaration in ssid action charged appellant with 
assault and battery vi et armis and robbery, there ie no room for 
discuesion as to the cerrectness of thet finding. 

Appellant's brief and argument are predicated on a 
feilure of the record to show complisnce with the requirements 
of section 62 of the statute of judgments authorizing an 
execution against the body of a debtor when, after a return 
Mulla bona, certain facts are set forth by sffidavit, whereas, 
the files and record introduced in evidence show thet he was 
taken an custedy under section 5 of said statute, authorizing 
such an execution when a judgment, as in the case at bar, has 
been obtained for a tort committed by him. in such s case the 
ce ga. may issue without a preliminary issue of an execution 
for a levy on property or the filing of an #ffidavit. (Barney 
v. Chapman, 21 Fed. Rep., 905.) Appellant's argument and ceses 
cited, therefore, are inapplicable to the question st issue. 
Malice being the gist of the action the County Court was without 
jurisdiction to grant his petition. No suthorities need be 
cited this Late day on that subject. 








\ | rasas « ae 







-AvOWALEE weaaaot 

oi echo Capit ad senasteaca’ naictid . heeelinareg 
wont 2eaee. | 

“CRRNS TetOD 
eevee ‘Hoos 


hb QiabeE BS Gee 


| » Pawo ANT.€O MOXLATG Bar link AAMRAM putes iil 


peng SO Sin fm ews cate 


< Segae yseno? eff Ye Csegter od) mort of favqgs ‘git? 
poet Deptetoeia od of aataktod aid ne dneiteqaa ‘earadpen “ 
‘geEbneY Mikes sdf (90d tatodde teevfeant ade ebay yoda” 
dhsmybut ééx Motte ak mokeos sf3 6 tery oxi ane oo AL am fait 
‘$nweS Hees eA VSetebie: eaw betobto eaw aaigne ont ‘okie 0 
aite Snaliedaa Begrado ‘goktos Siae at wottarsteob omit ~ 
qot moot om at axes ersides bas a ahaa as iy winding ban timees an 
eS eee “sumbbart dead So ateniooxzos ont or ae moisaumelh 
# my Gadnokbexg ora heesmiva ce Sma teled a'sualteaqa oe ‘ 
atnemstingex sd¥ atte sonakLqnes wens oF Stone ante to wen 
oo ge Gat s bteets wea! utiommbut to etudste oat to go motto oe hia 
entet a ved te rede <otdeh & ‘te “bod ‘oa ventaae moLtwooxe - 
' phemene  dévabbid Ve mdtet tae sxe etost nbsét80 ened ikon 
< Ree ant Sadd woke sonebive ak beoubowak braoer ‘tine enti ont m 
sinks deters we sdadete Bisa lo 2 nebinoe tebsw yeede ab oiled 
tad sted ta cane ont mi ta ,dusaphnh « meslw aolimsxe Prag th ayy 
ety eheo 4 done wl ait oo bad thane tras re ‘ao Bontasdo ased = 
gitewoere me to Gused ydantinicery a duodete ‘sweet vam ge a 
“eitiad)  tavadltte ae Ye gntzht of co yexoqong ao ured 8 xt | 
wakes fae devmmmryres étaatflocwa £; eee er -S0% £8 banged) vo > 
soueak de rakisenp sult oF eddedtiqgunl ote . et tetedd ‘bovio ue 
buodtiw aaw trad ysnne oat motive git te ets ents gated vo atoll 


od hoon avisivoms xa oO «makeing eke terra os aodso rhetant 





fe 


thether the Superior Court which entered the judgment 
and ordered the capias complied with the requisite formalities 
in entering such order wes not open to review or inquiry in the 
County Court, the latter's jurisdiction being limited to detere 
ming whether or not malice was the gist of the action. Ili, 
therefore, pronerly refused to hear evidence bearing on that 
subject. Accordingly the judgment will be affirmed. 

AUFINEED. 


Gridley, P. Je, and Morrill, Jeo, concurs 
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CENTRAL LIM! & CEMENT COMPANY, 


) 
a corporation, i a } 
Appellee } 
‘ APPEAL FROM 
vse f ) SUPERIOR COURT, 
f ) COOK COUNTY. 
He Ge GOKLITZ COMPANY, } 


@ corporation, 


— 9421. TA, 831 


MQ. JUSTICE BARNES DELIVERED THE whim OF THE COURT. 


The judgment appealed from was entered upon a verdict 
assessing plaintiff's demages at *870. It reats upen the charge 
and attempt te prove s breach of contract to purchase cement. 

Among other points urged by appellant is that the 
contract dees net obligate it to take cr pay for eny cement not 
delivered. 

the contract after referring to plaintiff es “seller,” 
and defendant as “purchaser,” and reciting that the latter had 
entered inte ea centract to construct pavement on certein strecsts 
in Berwyn and Cak Park, Illinois, seta forth their respective 
agreements as follows; 

"I. The Selier agrees; 

(1) To furnish, sell and deliver to the 
Purchaser, on the street, all the 
Portiand cement required, approximately 
14,0900 bbls. in the concrete base of the 
above mentioned pavement. 


(2) Ye deliver in such qantities and at such 
times aa the purchaser may direct. 


ZI, The Purchaser agrees: 
(1) To pay to the Seller, two and 41/100 
2041) Dellars per bbl. for all cement 
delivered." 
The writing then proceeds to state that the purchaser 
certain 
will be entitled to any decline in the market price, thet/dis- 


counte will be allowed if payments are made 30 days after date 
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ef invoice; that overdue accounts will drew interest from such 
date; that the purchaser will pay all freicht charges and be 
eredited on the account with such payments; that any chenge in 
freight retes will be added ar taken from the price, and that 
the seller will not be responsible for delays. etc. 

The above is the substance of their respective and 
mutual undertakings. 

The agreement contains no express undertaking on the 
part of the purchuser te purchase or receive all the cement ree 
quired in carrying out ites ssid cmtracts. In this respect it 


differs from the facts in the c»ses cited by appellee, Minnesota 





Lumber Co. ve jihitebreast Coal Co., 1606 Ili., &@5, and Uational 








Furnace Co. v. Keystone Menf. So., 110 Tll., 424, where contracts 
were held not vaid for want of mtuality in not specifying the 
quantity of goods remired or needed, and where there wes en 
express agreement to buy what was required or needed. In the 
instent case there is no euch express agreement or anything from 
which such en obligation can properly be implied. ‘The only 
exprese agreements by the purchaser sre that it will pay « certain 
price "for all cement delivered,” and the freight charger, bat the 
contract newhere sbligates it to purchase or pay for all the 

* cement it may require. Hence the contract is wanting in mituality 
and could not be enforced on a refusal to take cement tendered 
under it. 

But neo cement was delivered or formally tendered. The 
alleged breach rests on an alleged refussl of defendant to eall 
for or permit delivery. However, if defendant was net obligated 
to tuke cement not delivered such a refusal would constitute no 
breach of the contract. 

But, even if the contract wes binding on appellant te 
take all the cement required to fulfill its paving contract, we 
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think the defense made that appellee first treached and canceled 
the contract is supperted by «= preponderance of the evicence. 

The contract ie deted in Noverber, 1917, and while there 
iz nothing in it as to when and in whst amounts deliveries were to 
be made, it seems to have been understood thet they would not be 
required before the month of April when saving work is usually 
begun. ‘there appears to hsve been no communication between the 
parties respecting the contract after it was made and before April 
except through a telephone conversstion in January, 1919, between 
He G. Goelits, president cf defendant, and “att L. Kelaughlin, 
secretary and trensurer of vlaintiff, whe seems to have had ¢ontrol 
of the matter for plaintiff. ft appesre that plaintiff had sued 
defendant about that time on another desl, and toeelite testified 
that beesuse of that fact and dite possible effect on their future 
relations he celled up said UsLaughiin on the telephone to inquire 
about them and was told by the letter that the cement would not be 
furnished = that the contract wae scenceled. He further testified 
that he thereupon asked that the fact be wut in writing, and was 
told "you have got it good encugh over the telephone, I am through 
with you, I will not deliver you any more goods"; that he then 
requested Matt's brother to intercede, but the latter said: "As 
long as you are in a dispute with Hatt I cannet interfere; whate 
ever he says, goes;" thet thereupon he to cover lese made & tone 
trect for cement with another company, as the price was increasinge 

Both of the McLaughlins were called to rebut this testie 
mony but without denying such conversation, or having & convere 
sation, or auch an occasion for one, they merely testified that 
they did not “recall it.” We cannot deem such negative testimony 
as overcoming positive statements to whieh the circumstances of 
the case give the color of verity. Defendant immediately aftere 
wards felt obliged to make another contract which required it to 


nav a higher price for cement, and it hardly cemports with reason 
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that parties interested in a contract of such magnitude shovld 
recsll no conversation respecting its cancellations 

The only other communication hetween the parties ree 
apecting the matter was in April. Desirous of saving the extra 
price he wold heve to pay fer cement Geelitez called up Kileallen, 
plaintiff's seles agent, in April and esked him if plaintiff 
“weuld be willing to deliver the cement on the old contract that 
MeLeughlin canceled.* Kilgalien said thst he did net knew but 
would find out. Calling up FKileslien esain and being told that 
Plaintiff wes willlins, he then said: "Y will heave to see if the 
other people will cancel their contreet." Goelitz testified that 
finding he ceuld not be relessed from the ether contract he again 
@alled beck and told Kilgellen he would heve to take the cement 
from the other people. On the following day plaintiff wrote dee 
fendant eaying, "se thet there will be no misunderstanding * * * 
kindly let us have your instructions in sriting, giving at least 
one day's notice (and as mich more ss you can) as to when you want 
te begin delivery, what amount you want, and where delivery is 
to be made, ete.* This letter waa not answered. 

These communicetions in April were immaterial to the 
issues if pleintiff first brexched the contract and there was ne 
restoration of their reistions. Kilgallen and Goslits do not 
agree as to the import of the conversation hetween them, and while 
we think the latter's construction of the same and ef ssid letter 
is the more consistent with preceding circumstances, there was no 
preponderance of evidence in plaintiff's favor. In feet, we think 
the preponderence wes the other way, showing that plaintiff first 
breached the contract. Flaintiff wae, therefore, in no position 
to enforce it. 

But if the centract were binding on appellant and it 
had bresched it, yet we think there is also a preponderance of 


evidence against the claim of resulting demegen. For if after 
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the contract was made the market price of cement continued to 
increase, as the evidence strongly tends te show, then under 

the familiar rule which limits recovery to the difference between 
the contract price and the fsir market value of the goods at the 
time and place of delivery, plaintiff suffered no real damage. 

What may have properly influenced the jury on the subject 
of dameges was the contracts plaintiff had made with certain cement 
manufacturers for the cement st certain prices, which were received 
in evidence over defendant's objection. These contracts contained 
@ proviso - apparently in restraint of trade « that *use of the 
cement in any other work than that specified, or disposition of it 
for any other purpose or resale of it te other than E. Ge Goelitaz 
Company, shall give the company the option to terminate this con- 
tract and refuse to deliver any more cement under it.*® These cone 
tracts were not binding on defendant, who was not a party thereto, 
and had ne material bearing on the issues except as they might show 
that plaintiff was ready, able and willing to carry out its cone 
tract. They should, however, have been limited to that purpose. 
But they evidently influenced the jury on the question of damages 
for in spite of proper instructionson the measure of dsemages their 
verdict was based on the difference between what plaintiff was to 
pay for the cement under such contracts, and the centract price to 
defendant. and in determining that plaintiff had suffered damages 
the jury may slse have considered the restriction put upon plaine 
tiff's right in said contracts to sell the cement to any one except 
defendant. 

We think, therefore, that both upon the law and the 
evidence defendant was entitled te as verdict; upon the law because 
it was not obligated te take the cement, end, therefore, was en- 
titled to a directed verdict, a asked for, and upon the evidence 


because the greater weight thereof shows that Dleintiff first 
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breached the contract, and thet it in fect suffered no damages. 
Accordingly the judgment will be reversed with a finde 
ing of fact. 
REVERSED WITH FINDING OF FACT, 


Gridley, P. J., and Morrill, J., coneur. 
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FINDING OF PACT. 


We find thet appellont, H. G. Goelits Company, 
did net refuse to receive or permit the delivery to it of 
cement under the contract declared on until after appellee 
had first refused to deliver the samc, and thet appellee 


suffered no deomages from such refugsale 
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ALBUOT D. WAN, doing business 
as Ase 0. Juan & Gompany, 
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Bh. JUSTICE BARHES DELIVERED THE OPINION OF THE couaT. 


This is a suit for a reali estate broker's commissions. 
The queation in dispute wee whether, as contended by plaintiff, 
the contract for his agency was unconditional, or aa claimed by 
defendant, conditionel, on plaintiff's obtaining the sensent of 
one Carroll, another real estate agent with whom defendant had a 
written contract te give the exclusive agency for the sale of her 
property, to pey him 3 per cent commission and not te aproeint 
another agent witheut his consent. 

Thet she had entered into such a contract with Carroli; 
that afterwards plaintiff had selicited her by letter to List her 
real estate with him if it was for sale and te give the terms of 
sale on an enclosed postal card; that getting no reply to his 
letter he culled her up by telephone end made the some request; 
that thereupon she sent him the postal card containing her terme 
ef sale; thet he feund a customer ready, able and willing te comply 
with such terms, and presented to her a written contrect of same 
embodying them; that she refused to sign such contract on the 
ground thet he had mode no errangement with seid Carroll, sre sil 
undisputed facts. 

In support of her affidavit of merits defendant testified 
that as a part of her conversxtion over the telephone she informed 
plaintiff of her agreement with Carroll and told him thet if she 
listed her property with him he met leok te Carroll for the 
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commission; that plaintiff replied that such an arrangement was 
agrecable, and that it was only with thet understanding she 
mailed the postal card. Plaintiff denied that any suck condition 
was imposed. 

The contract between them rested in the correct version 
of such telephone conversation of which they alone had direct 
knowledge. Each was apparently equally eredibie and unimpeached, 
and if in such a state of the case we apply as 2 test of the pre-e 
ponderance of the evidence the ressenableness of either version, 
it would seem to favor defendant. The fact that she had such a 
contract with Carroll made it reesonable that she would wish te 
comply with it and thus save possible liability for double commise 
sions, and her admitted insistence upon having Carroll's consent 
when plaintiff asked her to sign the contract of sale was entirely 
consistent with her having previonsly imposed such a conditian te 
plaintiff's agency. 

But there being no fsets ar circumstances to corroborate 
Plaintiff's version there was no preponderance of evidence under 
such a state of the case to sustain a verdict in his favor. 

It was eaid in Broughten v. Smart, 59 iLi., 440: 

“A party, holding the affirmative of a proposition, 

is required to maintain it by a preponderance of evidence, 
which can never be the case when one of two parties, both 
equally credible, makes an ausertion whieh is denied by 
the other." 

This doctrine has been adhered to in many later decisions 
and is usuelly applicd when, as in the case at bar, there is nothing 
in the facts and circumstances of the case to carreborate plaine 
tiff's assertion. But where, ns here, the circumstances lend greater 
reasonableness if not credence to defendant's assertion then it is 
Clesrly our duty to reverse the judgment as manifestly against the 
weight of the evidence. Accordingly the judgment will he reversed 
with a finding of fact. 

REVERSED WITH FINDING OF FACT. 
Gridley, FP. J., and Morrill, J., concur, 
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FINDING GF Fact. 


ve find that appeliant, Margaret %. Tayler, listed 
the real estate in question with appellees, Albert ©. “wan, 
only upon condition that appellee shovld first precwre the 
coneent of one Williem H. Carrell te his agency and serrange 
with him for ony commission, ani thet appelise failed to 
comply with such condition. 
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MR. JUSTICE MORRILL DELIVERED THE OPINION OF THE COURT. 


By writ of error, which has been made a supe rsedeas, 
Plaintiff in errer seeks u reversal of the decree of the 
Superior Court in a habeas corpus proceeding to determine the 
custody of one John Gilmore, also called Norman Verne Kedmond, 
a child now about four years of age, a son of Lorette Carey, 
one of the respondents and the plaintiff in error. 

The csse was heard in the Superior Court upon the 
petition, enswer and evidence. The petition alleges in sube 
stance that the defendants in error, who were the petitioners 
in the court below, took into their home the child mentioned 
at the request of the plaintiff in error, who wss the mother 
of the child, and one Alma Pedersen; that the child had been 
in their custody from November 2f, 1917, to December 3, LOL; 
that on the last mentioned date he wes taken from their home 
and unlawfully restrained of his liberty by the respondents 
and that the petitioners are financially and otherwise well 
able to care for the child. The answer alleged thst the child 
was not unlawfully restrained of its liberty and was in the 
custody of his mother; that while she had consented to giving 
the custody of the child te the petitioners, her consent was 
obtained and based upon the belief and specific assursnce of 


the petitioners that they would immediately adopt the child; 
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that petitioners had failed to do so, althwgh the child had 
been in their custody for a period of twe years. The deeree 
of the Superior Court found that the child had been illegally 
detained and restrained under the custody of the respondents 
aud that petitioners were entitled to the custody of the child. 
The questions involved in this case have all been passed upon 
by this court in recent cases. 

It was held in People ex pag on 209 Ill. 
Appe 524, as follows: 

"In cases of this sort it is the rule that 

the principal consideration moving the court is 
the welfare of the child, and where opposing 
Claimants are emally Tit and responsible, courts 
will favor the claims of those who stand in re- 
lationship to the child.” 

In the case at bar there is but little evidence as 
to the financial responsibility of either of the parties to the 
suit. The trial court excluded all evidence upon this subject, 
which we regard as @ very meterial point in the determination 
of the case. So far as the record discloses, it may at least 
be said that the responsibility of the petitioners is not shown 
to be any greater than that of the mother. 

As held in People v. Bryson, 205 Dll. Appe 305, the 
mother of a child is its natural guardian and custodian and her 
right will not be infringed or curtailed unless there is somee~ 
thing in her life and conduct which makes her an undesirable 
character to be entrusted with its care and education. The 
court said on a former appeal, 198 Lil. App. 171; "The law 
jealously upholds and protects that right (the mother's right 
to the oustedy of her own child), unless it hes been forfeited 
by absolute relinquishment or some course of conduct or con- 
ditions that render its assertion incompatible with parental 
Claim and the child's best interest,” citing anthorities, 
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Unless it appears that the mother is unfit te have 
the care end custody of her child, or that she is financially 
unable to properly care for the child, or that her environment 
is such as to be detrimental to either the morals or heslth of 
the child, she is entitled to the custody of the child. [ft does 
not appear from the record in this case that any of these con- 
ditions can be alleged. Aside from the lapse from virtue which 
resulted in the birth of the child, the record discloses nothing 
which can be viewed as affecting adversely the morality of the 
plaintiff in error. The child has been in her custody since 
December 2, 1919. it may, perhaps, be inferred that the ecriginal 
petitioners are not at the present time so anxious as formerly 
to contest the mother's claim. This might be inferred from the 
fact thet no brief or argument hos been filed in opposition te 
the claims of the plaintiff in error. 

It might be urged that the plaintiff in error has fore 
feited her right to the custody of the child by her abandonment 
of him. It is true thst she once signed & consent to the adaption 
of the child by petitioners. This consent was net seted upon by 
them. Had they prosecuted adoption proceedings to a finality, #s 
they might have done, under the consent, the mother would have 
been foreciosed frem asserting any right to the custoedy of the 
child, but until this censent was acted upon and the conditione 
of the parties thereby changed, the law gives the mother the 
right te change her mind. 

The decree of the Superior Court is reversed and the 
cause remanded with directions to discharge the respondents and 
to award the custody of the child to the pleintiff in error. 

REVERSED AND REMANDED. 


Gridley, P. J., and Barnes, Je, concur. 
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BR. JUSTICS BORRILL DELIVERED THR OPIN iON OF THe COURT. 

Thie is en appeal from a judament of the Municipal 
Court of Chicesn in an action of forcible datniner finding 
appellont cullty of unlavfully withholding fren appellee 
possession ef the premises described in the complaint. 

fhe action is statutory and can be mainteined only 
upon the conditions specified in the statute and pursuant te 
its requirements. Fitzgerald v. ouinn, 165 111. 384. ‘The 
record in this case fails to show thst the suit is based upon 
any °f the grounds specified in the statute. 

Fercible entry and detainer being @ possessory 
action, it ig essential for the plaintiff to prove that the 
defendant is in possession of the premises in questian. 
Preston v. Davis, 112 111. App. 636. This wes net done in 
the case at bar. 

For these reasons the judgement of the Municipal 
Court is reversed. 

REVERSED « 


Gridley, ©. J., and Barnes, J., concur, 
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BR. JUSTICE MORRILL DELIV@RED THE OPINION OF THE COURT. 


Suit was brought against John Spivak, Mamiel Stein, 
David Citron and George Citron, doing business se Spivak, Stein 
& Citron, and each of them, to recover damages for personal 
injuries suffered by plaintiff threugh the alleged negligence 
of defendants. the declaration alleges in substance that on 
January 25, 1911, the defendants and each of them operated, 
controlled and owned a certain barn near the rear of 4732 and 
4734 Indiana avenue, in the City of Chicago, which the defendants 
allowed the father of plaintiff to use for the purpose of housing 
& wagon and horses belonging to plaintiff's father, and that the 
plaintiff was injured by the falling of a certain door, which had 
been improperly hung and fastened, and by reason thereof plain- 
tiff sustained sundry serious injuries. 

A ples of the general issue was filed and four special 
pleas, three of which alleged in substance that the defendants 
aid not own, operate or control the barn in question and had not 
leased the same to the father of plaintiff or permitted him to 
use the barn; that they did net operate, contrel and own the 
barn in question while doing business as Spivak, Stein & Citron, 
and the fourth special plea set up the statute of limitations. 

Ho replications or other pleadings were filed. 


The case proceeded to trial and before all the testimony 
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of the plaintiff had been concluded it eppeared that the barn in 
question was operated by a corporation mown as Spivak, Stein & 
Citron on the date mentioned in the declaration. Thereupon plain- 
tiff, by his counsel, moved to amend thé declaration and all his 
Pleadings by striking out the names John Spivak, Mamuiei Stein, 
David Citron and George Citron wherever they appeared and to make 
the name of the defendant read, "Spivak, Stein & Citron, a cor- 
poration.” This motion was denied by the court, and in connection 
with his ruling the trial judge stated thet he denied the motion 
upon the ground thut he had no right or jurisdiction te permit 
such an amendment after the statute of limitations had run, suit 
having been brought agsinset the coepartnership end not against the 
corporation, The court thereupon instructed the jury to find 
defendants not guilty, and a verdict being returned in conformity 
with seid instruction, judgment was entered upon the verdict, from 
which the plaintiff appeals. 

The only ground urged by the appellant for a reversal 
of the judgment seems to be based upon the propesition that where 
& party is sued by a wrong name but served, he must take advantage 
by plea in absetement, and that the court erred in denying the 
motion of plaintiff to substitute the corporation as a defendant, 
and in instructing the jury to find for the defendants. 

We cannot agree with this contention. The corporation 
in question is a separate and distinct entity and cannot be 
preught into the suit merely by the substitution of ite name in 
Place of the names of the original defendants. It is a new party 
to the ection and can be brought into court solely by summons, 
which would be the commencement of a new suit se far as the new 
party is concerned. Wnited States Insurance Company v. ludwig, 
108 Ill. 519. in other words, this was not a case of misnomer, 


but an effort to bring into court a new defendant. The right 
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berty was not brought into court by the original summons. As 
in the case of Proctor v. Hells Erothers Company of New York, 
1681 Ill. App. 468, it is urged that the corporation was really 
a party to the section because it was the party that plaintiff? 
intended to sue, and the court then seid: "If such a matter 
were determined by intent alone, withmt reference to any 

other cireumsatances or facts, the bar of the statute might 
always be easily avoided whenever the wreng defendant is sued, 
no matter whet the lapse of time.*® It is dembtless trus that 
appellant intended to sue the actual owner of the barn, bat 

the fact remains thet he did not do se and served snother party. 
The parties served with process, by their special pleas, cave 
notice to plaintiff that he had eued the wrong party. As 
statec by the court in Broctor v. selis Brothers Company, supra: 








"Gne of the express purpeses of enforcing the 
rule in this state requiring a plea or notice that 
ene is ‘not the ewner or in pessession or operation 
of the property or instrumentalities which have 
caused the injury,’ is that it may give the plaine- 
tiff ‘an opportunity of making investigation, and if 
he ascertains that he hue sued the wrong party he 
may before the etetute of limitations becomes a 
defense, bring his suit against the party that is, 
in fact, liable.’ (citing authority) But plaintiff 
persisted in trying the issue instead ef prefiting 
by the netiece, and when he discovercd his mistake the 
period of the statute had run.” 


We are of the opinion that the ruling of the trial 
court was cerrect in denving the motion for leave to amend the 
decisration and in inatructing the jury te return «a verdict for 
defendants. He other ground for a reversal being brought te the 
attention of the court, the judgment of the Guperior Court is 
affirmed. 

APY IFMED. 


Gridley, #. Je, and Barnes, J., concur. 
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BR. JUSTICE MORRILL DELIVERED THE OPINION OF THE count. 


The plaintiff's atatement of claim alleged in substance 
that he was employed by the defendant as foreman in its raincost 
shop during the years 1916, 1917 and a part of 1918; thet at the 
beginning of each of the years 1916 and 1917 it was agreed between 
the parties that plaintiff ahowld receive from defendant a sum of 
money equal to five per cent of defendant's prefite from the esle 
of raincoats during each of said years, in eddition io his agreed 
salery, and that at the beginning of 1918 it was agreed that 
Plaintiff should receive the sum of 8500 instead of the five per 
‘eent stipulated for the previous yeors, and in the event he should 
leave the employ of the defendant before the end of the yeor he 
should receive his pro rata share. It was alse alleged that 
five per cent of the profits during the year 1916 wee 8500 and 
during the year 1917 was $700; that he received on scceunt theree 
of $742.82, leaving a balance due for the two years of $457.18; 
that plaintiff left the employ of defendant on Mareh “J, 1915, 
and thet there wie then due him for his pro rate share of prefite 
for that year the sum of $115. 

The defendant's affidevii of merits denied these agree- 
ments and denied that the amount of the alleged bomuses for the 
years 1916 and 1917 were $500 and 8700 respectively, and denied 
the making of the agreement for the year 1916 and alleged that 
the amounts paid by plaintiff specified in the statement af olct~ 
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were purely voluntary payments and were without consideration, 
which sums amounted in the aggregate to $792.82 instead of 
$742.82, ae alleged in the statement of claim. 

Plaintiff's claim was supported by his own testimony, 
which was corroborated to some extent by a statement of sccount, 
which he testified was delivered to him by defendant prior te 
his leaving the defendant's employ. This statement showed plain- 
tiff €redited with a bonus for the year 1916 of #506 and for the 
year 1917 of $700, and showed sundry charges against him for the 
two years in question amounting to $792.82, of which $400 was in 
cash end leaving a balance due of °4607.18. The bonks of the 
company were also received in evidence, showing that five per 
cent of the profits of its raincoat profits for 1916 amounted te 
$553.92 and for the yeur 1917 amounted te $493.41, making in the 
aggregate $1047.33, and that plaintiff hed drawn in merchandise 
and eash for those two years $792.82, leaving a balance due 
plaintiff on the basis of the books kept by the defendant of 
9254.51. 

The jury brought in a verdict in favor of the plaintiff 
and assessed the plaintiff's deamages at the sum of $407.18, which 
seems to have been based upon the statement shove mentioned given 
by the defendant to the plaintiff in Merch, 1918. ‘Subsequently, 
upon the hearing of the motion for a new trial, plaintiff remitted 
the sum of $152.57, which left the emont of the verdict et 
$254.51, thereby indicating that plaintiff preferred te rely upon 
the amount shown by the bocke of the company rather than upon the 
statement which he testified had been furnished by defendant in 
March, 1918. Judgment wus entered upon the verdict for the sum 
ef $254.51 and coste, from which an appesl was taken. 

The only ground for a reversal which is brought to our 


attention by the brief of appellant is based upen the theory that 
the agreements were not made in the years 1916 and 1917. as 
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Claimed by plaintiff, and that the items constituting the amount 
of $792.82 were purely voluntsery gifts by the defendant to the 
plaintiff and without considerstion. 

We consider thet all payments made to pleintiff were 
in the nature of salary or wages in consideration of services 
rendered and to be rendered bv the plaintiff. The verdict of 
the jury upon all controverted questions of fact involved in 
the case was conclusive. The jury are the sole judges of the 
credibility of the witnesses and the weight to be given to 
their testimony. This proposition requires no citation of 
authorities in support of it. Im our opinion the judgment was 
fully sustained by the evidence , 

The judgment of the Municipal Court is affirmed. 

AFFIRMED o 


Gridley, FP. J., and Bernes, Je, concur. 
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Appellees. 
Whe JUSTICE MORRILL DELIVERED TRE OPINION OF THE CURT. 


Judgment was rendered in favor of Zdward £. Naugle 
and against Charles H. Aldrich on July 28, 1919, for 628.81 
and costs, and execution issued. Demand being made upen 
Aldrich under the execution, he filed a@ schedule of his 
personal property in order to claim his exemptions and the 
writ was thereupon returned “no part satisfied." The Fart 
Dearborn National Bank was summoned as garnishee and in its 
answer, filed on sugust 28, 1919, stated that Aldrich had on 
deposit at the time of the serving of the writ 6763; that it 
was informed that $555 of that amount was a trust fund which 
had been collected by Aldrich for Minnie H. Naugle. Leave 
was granted to the latter to interplesad, and on september 3, 
1919, she filed her petition claiming that on July 12th and 
28th Aldrich collected the respective sums of @280 and °275, 
the first being interest on Liberty bonds ond the other interest 
on certain mortgages, all being the property of an estate of 
which she is guardian. These sums on the dates mentioned were 
deposited by Aldrich in his personal bank account, and immediately 
thereafter he drew checks on the seme payeble to the intervenor 
for the respective sums. These checks were received by Mrs. Naugle 


on July 14 and July 3°, 1919, respectively, and were presented to 
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the bank for payment on ‘uguet 30, 1916, whereupon payment was 
refused because of the gernishment proceedings. The petitioner 
claimed te be entitled to the sums represented by seid checks as 
against ali other persons. The court found the issues in favor 
of the intervening claimant for the sum of #555, and rendered 
judgment on the finding, from which Edwsrd ". Heugie, the plaine 
tiff in the original procecding, appeals. 

it is contended by the appellant that he is entitled 
to the funds under the garnishment proceeding by reason of the 
faet that the relations between Yrs. Naugle and Aldrich were those 
of debtor and creditor; that no trust was created; thet even if 
there was a trust, the fund had been converted into other property 
and could not be identified, the money heving been mixed and con- 
founded with other money in the account of Aldrich and by the bank 
in a general maze of property of the same description. 

It is alse contended by appellant thet the intervening 
claiment gained no righta as against him by reason of the check, 
because checks do not operete as an assignment of any part of 
the funds te the credit of the drawer under the previsions of 
Sec. 188 of the Negetiable Instruments Act. 

It is for the court to determine whether the plisintiff 
or the intervening claimant is entitled to the sum of $555. The 
questions raised by appeliant's brief do not seem pertinent to 
the decision. The previsions of the Necotiable Instruments Act 
are correctly stated by appellant, and it is now the settled law 
of this state that a check does not of itself operate ss am 
assignment of eny part of the funds in bank to the credit of the 
drawer. These provisions, however, relate solely to the obligation 
of the benker to the depositor and sare not material toe the cetere 


mination of the present controversy. It hes been held by this 
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court that courte of law will protect an equitable interest in 
a garnishment proceeding as agsinest the rights of e« erediter. 


inderrieden (a. ve Kank of Newberg, 176 Tl. App. 304. 





it is also stated by this court in Supreme Sitting 
Order of the Iron Hall v. Grigsby, 78 Ill. App. 305, as foliews: 
"It is a well established doctrine in garnishment procesdings 
that the garnisheeing creditor will have no greater right to 
recover of the party garnisheed than the debter in whese name 
the suit is cenducted," citing autherities. This dectrine has 
been repeatediy sustained by the courte of thie state and is 
directly applicable to the case 2t bar. In other words, the 
garnisheeing crediter could have no better ciaim against the 
intervening claimant than that of Chardes H. Aldrich, the eriginal 
devter. This question was directly vassed upon by this court in 
the case of Byers v. Iilinois firust & Savings Bank, 146 Tlie App. 
594, in which the garnisheeing creditor sought te setain judgment 
egainat the tank om a claim egainst a wife whe had funds belong- 
ing to her husband on deposit in her mame. The court snids 
"A garnishee proceeding, slthough brought on the 
law wide of the court, is a siatutery one, and in its 
nature equiteble. fules of an equitable nature obtain 
in arriving at @ conélusgien upon which the decision 
rests. It is quite apparent that *risht, whe sues out 
the writ of garnishment in virtue of his judgment 
ageinet the widow Creak, now the wife of dames ©. Hyer, 
Can have no greater title to the money sought to he 
goernisheed than would Yright's judgment debtor.” 
The applicetion of the provision of the Negotiable 


Inetruments Act, upon which appellant relies, was considered in 


the case of Farrington v. Fleming Commission Co., AP dee Xe Aes 
N. Se 742, in which it was elaimed that the helder ef a check 


had no equitable right in the deposit on which the check was 
drawn, the contention being based upon See. 188 of the Negotiable 
Instruments Act. The court points out thet under this provisien 


the depositor becomes the ereditor of the bank for the principal 
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sum, and that if a check operated as an essignment of the fund, 
the effect would be that a right of action for the same money 
4n the hands of the bank might accrue to two persons upon one 
promise at the seme time under the law as it existed in some 
jurisdictions prior to the Negotiabie Instruments Act. The 
court seid, “This plaintiff is not claiming under the negotiable 
instrument act. The effect of service upon the garnishee is to 
impound the funds in the hands ef the garnishee. The bank holding 
the deposit is not directly interested in this Litigstion. Its 
duty as garnishee is to pey the money to the party having the 
better right to it, ss determined by the court." The covrt then 
holds thet the owner of the check has a better right te the 
deposit than the carnisheeing company, because the latter covlid 
ebtain no better right to the funde than that of the original 
debtor. In ether words, the equitable right of the holder of the 
check as against the garnisheeing creditor is recognized. 

ve are of the opinion that under the faets set forth 
in the record, the rights of the intervening clsimant are entitled 
to the protection of the court as against the claim of the creditor. 

it is slse urged, in aupport of the judgment of the 
Municipal Cmrt, that the latter court did not acquire juris- 
diction by reason of the fact that the execution in the original 
proceeding was not offered in evidence. This seems to be cuse 
tained by ademate authority. it was held in Lasalle Gnera House 


Company v. The Lavelle Amusement Company, 289 Ili. 195, as foellewss 


"The execution issued and its return are not part 
of the common law record in the original preceeding, 
but they, together with the affidavit for the summons 
ageinet the gsrnishee, are the means of acyuiring 
jurisdiction in the garnishee preceedings, and sre 
therefore a part of the recerd, whieh must he shown 
te sustain a judgment against the gernishee. Whe 
absence of them from the record is fatal to the 


judgment." 
For the reasons above indicated, the judgment of the 


Municipal Court is affirmed. 
Gridley, FP. J., and Barnes, Jo, concur AFFIRKED. 
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IN THE HATTER OF VHS ESTATE } 
OF WILLIAM J. KELLEY, Jx., 
deceased, © 
\ appellee, APPEAL FROM 
% f CIRCUIT coUAT, 
T5e 5 
\ f COOK COURTY. 
WILLIAM J. KELLEY, / 5) | 9TrA BAR 
% é Appellant. ea y fg AH oihe ie fF € 
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BR. JUGTICS MORRILL USLIVORED THE GPINICN OF THE COURT. 


December 4, 1915, appellant filed hie claim in 
the Probate Court of Cook County agsinet the estate of 
Williem J. Kelley, Jr., for the sum of $3853.51, which was 
allowed by the Probate Court on Murch 27, 1919. An appeal 
wes taken to the Circuit Court, where the matter was heard 
by the court witherat a jury. The trial in the Cireuit Court 
resulted in a judgment against the claimant, from which an 
appesl has been teken to this court. 

The appellant, who wags the claimant in the court 
below, is the father af the decedent and the administrator 
ef his estate. The claim consists of an item of 92960 leaned 
by the claimant te the decedent in his iifetime and used by 
him in the purchsse of a membership on the Board of Trade of 
Chicago, and an item of 656, slse loaned by the claimant to 
decedent in his lifetime, and used by the Latter in furnishing 
an apartment for himself and his family. Interest at eix ger 
cent on both sums amounting to $303.61 is slse charged. 

It seems te be undisputed that these leans were made 
as above stated; no evidence to the contrary is shown by the 
record. The testimony of the claimant in that respect is amply 


corroborated by other orsl and documentary preof. The only 
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testimony which wes offered against the allowance of the clain 
seems to have been certain alleged decisrations of the claimant 
against his own interest. ne of these declarntions is said te 
have been made on the evening of his son's wedding, at wich 

time the financial condition of the bridegremn war under discuasion, 
and claimant is said to have stated in substance that his son aid 
not owe a dollar to anyone in the world and owned his membership 
in the Board of Trade. The other declersetion, te the seme affect, 
is said te have been made on the evening of the day on which his 
son died. Claimant denics thst he ever made either of the statee 
ments. 

It is urged by sppellant thst these declserations, even 
if made, do not constitute an estoppel and cannot be urged as 
such agoinst the allowance of the clisim. Appellee seems te admit 
that the declarationa in question do net constitute an exstopvel. 
At any rate, he denies that he inveked the "“pretection of an 
estoppel” in the triai court and disclaims any intention of seek- 
ing such protection in thiscoourt. ‘e therefore deem it une 
necessary to discuss the question of the authorities cited with 
reference thereto. 

Appellant also insists that the Circit Ceurt was without 
jurisdiction to hear the case owing to certain informalities and 
irregularities alleged to have occurred in taking the appeal from 
the Probate Court. He objection to its jurisdiction seems to here 
been made in the Cirenit Court. The parties jeined in trying the 
case in the Circuit Court. This was done with the express or tacit 
agreement that the Cirmuit Court had jurisdiction ef the subject- 
matter and the parties. We are of the opinion that it is new too 
date to object to the jurisdiction of the court. The Supreme 
Court of this state in Grier v. Cable, 159 111. 32, which was a 


ease similar to the case at bar, seid: 
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“thie consent cannet give jurisdiction of 
a subject-matter to a court not vested by law 
with such jurizdiction, yet, where the purties 
appear before a court of competent jurisdiction 
and submit to it their controversies for adjudi- 
cation, the court acquires full power to try the 
ease und render judgment, wholly independently 
of the character ef the original process by 
which the case is nominally brought within its 
jurisdiction.” 
the only question to be determined by tie court is, 
whether or not decedent's estate is ectually indebted io the 
amount claimed. As ulready remerked, we find ne evidence in the 
record to the contrery. “e de not consider thet the declarations 
and admissions of the claimant, even if wade, os alleged, were 
conclusive ageinat the claimant. If made, they were merely varts 
ef general conversations and were not intended to, end, «s a 
matter of fact, did net, affect the legal rights of anyone who 


heard them. As wae said by the Gupreme Court in Halloran ve 





Halloran, 157 I1l. 112: 
"While an acknowledgment or confession by a 
party against his interest may always be given in 
evidence against him, it may or may not be con«~ 
Clusive. if the opposite party relying upon the 
admission and scting upon it hes altered his 
position, the party making the admission will not 
be permitted afterward to retract it.* 
ve are of the opinion thet the decision ef the Probate 
Court in allowing the claim was correct. The judgment of the 
Circuit Court is reversed and judgment entered here in favor of 
the claimant, William J. Kelley, and ageinst the eatate for the 
amount of the claim, $3853.61, with interest ot five per sent 
here and below, 
per year from March 27, i919, the date of its allowance and coats/ 
payable in due course of administration. 


JUDGMERT REVSRSHD AND JUDGMENT HERE. 


Gridley, ». J., and Burnes, Je, coneur. 
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C. H. KSLLEY, 






Plaintiff in #1 

/ ERROR TO 

MUNICIPAL GOURT 
OF CHICAGO. 


‘ defender Error. > ee 83 3 
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BR. m0: SYEICE BORRILL DELIVERRD THE OPINIGN OF THE COURT. 
= aa Sa == 
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Action was brought in the Bunicipal Court te recover 
demeges for the breach of an express werranty in a contract of 
saie of two engines. The parties will be designated herein 
respectively es plaintiff and defendante 

Plaintiff's amended statement of claim avers that 
on September 28, 19}6, he ordered from the defendant, doing 
business at Freeport, Illinois, two Ne. 150 horsepower throttled 
governor kerosene engines for the sum of £721.80 each, amounting 
in the aggregate to $1445.60; that the order was accepted and 
on December 16, 1916, defendent shipped te plaintiff two enrines 
purporting to be of the character described, which were received 
by plaintiff and installed by him at Hinedale, Montana, in a 
proper and «orkmnanlike manner, in accordance with a contract 
which he had at that time (with Valley County, Hentana) to fure 
nish such engines, of which contract and obligstion the defendants 
knew at the time of making the contract of sale; that the said 
engines were guaranteed to be well made, of good material, and 
with proper management to develop their rated horsepower, and 
allegwe that these cusrantees were not fulfilled; that the engines 
were not well made, of good material, and although properly 
managed did not develop the rated horsepower; that plaintiff — 


notified defendant that the engines were unsatisfactory and there- 
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efter defendant undertook and endesyored to correct the faults 
in the engines but did net succeed in so doing; that thereafter 
Plaintiff notified defendant that the party with whom plaintiff 
had said contract (referring to his contract with Valley County, 
Yontane), refused to accept the engines, and the plaintiff, in 
order to carry out said contract, was obliged te substitute new 
engines, which he had purchased and instelled. An itemized 
statement of plaintiff's demages, amounting to 86326,9C, was in- 
cluded in the statement of claim. 

The original order was attached to the statement of 
claim, from which it eppeare that twe engines of the type deseribed 
were ordered on September 28, 1914, by plaintiff of the defendant, 
for the price above indicated, subject te conditions of the agree 
ment end warranty printed on the beck of the order. By the con- 
ditions printed on the back of the erder it was agreed that the 
title to the goods shipped under the erder showld remain in the 
defendant and the goods be held ot all times subject to its order 
until fully paid for in money; that the purchaser agreed to seocept 
the goods on arrival, pay freight charges thereon and lesk ta the 
transportation compony for all losses occasioned by damages to or 
failure to deliver the goods shipped and that in the event of the 
purchaser's failure to comply with the conditions the purchase 
price shall become due immediately, and other provisiena not ine 
volved herein. ‘The warranty printed on the back of the order 
was as follows: 

*"Stever Gas or Gasoline Engines are guaranteed 

to be well made, of good materials and with oroper 
management will develop their rated horsepower. 

Stover engines are werranted for one year from date 

of purchase and any pert which within that time proves 
defective will be replaced with a new part, free of 
charge, at our factory, providing part showing defect 
is returned to factory, charges prepaid.* 

befendant's affidavit of merits, filed November 4, 1919, 
alleges in substance that the engines were sold under the contract 
in writing set forth in plaintiff's statement of claim and that 


the engines compiied in every particular with each and all of the 
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terms of the contract; that it is untrue thet seid engines when 
preperly operated would not develop the rated horsepewer, and 
denies that plaintiff has sustained demeges ae cleimed by kim. 
It also alleges that it had no notice of the dawages slaimed by 
plaintiff or of any claim, contreet of resale or the purchase 
of otker machinery, or any knowledge as to any contract made by 
Plaintiff with the City of Hinsdale, Montana, or with any core 
peration or district. 

The evidence in the case shows thet the plaintiff was 
& resident of Montana, doing business for many years as a municipal 
contractor, and thet the defendant was a corporation engaged in 
the business of manufacturing engines at Freeport, Ellinois. Frior 
te the purchase of the engines in question, plaintiff had entered 
inte a contract with the County of Valley, Montana, to install an 
electric light system et Hinsdale, Montana, and had obligated hime 
self to furnish end erect two 25 hersepower engines to opernzte ea 
374 K. V. Ae generator. His attention had been attracted te the 
defendant's engines by catalogue, describing the seme, in whieh the 
statement appeared that “These engines are specially desiened for 
electric lighting purpeses and other power uses.* 

september 28, 1915, plaintiff went to FPreepert and 
interviewed Mr. ©. H. Hildebrand, the ssles manager of the defende 
ant, upon the subject of purchasing engines. In the course of 
the interview plaintiff expiained the nature ef his business and 
his contract for the construction of an electric light plant and 
his obligation to furnish two 25 horsepower engines for operating 
a generater in connection therewith, and sought the sdvice of the 
manuf scturer as to the kind of engine which should be purchased, 
and upon the recommendation of Mr. Hildebrand, placed the crder 
above mentioned. ‘the emgines were shipped to Montana December 16, 
1916, and received in Jamaary, 1917. Plaintiff paid the purchase 
price and the expenses of shipment in strict accordance with the 
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terms of the purchase. Bach engine had a plate upon it showing 
the manufacturer's name, the horsepower capacity specified as 25 
and the speed specified as 225 revoluations per minute. ‘The 
engines were installed and placed in operation in the month of 
Merch, 1917, and operated as directed, but after a few days the 
service was found unsaiisfactory and the committee in charge of 
the improvemont complained to plaintiff that the lights were dim 
and the engines did not have power to pull the load. 

Plaintiff therevpon sent a telegrem te defendant on 
Mareh 22, 1917, te the effect that the engines were not working 
properly and requesting that an expert be sent of plaintiff's 
expense. This request was complied with and ome Albert F. Miller 
was sent by defendant to inspect the ongines and remedy the 
difficulties, if sny. Miller arrived in Hinsdele on March 24, 
1917. It appears from the record that he was a man of extensive 
experience, both in the factory and in the practical operation of 
engines; that he had made many installations for the defendant 
and inspected their engines, and that for more than four years 
his experience in testing the horsepower of engines had been 
active. Upon Miller's arrival at Hinsdale, Montana, he inspected 
the engines and worked with them, but was unable to increase their 
power. He made no complaint as te the condition in whieh he found 
the engines or the menner of installation. He worked upon the 
engines for several days and finally decided to make a breke test 
for the purpose of showing the plaintiff that the engines were 
developing their rated horsepower. Thie test was made on Mareh Sl, 
1917. The improvement district sent Mugh J. Hughes, an experienced 
engineer, in cherge of the electric light plant at Glasgow, Mentana, 
to represent it at the tent. The method employed is known as the 
Prony brake test, which appeers from the recerd te be a standard 


and generally recognized method for determining the horsepower of 
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an engine and was the method used in testing the engines by the 
defendant in its factory st Freeport. It is unnecessary to 
describe in detail the apparatus employed for making the test 
or the formule used in computing the horsepower, but it is 
surficient to say that the test was agreed vpen by Viller and 
Hughes and carried out under their direction, the original pure 
pose en the part af Hiller being to determine whether or net the 
engines would develop 25 horsepower. “ight tests vere made on 
Mareh 31, 1917, under the direction of Hiller, who selscted the 
better of the two encines fer the purpese of the test. Those 
present and participating in the tests were Milisr, the expert 
sent by the defendant, Hughes, the expert representing the 
committee having the improvement in charge, Haugen, the city 
engineer, and Ratchford, the engineer whe installed the engines 
in the plant for plaintiff. The tests seem te have been ex- 
haustive and fairly conducted. Several hours were consumed in 
making them. In these tests it was found thet the engines 
developed a horsepower capacity ranging frem 18.7 to 25.6, as 
atated by Hughes, and frem 17.91 to 23.4, as stated by Niiler. 
The number of revolutions per minute were from 180 to 212, 

put in each instance below the rated specd af 225 revolusations 
per mimte. After the tests had been completed Killer sent a 
telegram to defendant concerning the engines and received a 
Peply on April 2, 1917, directing him to return to Freeport. 
Upon his arrival there he reported to defendant, turning over toe 
it seversl pages of memoranda as to the result of the tests. 

The committee in charge of the improvement refused te 
accept the engines frem the plaintiff, of whieh fect the plaine 
tiff notified defendant. In reply, the defendant insisted that 
the committee would find the engines suitable for their tisineas, 


asserting that these engines in e« test at the factory in Freeport 
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developed 25 horsepower, but never asserted that the engines 

had developed that ecapscity at Hinecnle, Montane. The plaine 

tiff thereafter purchased twa 25 horseoower enrines from Pnirbanks 
Moree & Company for $2750, and installed them in August, L?17. 

The Stover engines were removed and sold by plaintiff , after 
giving notice to the defendant of his intention to ee dispese of 
them. 

The written contract of purchase and sale sbove specified 
is the only contract between the portieea and the liabilities and 
rights of the parties must be determined and enntrellied by the 
construction of the contract, which ia a question of law for the 
court. it is not disputed that the engines were ordered, shipped, 
received and paid for by the plaintiff as abave stated. The result 
of the tests of the engines at Hinsdale, Montene, is not disputed. 
It is contended by plaintiff that the warrenty was by ites terms a 
continuing warranty for ome yeur end that it applied te the engines 
at the place where they were to be used. Jefendant contends that 
the engines purchsesed were of an established and well known tye 
and were bought as such; that os & result there wes no implied 
warranty that they were resronebly suited for the purpose fer which 
they were purchased by plaintiff. it is = sufficient answer to 
defendant's contention to eay thet the suit is not brought upon an 
implied warranty. While there mey have been sufficient ground for 
asserting thai there wee an implied warranty, under Clause I, 
Seetion 15 of the Uniform Sales Act, yet thet possible phase of the 
ease is not under discussion. The plaintiff brought hie suit for 
the vielation of an express warranty, which is defined by section 


12 of the Uniform Sales Act as follows: 
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“any affirmation of fact or any promise by the 

seller relating tn the geeds is an express warrenty, 

if the natural tendency of such sffirmation er promise 
is to induce the buyer to purchase the gooda and if the 
buyer purchases the goods relying thereon. Ho 
affirmation of the value of the eeods nor any statement 
purporting to be a statement of the seller's opinion 
only shall be construed as warranty." 

The warrenty printed on the reverse cide of the contract 
involved complies with the forezoing definition and is an express 
contiming warrantye 

The defendant further contends that the engines in question 
were sold under a written contrect to be delivered f.ceb. at Freee 
port, illinois, and that the werranty applied at that date and place. 
In other words, the qestion to be determined se outlined by the 
contention of the parties, is whether ar not the werranty set 
forth in the sriginal contrast relates to the goods ot the time 
of their shipment fron Freeport, Lllinoia, or was intended ta 
appiy to the engines when installed and use4& at Hinsdale, Montana. 
It is admitted by beth parties that the construction of the con- 
tract is a matter to be determined by the court and that the ine 
tent of the parties munt be gathered from the terme of the written 
contract and the circumstances connected with the making the reofe 

The terms of the warranty have sirendy been set forth 
and need not be repested. The engines were warranted for a term 
of ene year from the date of purchase ~ among other things to 
develop their rated capacity, which is sdmitted ta be 85 horse 
power. ‘Ye understand by this that for the period of one year from 
the date of the purchase the engines, under proper management 
and with proper installation, would develop this capacity. If at 
ang time during that period they feiled to develop this capacity, 
then there weubd be a breach of the warranty. The tests taken at 
Hinsdale, Montans, under the direction of an expert engineer 


selected by defendant and sent there for the purpose of inspecting 
the engines indicate that within « few days after their installae 
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tion they did not develop the rated horsepower or apeet. No 
question was raised by defendant as te the management of the 
engines or as to their method of installation or the use to 
which they were put. It is unressonable to suppese thet the 
terms of this warrenty were fulfilied by a test at the factory 
of the maker in Freeport, Iliineis, befere shipment of the 
machines. If the warranty meant nothing further, then it was 
without value. 

The court held as 2 matter of law thst where machinery 
is sold for immediate delivery with a contimaing warrenty of pere 
formance for one yer, the warranty applies te the place where the 
machinery is to be used, provided that the seller knows at the time 
the contract is made where it is to be used. This proposition is 
correct. There is no question but that the defendant knew at the 
time the contract of sale was made that the engines were to be used 
at Hinsdale, Montana, in an electric Lighting plant. 

Another proposition of law correctly held by the court 
is to the effect that where machinery is sold with a continuing 
warranty of performance for one year, with Knowledge on the part 
of the seller at the time of the execution of the contract of 
gale, that such machinery is to be used by the purchaser in fule- 
fillment of a contract which said purchaser has with a third 
party to supply suchomachinery, performing as warranted for use 
in a certain place, such warranty applies during the period named 
therein for performance at the place where such machinery is te 
be supplied and used. The court algo correctly held that the 
warranty contained in the contract of sale in this case is a 
continuing warranty, and other legal propositions in conformity 
with plaintiff's theory of the case. The court also held as @ 
fact in the case that the warranty of the defendant applied to 


the engine as of the date of theit delivery on the cars at 
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Freeport, Illineis, which finding of fact seems to us to be a 
legal conclusion, wholly incossistent with the previous hold- 
ings. 

Y@ cannot agree with the coneclusien of the trial court 
that the warranty of the defendant was limited only tio the opera« 
tion of the engines as of the date of their delivery on the cars 
at Freeport. We sre unable to understand by ehet preeess of 
reasoning a continuing worranty for a period of one year can be 
fulfilled by a test of the operation of the engines at the 
commencement of the period. Guch a construction of the contract 
leaves the fulfillment of the warranty wholly under the control 
of the selier. then the seller purchases goods to be used at a 
future time and place the warranty survives acceptance and paye 
ment for a reasonable time, which in this esse was Limited to one 
year, for the discovery of defects. The use ef the engine must 


be that made by the purchaser. Ninnesoets Thresher Mfg. Co. Ve 





Hanson, 54 Ne W. G11; White Mfg. Co. ve De la Vergne &. Me. Coo 
84 He. Ye SUPDe 192. 
in a case arising under a contract, wherein the 
defendants guaranteed the perfect working of a heating apparatus 
which they had put into a building for three years from the date 
of the completion of said apparatus, without additional cest to 
the plaintiff, the court said, with reference to the guarenty: 
"As used in the contract, the words sre plain 
and unambiguous, and bind the appellants to do just 
wheat such words imported, teken in their erdinary 
acceptation. * * # We find nothing in ony other part 
of the contract thet modifies the import ef these 
words or that would autherize an attempt to restrain 
or change their meaning or effect.* avis ve sexton, 
35 Ill. App. 409. 
We regard this lenguage as directly applicable te the 
case at bar. The defendant knew the purpese for which the 


engines were to be used, the plece of their proposed use, and 
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recommended the engine in qestion as one thet would fulfill the 
terms of the gueranty. The greet preponderance of the evidence 
in this ense shows that there was a clear breech of werranty on 
the part of defendant and thet the plaintiff wee entitied to ree 
caves whatever dameges were sustained by him on sceount of such 
breseh, which include all pecuniary losses sustained by him 
which were directly and proximately caused by the breach of 
warranty. The evidence is not conclusive upern the aveestion of 
demages and not sufficient to enable us te determine the amount 
thereof, 

The judgment of the Municipal Court is reversed and 


the case remanded. 


REVERSED AND REMANDED. 


Gridley, ©. J., and Barnes, Je, concur. 
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VRAKK PULLANO, Adminigtrator 
ef the estate of Vinge 
Pullano, deceased, | 
\ Defendant in Srror, ERROR TO 
CIRCUIT COURT, 


ve. 


J.T. SARACINO, 
as Central Auto |; 
ry 


i 
age 


COOK COUNTY. 
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ing business 
ervice, 
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MR. JUGTICE MORRILL DELIVERED THE GPINION OF THE COURT. 


The defendant brings error to reverse a judgment of 
the Cirenit Court for $4286 recevered by plaintiff, adminis- 
trator, in an action on the case. 

The first efunt of the declaration alleges in sub- 
stance that on April 14, 1917, an automobile owned by def endant 
and driven by his servant at a speed in excess of ten miles per 
hour ran into and killed the decedent while the latter was 
crossing South Clark street between “est Folk and Yest Harrison 
streets, which is a closely built up section of the City of 
Chicage, and thet decedent was in the exercise of all due care, 
caution and diligence fer his own safety «ot the time. The 
second count makes substantially the same allegetions except 
that it alleges the machine was driven at a speed of fifteen 
miles per hour through a residence portion of the City of 
Chicage. A plea of the genersl issue and a special ples denying 
ownership or control of the automobile were filed. 

At the sugvestion of the court and before any evidence 
waa established, the parties stipulated that “the deceased came 
to his death by reason of an accident occurring in the City of 
Chicago, on the east side of South Clark street, in the vicinity 
ef Polk and Harrison streets, due to 2 collision between the 


man and the automobile being driven by one Wilson then in the 
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employ and doing the business of the defendant in this case, and 
thet as the result of this aceident this death occurred and that 
Frank Pullano is the administrator of the estate and has qualified 
as such; that the next of kin are Joseph C. Pullano, Gemuel ¢. 
Fullano, Ralph ©. Pullano, Mary Pullano and Nose Pullano, together 
with Rose Fulieno, being the widow of the deceased." The defendant 
thereupon withdrew his speciel plea denying ownership or control. 

The effect of this stigulation was te @¢liminate from 
the consideration of the jury 211 questions except those of the 
alleged negligence of the defendant, the contributery negligence, 
if any, of the decedent, and the amount of the damages if anye 

The only negligence charged was thet of driving at an 
excessive speed in violation of the statute in force at the time 
of the sccident. This statute in substance provided thet if the 
rate of speed ef any motor vehicle operated upon any public high- 
way in this state, where the smme paeses throuch the closely built 
up business portions of any incorporsted city, town or village, 
exceeds ten miles an hour, or where the same pesting threucgh the 
residence portion of any incorporated city, town or villages 
exceeds fifteen miles an hour, such rates of speed sheil be prima 


facie evidence that the person operating such motor vehicle is 





running at a rate of speed grester than is reasonable snd proper 
having regard to the traffic and use of the way or so ac t0 ene 
danger the iife or limb or injure the property of any person. 

The court instructed the jury at length as to these 

and other provisions of the motor vehicle law not involved in 
the present case, and also gave the following instructions: 

"he Court instructs the jury thet in an actien 
brought to reeover demages for loss of support in this 
suit, caused by running an eutomobile by mechanical 
power in the public hichwey in the City of Chieago, 


at a greater rate of speed than provided by law the 
Plaintiff is deemed to have made out a prima facie 
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Gane as te the negligence of sefeondant by showing 
the fact thet the pergon hae been killed and that 
the persen running guch autemebile cither by him- 
self or his agent, wes at the time of the injury 
rurming the seme at a speed in exeesss of that 
@liowed by law." 


“The Court instructs the jury that negligence 
is presumed on the part of an owner of an autanobile 
for hire to run his sutomobile, by his employees or 
servants through 4 eity, incorporated town or 
village, at a rate of speed prohibited by lew, and 
if an owner of automobiles, by his employees or 
servants dees se run his eutomobiies for hire ané 
thereby injures, causes the death, or destroys the 
property of a person who is himself in the exercise 
or reasonable care and caution to avoid injury, the 
seid owner will be liable." 

These instructions were erroneous and must necessarily 
have had the effect of prejudicing the jury egaimst the defendant. 
They do not correctly state the law us prescribed in the statute 
above set forth. The vioiation of a stetute is not ordinarily 
negligence per sé, mt only one of the elements to be considered, 
end such violation to be materiai must be shown to have hed a 
cousal connection with the accident. Moyer v. Ynlden “. Shaw 
hiyery Co., 205 Z1ll. Apps. 274. 


The statute does not expressly prohibit driving in 





excess of ten or fifteen miles per hour, se the case may be, but 
makes such driving prima fucie evidence of unressonable speed, 
which is prohibited. It might well be urged that because of the 
time at which the accident occurred and the deserted condition of 
the street, the rate of specd at which the machine wae treveling, 
even in excess of fifteen miles per hour, was net greater then is 
reasonable. As wee said in Berg ve Michell, 1#¢ Tlie App. 515: 
“Im other words, there is a material and marked 

distinction between saying that driving at the rate 

of twelve miles an heur is negligence and saying that 

driving at that rate may or may not be negligence and 

Putting the question to the jury io say whether or not, 

within the burden of proof on the defendant to show 

it is not." 


the brief of eppellee doer net attempt to justify these instructions. 
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The evidence shows thet Just before the accident the 
decedent was on the east side of Clork street and storted secross 
the etreet and thst the automobile was then about fifteen feet 
away. Ne one testifies te having seen the automobile strike the 
decedent. ‘TT! record is wholiy eilent as to whether or noi the 
deceased was exercising due care fer his ewn safety at the time 
of the accident. Gne witness, a chiid of the deceased, says thet 
her father "looked to both sides to ses if anything wae coming." 
If this is true and deceased did net see the automobile in plain 
sight fifteen feet away, it is evident thet the defendant was 


not looking mat only appearing to look. Pater v. Soltes, 218 
Ill. Appe G47o 





It was properly held in Sewell v. ©. Se & St. Le Hye 
See 261 Ill. 308, av follows: 


"The allegation in the declaration that the 
deceased was in the exercise of due care and esution 
for his own safety at the time of the accident wns a 
necessary and material allegation and must be provene 
4a there were no eye-witnesses to the occurrence this 
allegation could not be proven by any direct testimony, 
but it stili devolved upon defendant in errer to establish 
the exercise of ordinsry eare on the part of her intestate 
by the highest proof of whieh the case was capable (citing 
authorities). The jury were not warranted, under the 
rules of law as recognized in this state, in presuming, 
from the mere occurrence of the sccident and in the 
absence of any Jirect testimony se to hew it sccurred, 
that the deceased was in the exercise of ordinary care 
for his own safety." 


The reasoning used in that case has been followed by thie court 
in the recent cuse of Foster v. Chicago Snilways Co., 214 Ill. 
App. 663. In the present case no eye-witness testified to the 
eceurrence and no attempt was made by plaintiff to establish the 
exercise of ordinary care on the part of decedent. It was held 


in substance by this court in the cuse of Vail v. Chicago Surface 





Lines, 214 Ill. App. 661, which was an action on the ease for 
personal injuries resulting from an accident in whieh plaintiff 
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was struck by a atreet esr, at where the evidence indicated 
that if pinintiff failed to see an approaching street car it was 
beceuse he faiied to lonk, and that by the exercise of ordinary 
care plaintiff could have seen the car while he was aporosching 
the treck, the law made it his duty to see it and failure in that 
resnect preciudes 4 recovery. 

In finding the defendant suilty of negligence the jury 
were unquestionably influenced by the erroneous inetruciions 
above mentioned, and in s6 far as the verdict is a finding that 
the decedent wes in the exercise of due care enc eaution for his 
own safety at the time of the accident, it is wheliy unsupverted 
by the evidenee. 

The judgment of the Circuit Court is reversed and the 
case remanded for # new trial. 


REVERSED AND REWANDED. 


Gridley, ©. J., and Barnes, Jo, concur. 
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Suit was brought in the Municipal Court of Chieaga te 
recover damages sustained by plaintiff on scesunt of a collision 
vetween certain automebile trucks cened and operated by him and 
a train on the Chicago, Milwaukee & St. Paul Hailroad, which 
was at that time operated by the Director General of Mailreads. 

The statement of claim alleges that on Cetober 25, 19206, 
the agents of plaintiff were operating twe of his trucks, one of 
which was towing the other, end thai the two trucks were damaged 
by reason of the negligent operation of the train in question at 
the intersection of Jeffereon and North Vater streets in Chicago. 
Defendant denied the negligence and denied thet plaintiff wes in 
the exercise of due care and cavtion for the sefety of his trucks. 

The evidence shows that the railread, coneizting of four 
tracks, crossed Jefferson street ot right angles; that the street 
was paved north and south of the tracks with concrete blocks and 
usual space of two and three-quarters inches left open for the 
purpose of permitting the flange of the car wheel to pass over 
the crossing. The crossing was protected by a flagman, whose duty 
it was to signal when the tracks were clear fer the benefit of 
those desiring to cross. Two sutomeatioc electric eressing bells, 
one on each side of the tracks, were maintained to signal the 
approsch of trains. 
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The accident occurred shortly after six o'clock in 
the evening. The flagman signalled the driver of = waren loeded 
with hay and the drivers of the two auto trucks, Standing south 
of the tracks, to cross. He did not know at the time that the 
second truck eas disebled and being towed. The driver of the 
hay wagon started at once end creased in ssfety. he twe trucks 
followed shortly efter, but before completely creseing the tracks 
the collision with the train took plsee. There is some dispute 
as to the point of impact. 

There is sharp conflict between the testimony of the 
witnesses for the respective parties as te the condition of the 
Year right wheel of the truck which wae being towed. The wite 
nesses for plaintiff assert thet 24 was equipped with eae dolly 
and that the leading truck, which was towing the other, was not 
delayed in its ¢rossing but was under power end moving ail the 
time, while witnesses for defendant say that the rear right wheel 
was off and the axle trailing in the street, so that it became 
fastened in the south rail ef the track, bringing the lesding 
truck to a complete stop. 

the testimony ef the two sets of witnesses was in 
ether respects conflicting. Under such circumstances it isa 
the special province of the jury to decide where the truth lies. 
fhis is » familiar rule and no extensive citation of sutherities 
ia needed to support it. The court said in Piper v. sndricks, 
209 Ill. 565: 

"fhe jury heard theese witnesses testify and it 

was preeminently within their power to determine which 
were the more worthy of belief. The trial judge also 
saw and heard the witnesses and approved eof the verdict 
of the jury. In that state of a record this court wili 
not disturb the verdict unless it is manifextly agninat 
the weight of the evidence." 

The verdict in the case at bar wos not manifestly against the 


weight of the evidence, and for that reason cannot be disturbed. 
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Appellant also urges thet there was reversible error 
on account of the eonduct of defendant's counsel in confusing, 
embarrassing and intimidating one of the witnesses for the plain- 
tiff. The record dees not sustain this contention. The incident 
te which counsel alludes in hie brief was quite unimpertent and 
could not have affected the jury in sny manner. 

Appellant alse complains that a certain statement 
alleged to have been signed by a witness was not offered in 
evidence in conformity with the stotement of defendant's counsel 
that it would be so offered. The record dees net show that 
counsel for the defendant gave any such assurance, Consequently 
there ig no ground for this complaint. 

Another reason fer revereal is urged en account of an 
improper argument said to heave been addressed to the jury by the 
attorney for the defendant. The single parsgragh from the argue- 
ment, which is included in the record, seems to have boon a 
reasonable comment upon the testimeny of one of the witnesses. 

It was so held by the court, who heard the testimony end the 
entire argument. ‘This isolated paragraph, even if held to he 
improper, would not be a sufficient ground for reversal. 

Finding ne reversible error in the recard, the judgment 
of the Municipal Court ia affirmed. 

AVPIREED 


Gridley, F. J., and Barnes, J., concur. 
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kK. GRIFFITHS, 
% Appellant. 


MRe JUSTICH MORRILL DELIVARED THE OPINION OF THE CouRT. 


The plaintiff, who is the appellee here, and the 
lessor in a certain lease hereinafter described, browght an 
action of forcible detuiner against the defendant, whe is the 
appellant here, to recover possession of the premises described 
in the lease. The lease in question was deted January 19, 1916, 
and demised flat mumber 1 on the second fleer of the building 
known as 4500 vest Harrison street to the lessee for a term 
commencing Cctober 1, 1916, and ending September 36, 1921. The 
Premises were io be used selely as a “decter's offices and 
dwelling or offices." The suit is based upen an alleged violation 
vy the lessee of the following covenant contained in the lease, 
to-wit: 

"4, That he (the leesee) will not allow said 

premises to be eccupied in whole or in part by any 

other person and will not sublet the seme nor any 

part thereof nor sesign this lease without in each 

sang the written consent of the party of the first 

part first had, and will net permit any tranefer by 

operation of law of the interest in ssid premises 

acquired through this lease, etc." 
The lease also gives the leasor the right, in ease of default of 
any of the covenants and agreements therein contained te be kept 
by the lessee, to declare the term ended and to reenter the 
demised premises or any part thereof with or without process of | 


law. 
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It is edmitted by both parties thet the demised 
premises consist of cight rooms, the four front reoms ef ehich 
were used by eppeiiant «ss a doctor's office, and the four raemes 
in the rear es a dwelling. The defendent hed been in possession 
ef the premises under a prior lease and head lived in the rear 
four roome but hed moved therefrom in 1916, Afterwards he sub- 
let the four rear rooms to a Nre. “iley, whe oceupied these 
rooms until some time in 1918. They were then sublet to a 
Mr. ludford, who occupied them until about the middle of 1920. 
Beth of these sublettings were with the congent of the Lessor, 
given orally. The husband of the lessor won her agent in managing 
the building and sll dealings with the lessee were conducted by 
him. 

It is claimed by the lessee thet on Bay 15, 1920, he 
met the husband of the lessor, who wes accompanied by his attorney, 
and that he then stated te them in substance that Ludford was going 
to move out and thst he wished to insteil one Moynihen in the 
premises, to which arrangement the husbend and agent of the lesser 
then assented. Uefendant denies, however, thot ony such consent 
was given, sithough the fact thet the conversation was held «et 
the time named appears to be admitted. It is net elsined by 
the appellant thot any written consent was obtained from the 
lessor to the subletting te Moynihan. 

it is contended by the appellant that the previous 
sublettings to “iley «nd Ladferd constituted a waiver of the 
covenant above quoted rentricting the right of subletiing, and 
in effect licensed and permitted the lessee to comtinue te sube 
let. We caimot agree with this contention. The covenant in 
the lease provides thet “he will net sublet the seme nor any 
part thereof without in each case the written consent of the 
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party of the first part first had." There is nothing ambiguous 
or uncertain in regard to this provisien of the lease. The 
lessee agrees in plain terms not te sublet without the written 
consent of the lesser in each case. They further ma tually 
covenant thet if default should be meade in any of the covenants 
(which included the covenant not te sublet without the eritten 
conaent of the lessor) then the lessor had the right to declare 
the term ended and reenter. This is not merely 2 covenant not 

to sublet, but is «= power of reentry for the breach of n covenant, 
which has the ferce of a condition. ‘hile it is true that in the 
construction ef deeds, courts will incline to interpret such lane 
guage s® a covenant rather than as a condition, yet where the ine 
tention of the parties to the instrument is clearly ascertained, 
it must control. In the case at ber there is no cuestion whatever 
as to the intention of the parties. Kew v. Trainor, 150 Til. 1506; 
Hartford Deposit Co. v. Rosenthal, 192 Ill. 211. In fact, the 
necessity of obtaining the consent of the lesser appears to be 
admitted by the lessee, who offered proof tending te show thet 

the oral consent ef lesser's agent was obtained. %e regard this 
evidence as immaterial. 

It is alse urged by appellent thet the notice ef the 
terminetion of the tenancy wes inaufficient in that it did net 
accurately deserive the demized premises. ‘“e think thst the 
notice was sufficient. It estates in substance thet the lessee 
has violated the lease in subletting the rear filet of the premises 
at 4600 West Harrison street and thet because of such vinmlation 
the lease of Jamaryl19, 1916, is terminated. Possession is dee 
manded of the entire premises and not of the rear four reoms solee 
ky. A notice to terminate « tenancy cannot be held to be dee 
fective where it isnot misleading snd proof has been made without 
objection that the deuheet premises and those named in the notice 
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are the same. Farnam v. Hohman, 90 Til. S12. 





It must be presumed that the triel court correctly 
decided ali questions of lew srising in the ease for the reason 
that no written propositions of law were submitted, to be ruled 
upon. SBarrere v. Griffith, 109 11. Adp. 165. 

The judgment of the ltunicipal Ceurt isa affirmede 

APPIRMED 


Gridley, ®. J., and Barnes, Je, coneure 
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WR. JUSTICE MORRILi DELIVERED THE OPINION OF THE COURT. 


The appellant, who wes the plaintiff belew, brought 
an action of assumpsit in the Superior Court to reenver came 
missions in payment fer his services as 5 real estate agent in 
selling the property of the defendant upon the theory that the 
plaintiff had an exclusive agency for the sale of the property 
mr. thet he procured a customer who was ready, willing end able 
to purchase the property et the price agreed upon by the owner. 

To sustain his claim of an exclusive agency the 
following sgreement, signed by the defendant, was in evidence; 

"I hereby grant you, for a period of three months 

from this date and thereafter until this agreement is 
revoked by notice in writing delivered to you, the exe 
Clusive right to sell the property hereinafter described; 
and in consideration of your accepting said agency and 
endeavoring to sell said property, i agree to pay you @ 
broker's commission at the regular Real Eatate Board of 


Chicage rates on the price obtained. If a purchaser is 
procured during said period by you or anyone els¢ upon 


the terms named or upon such other terms which I msy see 
Lit to accept.® 


Then follows a brief description of the pronerty and = statement 
ef the price, which was ¢50 per front foot. The terms of sale 

are not specified. it also contained the agreement of the owner 
of the property to furnish a merchantable abstract of title or 

a title guarantee policy. This instrument was signed by defendant 
and accepted by plaintiff, ss shown by the latter's signature 
thereen. in our opinion it was sufficient te create the agency 


Claimed and if plaintiff preduced a customer able, ready and 
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willins to buy upon the terms sgereed upon between the owner and 
the agent, the agent is entitled te his commiasion at the Neal 
Estate Board rates, which «re shown to have been five per cent 
upon the sale price fot the property invelved. 

In support of his claim that he produced such a customer, 
plaintiff offered in evidence a copy ef an agreement with Lindstrom 
Smith Company, a corporation, under the terms of which the company 
agreed to purchase the property in cuestion for the sum of G17,506. 
The contract, with the signature of the purchaser and its certified 
check for $2,000, was deposited in escrow with the National City 
Bank. The terms of the escrow were that in case the defendant signed 
the contract within three days, then the purchaser would allow the 
contract snd check to remain in escrow, pending the fulfiliment of 
the details of the agreement, otherwise Lindstrom omith Company 
should have the right te withdraw the check and agreement from 
the escrow. The agreement also had attached to it, and forming a 
part thereof, a rider in which it was provided that the defendant 
should at the time of the delivery of his deed under the contreect 
furnish a written consent in proper form permitting the purchaser 
to erect upon the premises 2 twoestory, mill censtructed factory 
building, such consent to be signed by *all municipalities, 
governmental agencies and individuals thet under the laws of the 
State of Illinois or the ordinances of the City of Chicago, or any 
other governmental agency or municipality having jurisdiction of 
gaid premises, have a right to object to the erectim of said 
building and to the use of the same by the said Lindstrom omith 
Company for the carrying on of the business now being carried on 
by it.” It appears from the evidence thet a permit from the 
building department of the City of Chicago was m necessary ree 
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quisite to the erection of such @ building. The defendent did 
net comply with the terms of the escrow; did not sign the agree}. 
ment of eale within three days ar «t any time. 

We are of the opinion that the contract of sake to 
Lindstrom Smith Company, including the provisions last mentioned, 
were not a fulfiliment of the terms set forth in the agency cone 
tract first sbove quoted ana thet the variations contsined in 
the rider forming ea part of the contrect of sale were of such 
character and importance ar to warrant the defendant in refusing 
te execute the contract. it therefore follows thet the plaintiff 
did not furnish 2 purchaser reatiy, wiliing and able to purchese 
the property upon the terms agreed upon or upon sush other terms 
as the owner saw Tit te accept and is not eniitled te a cemmise 
sion on account of the proposed ssle to Lindstrom omith Company. 

The judgment of the Superior Court is affirmed. 

AFFIRMED. 


Gridley, P. J., and Barnes, J., coneur. 





PRS Hehadtas of? saethLbod a ewe to ok pewte off OF attekup 
~Shihe ot Mele Som b2H proveas wily to aorves ond Abkw sciqres seen 
emt yrs fe ve eveh seett platy sioe te duem 

at eine to douvdneo atk Peay rokabge efi Me wea eR 
 boneitmem teal aaeketvere off gakbulans ycasqmeD Mtkee eotsababs 


anes yore ads at aiaet tee warred sel YW dwenl LP tint » gon skew 
mt bendedaen axotsekroy ot ¢adz dus bodeup oveds Gadget Poet 


deue WW evte efse ‘to gonYdwen ot “te tay o patoret Yop s ox? 





- grtastet af feabstetoh on) duactew od Bs oomnd ogni fies todo hwnais 


Vikdelaly ot sad? owoliet eretemed? sf sdeattsed at odvosxe 03 


 gestiovae eg okda@ bee yritiie peheet ‘eaatlorng a detent tow as 





“Qartay vagde sous negqe te ater bostge east acd omit ytieqeng ? 
~tiwman @ of beceidwe don eb baw foeona oe bee wee vemre | ont ar 





aad 


vynadeed ket moxtebat’ of ofee hesegery one 1 tndnasa ts | 


efomr stn ab dcewe midiadea ode To deange hae Seas 
, SR eA, AE Me Ra Latah ere eam Ps ORL Ra Be cca 


Mahe ifs 


-tumat09 we -nserin8, baa. ihe %, _seeebine 


OMB TNS So MO aT ea Tega ee em hae a ae 
DS Ae en Rai Sea ODE eh TE 


seitee. skill ek bing Be Ay RG ail 
Te NaN ae Fg (aR Er a Peal a ee 





- /) ; { 
209 = 26382 a Ae CA ail 
avkrs B. KERMAN, -) 
{ Appelle¢, ) 
\ )  APRBAL FROM 
% & J 
SVB. Jf MUNICIPAL OcuRT 
., = ) OF CHICAGO. 
JOHN A. BYAGG, ow” ) = 
“appellant. ) 2 yi Z iA. 8 3 A 


MRe JUUTICE MORRILL DELIVERED TH! CPINION OF THE COURT. 


The plaintiff in the court below, who is the appellee 
here, brought an action of forcible detainer against iefendant, 
who is the appellant here, to recover possession of a flat on 
the first floor of the building at No. 2751 Yert Adams street. 
Prior to bringing the suit she gave the tenant what is ordinarily 
termed a thirty day notice to terminate his tenancy on April 30, 
1926. 

The case wes heard by the court and jury. At the 
close of the testimony the court instructed the jury to return 
a verdict in favor of the plaintiff, whichwas dene, and there- 
upon judgment for possession was entered and a writ of restitution 
ordered. From thie judgment an appeal wes prayed and perfected 
to this court. 

The only question in controversy in the case is based 
upen the sufficiency of the thirty day notices. it is contended 
by appellant that he was a tenant by the year, in which case a 
sixty day notice would be necessary to terminate the tenancy, 
while on the theory of the plaintiff he wae a tenant from month 
to month, requiring a thirty day notice only. Yhe trial ccurt 
held that the tenancy was from month to month and that the netice 
terminating the tenency was sufficient. The evidence as to the 


commencement of defendant's tenancy, which was in the year 1913 
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and prior to May lst of that year, and its continuance during 
the intervening years from thst date to the time of giving the 
notice on March 31, 1920, is somewhat indefinite and contra- 
dictory, but it is epparent from the testimony of both parties 
to the transaction that the original contract was made prior te 
May 1, 1913, which precludes the idea of en oral leasing for one 
year. No written lease was ever made of the premises. 

So propositions of law were submitted and therefore 
it must be presumed thet the court ruled correctly upon the 
law applicable to the case. ‘The undisputed evidence shows that 
the original leasing covered a period in excess of one year, 
and also that during the intervening period in June, 1°19, the 
terms of the tenaney were modified sa as to render untenable 
the position that there was an orel lesse for a yeare Under 
these circumstances we are of the epinion that the Municipal 
Court was justified in holding that the tenancy was from month 
to month and was properly terminated by the notice in question. 

The judgment of the Municipal Court is affirmed. 

AFFIRUED. 


Gridley, F. J., and Barnes, J., concur. 
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MR. JUSTICR WORSILL DELIVERED THE OPINION OF THE COURT. 


This was an action on the case brought in the Circuit 
Court by the appellee, a minor, by her mother as next friend, 
ageinst appellant to recover damages for the loss of several 
fingers which were crushed by the wheels of a train of cars, 
both train and the track on which it was running being used by 
defendant in hsuling dirt. The injury is alleged to have been 
oecasioned by the negligence of the defendant. The cxse wae 
tried by a jury and resulted in a verdict in faver of appellee 
for $12,500. A motion for a new trial and a motion in arrest 
of judgment were denied and judgment entered on the verdict. 
Appellant brings the case to this court te effect a reverwal of 
the judgment upen the greund thst the verdict and judgment are 
contrary to the evidence and the law applicable thercto. 

the ease was tried upon a declaration of one count 
and a plea of the general issue, The declaration alleged that 
the defendant waa exeavating und constructing a section of the 
Calumet-cag channel and had constructed and was using a railroad 
operating dump cars and locometives thereon to haul dirt; that 
Plaintiff's father resided with his family in a heuse near the 
track used by defendant; that defendant had authorized and pere- 
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mitted him and his family to live in the house and to conduct 
therein a boarding house for workmen employed by defendant; that 
Plaintiff was three years of age and was lawfully walking along 
and near to the tracks and was in the exercise of ordinary care 
for a person of her age when defendant, by its servants in charce 
of a train of dump cars propelled by a locomotive alone the tracks 
near the plaintiff, negligentiy and csurelessiy ran and operated the 
dump cars and Locomotive without keeping any Leockert shead of the 
same, and withsut sounding any warning signals of danger te the 
Plaintiff or taking any precautions whatever to stop the cars and 
engine or to avoid striking plaintiff, and that by resson of, and 
as @ proximate consemence of the negligence of defendant's sere 
vants, the care and locomotive, or seme of them, ran agninst and 
struck the plaintiff and some of the wheeis of the cars or the 
locomotive ran over the hands of plaintiff, cutting off three fine 
gers from one of her hands. 

After all of pleintif$'s evidence had been introduced 
and a motion to direct a verdict for defendant had been oraued and 
denied, plaintiff filed a first additional count in substantially 
the same language as the original declaration, with the additional 
allegation that the jJefendant's servants failed to stop its loose 
motive and train of cars when danger wae imminent to the plaintiff 
and @erelessly, recklesely ond wantonly ran ite train upon and 
against the plaintiff. A ples of the general issue and o special 
Plea denying ownership on the part of the defendant were filed te 
this count. 

The evidence in the case shews thet the secident occurred 
on June 27, 1917. At thet time the defendant wss engaged in work- 
ing upon a contract with the Sanitary District of Chicago to cone 


atruct a section of the Calumet intersepting sewer slong a route 
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which included 127th street. The Sanitary Beard reserved the 
Tight to furnish its own dumping place for the spoil and di¢ fur- 
nish such dumping place upon ea certsin lowlend lying three guarters 
ef a mile south of 127 street on the Litile Celumet River and to 
the west of the right of way of the Fenusylvania Reilresd Company. 
It had secured the right to dump the excavated soil upon this track 
and to lay tracks and operate dummy engines over the land. This 
right of dumping and operation the defendant was authorized, by 
the Sanitary Board, to exercise. The defendant entered inte an 
agreement with the Pennsylvania Nailrosad Company whereby it seoured 
the right to lay tracks upon the railrond company's right of way 
over a stretch of land seventeen fect wide on the west side of the 
railroad tracks for a distance of 1190 fest south of 127th street 
to the indian boundary line, where the land previded fer dumping 
space begins and runs thence south to the river. The defendant 
constructed a track in the Pail of 1917 froml27hstreet south slong 
the right of way of the Fennsylvania Railroad to the Indian boundary 
line, a distance of 11900 fect. The track then carved to the west 
to the dumping space and continued in & southwesterly direction 
to the river. 

The father of the plaintiff made an arrangement with 
the manager of the defendant company whereby he built «= heuse or 
@ shanty on a high piece of ground in the northerly part of the 
dumping space and south of the Indian boundary line, “hich house 
was used by plaintiff's father as a boarding place for a gang of 
lsborers who were brought by plaintiff's father to werk for the 
eontractor in performing the contract sbove mentioned. There was 
some conversation between these parties as to the right of either 
of them to erect a structure of this kind upon the dumping ground, 
but the house was erected in 1917 about thirty feet west ef the 
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Forschner tracks and the expense of the labor and materials used 
in the erection of the same was paid by plaintiff's father. The 
house faced the west bt had an enclosed porch on the east side 
toward the tracks. The mother of the plaintiff testified thst 
she never allowed Ker children to play near the tracks; that the 
porch was closed wo thet they could not get out, but that on the 
day of the accident plaintiff had slipped out the front way, which 
wae on the side of the house farthest from the tracks; that plain- 
tiff was gone about five mimites before the accident occurred. 
No evidence was introduced showing thst any children had ever been 
seen nesr these tracks. South of 127th street there are no roads 
or crossings and ne other habitations nearby. The tracks ran for 
1190 feet on the right of way of the Pennsylvenia Reilroad, which 
was fenced on both sides. 

fhe accident eeccurred at about 1 F. M. of the day mene 
tioned on the part of the track which was lecated on the Pennsylvania 
Yailrosed right of way at a point apparently some twe hundred fect or 
more from the house ocoupied by plaintiff's parents. The trein was 
moving in a southerly direction and consisted of seversl dumping cers 
loaded with dirt which were being pushed by an engine. Twe men were 
on the train; one of them, Perkewich, was standing on the second car 
from the front and the other, Narristt, was the engineer in charge 
ef the engine which was on the rear end of the train. FPerkowich 
testified thet he saw a child right in the middle of the track when 
the train wes about 156 fect away; thet he immediately began waving 
his hands to stop and shouted to the engineer, which he continued 
to do while the train was running over practically five rails; 
that he saw the engineer sat the time tut the latter was looking 
and waving his hand at some girls working over in the ssperagus 
field and did not look towards Perkowich. Perkowich then jumped 
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from the train and tried to save the child but was too late. His 
testimony on cress exeminntion modifics this stetement somewhat 
in thet he asys when he first saw the child, she was at the rail 
and not in the middle of the track. 

The engineer testified thnt he was net waiving his hand 
to girls in the asparagus fieid and that he did not seo any girls 
there and did not see or hear any signals given by Perkewiech; that 
the first he knew of the little girl’s presence was when he heard 
her scream at the time of the accident; that he applied the brakes, 
stopped the train immediately snd ran back and picked up the child, 
who was lying in the weeds to the west of the track. The injury 
sustained tn the left hand was the iogs ef the second, third and 
fourth fingers with some damage to the index finger of the left 
hand. The lagt joint of the third finger on the right hand was 
crushed, 

Appellant contends that the court erred in refusing to 
direct a verdict for the defendant vpon the ereound that the de- 
fendant was not shown to have been guilty of any negligence or of 
any wanton or wilful action in injuring the plaintiffs; thet in 
fact, the defendant owed no duty to the plaintiff, whe was a mere 
trespasser or licensee upon the premises; that the court alse 
erred in the rejection of proper testimony offered by defendant 
and in giving certain instructions for plaintiff and in refusing 
to give certain instructions for defendant; thet the verdict is 
excessive and the result of prejudice and passion, and that 
eounsel for plaintiff in his finel argument to the jury made im- 
proper and erroneous statements which prejudicedappelisnt's rights 
and that the court erred in refusing to grant « new trial and in 
refusing appeliant's motion in arrest of judgment. 


From a careful rending of appellee's brief we have been 
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unable to discever thet «ny act of negligenee on the part of 
defendant has been proved. ‘Ye find only a perfunctory argument 
advanced in the brief hased upen the theory of negligenae on 
the part of defendant. The evidence itself does not disclose any 
negligence in operating the train of cars. 

it seems to be the theory of the appellee thet the 
Plaintiff on account of her tender aze cannot be regarded as a 
trespasser upon the right of way where the accident oceurred, and 
that there is evidence of wilifulness or wantonness on the pert 
of defendant and that by some process of ressening, which is ast 
altogether clear, the child was on the track by invitation of 
the defendant. This latter claim scems to be based upon the fact 
that plaintiff's father had been employed by the defendsnt and 
had been permitted te build « boarding house upon the dumping 
Place. it will be noted that the accident took place at a cone 
siderable distance from the house of plaintiff's father and not 
upon the ground reserved for dumping space. lio authorities are 
cited in appellee's brief which would tend to show thei these 
transactions between plaintiff's father and the defendant enouid 
be considered as an invitation fer the child te ge upon the trecks. 
There is no claim made or #ergument advanced that the defendant was 
maintaining an attractive nuisances 

it is the well setiled law of this state that no duty 
is owed te a trespasser or a licensee except the duty of avoiding 
wenton and wilful injury to such trespasser. cilfwlnescs and wan+ 
tonnesa involve an utter disregard for the lives and safety of 
others, and to sustain « charge ef wilful or wanton conduct it is 
necessary to show 2 general intent to inflict injury. The question 
ef negligence is not involved in s case charging wilful and wanton 


conduct. The rule thet no duty is owed to 4 trespasser or licensee 
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except the avoidence of wilful and wanten injury is eqially 


applicable te the case ef a minor. owen ¥. Sartholomew, 104 





T1L1. App. $67. It was held by this erurt that the only duty 
whieh a railrozd onmenny ovec to a minor iventassine upon ites 
right of way is not wilfully and wanteniy to inflict an injury. 
Colby v. Chiorge Junction Ky. Co., 216 ill. App. 415. The same 
rule wis sustained in Webesk Haidrosé Cs. ve Joneh, 165 Til. 167, 
and in numereus other cases in the reviewing courte of thia stete. 
Counsel for appellee seems to admit this rule but argues thet it 
does not apply to the present case for the reason thet the defendant 
is not a rallrosd compeny and not engaged "in the guesi public 
business of tranepertin«s freight end Sasaengerse"® The rule seeme 
te be general and not limited to railroad canapanies oniy. Gibson 
ve Leonard, 143 Ili. 182; Casey v. Adame, 234 111. 550. We 
authorities are cited 16 sustain the theory of a iimitetion of 
the mais to reilrosd compenies. 

It is also srgued that the rule is net applicable in 
the present case becsuse the defencant waa net the owner of the 
ground where the accident occurred, but #ac in possession of and 
using the lend under on agreement cr dicense from the Fennaylvyania 
Railroad Compeny. The recent case cf Ztetwell ve. Uity of Chiesgny, 
297 Tll. 486, is cited in supoert of thie cantention. “e have 
carefully examined the opinion in the Stedyell case and de not 
find it susceptible of the ¢onstrustion urged on behalt of the 
appellee herein. % was banged upon « state of fucts not st all 
analageus to these invelved in the ease at bar. In that case a 
bey was injured by coming in sontect with an expased electric 
light wire maintained by the city upen an elevated railroad 
structure whieh the boy was climbing. the eourt heid that the 
pillcr which the bey os climbing “presented am attraction and 


allurement to children to climb it in their play." Wo such 
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attraction is involved in the case at bar. The emirt held tha 
the city was liable, being responsible for crexting the dengercus 
condition whereby 9 child in yielding te the allurement of an 
attractive thing is brought in contact with a danger and is in- 
jured. The decision properly holds that the child was not « 
trespasser in so fer as the city was concerned. Without indulging 
an further analysis and compoerison, it is sbvieus thet the rule 


established in the Stedwell case is not apoclicable to the ease at 





bare 

‘ve mre of the opinion that the defendant owed no duty 
of care towards the plaintiff and was net guiliy of any negligence 
which cvuused the injury to the plaintiff and thst no evidence of 
wantor or wilful conduct is contained in the record. it follows 
that the plaintiff had no right of recovery against defendant. 
Baterteaining these views, it is unnecessary for us to consider 
the remaining grounds urged in eppellant's brief, for 2 reversal 
ef the judgment. 

The judgment of the Circuit Court is reversed with 
a finding of facts. 

REVERSED WITH FINDING GP PACTS. 


Gridley, F. J., and Barnes, J., concur, 
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The court finds es ultimate facies in this cese 
that the appellant was not evilty of the negligenee chorged 
in the declaration and was not guilty of wanton or wilful 


conduct in injuring the plaintiff, 
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ROSA BRLUMENTRAL, 
‘ Appellee, 


| APPRAL FROM 
wee. MUNICIPAL COURT 
4 OF CHICAGO. 
HARRY DAN ry % 


a 9221.4, 630 


BR. JUSTICE MORRILL DELIVERED THE OPINION Of THY COURT. 


The appellee, who wos plaintiff in the Municipal 
Court, brought an action of foreible detainer egainst the dee 
fendant, whe is the appellant here, to recover possession of 
the store snd basement located at 805 Waxwell street, Chicago. 
The case was tricd before the court and a jury and at the close 
of all the evidence the csurt inetrueted the jury te return a 
verdict for the plaintiff, which was dene. Thereafter a motion 
for a new trial and # motion in arrest of judgment were denied 

and judgment for possession was entered. A reversal of thet 
 gudgment is aught in this court. 

The evidenve shove that the premises in cuesticn 
were ocoupied by one BH. uM. Halotin originally under an orsl 
lease but that on April €5, 1919, he ressived « vritten lease 
of the premises from the then owners, Meyer Brothers, which 
was executed on behalf of the lessor by one Goldstein, their 
geent. @n ar about September 1, 191%, the plaintiff purchased 
the premises in question end recoived fram Meyer Srothers an 
assignment of the lessor's interest in the lesse in question. 
The defendant, Ven, ,originally sublet a portion of the premises 
frem Bolotin and carried on at first a delicatessen business 
and afterwards conducted a ment market therein. in June, 1919, 
Bolotin sold to Dan ali of his fixtures in the store for the 
sum of 9290 and thereafter retained only desk reom in the 
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premises. The defendant claims that at this time he elso pure 
chased from Folotin his interest under the lease. Ne written 
assignment of the lease was ever mate. On Anril 22, 1920, Belotin 
moved out of the premisee and an April 25, 1920, entered inte 

an agreement with the plaintiff whereby the lease of April 25, 
1919, was surrendered and cancelled. ‘This srreement was in 
writing end had an effidavit attached to ii, exeevted by Belotin, 
in which he alleges among other things that he was in poszession 
of the demised premises wntil April 22, 1920, and on that date 

Dan took possession of the premises by virtue of a tenaney from 
month to month. On April 26, 1920, the plaintiff served a thirty 
day notice upon Dan terminating the tenaney. No objection is 

made to this notice except on acceunt of ite elleged inaufficiensy. 
It is claimed by the defendant that he wats an oral ascignee of the 
lease of April 25, 1919, which ceild be terminated only upon @ 
ninety day notice. 

We are of the apinion that there was no rolid assignment 
of the lease of April 25, 1919, from Seletin to Dan. Any attempted 
oral assignment of the lease, if there wae one, vould have been 
invalid. Chicago Attachment Go. v. Davis 3. Me ~“O2_ 142 Tile 131. 
We are further of the opinion that no error wes committed by the 
Municipal Court in instructing the jury to return @ verdict fer 
the piaintiff. 

The judgment of the Municipal Court is affirmed. 

ATT IPMED. 


Gridley, P. Je, and Bernes, Je, concure 
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BERNSTEIN FUANIUURE COMPANY, 
a corporstion, 


yf 
? 
Appellant, Zé } APPEAL FROM 

| 

: ey MUNICIPAL COURT 
4 So } 

OF CHICAGO. 
MRS. TERRENCE-BAUNON,..-° 

Appellee. 9 >) vr OR fg 


BX. JUSTICE MORAILL DELIVERED THE CEINIGN OF THE COURT. 


This was an action of replevin brought by the plaine 
tiff, who is appellant here, to recaver possession of «4 sertain 
refrigerator and a certain couch and mattress alleged to be 
unlawfully withheld from it by the defendant, who is the 
appellee here. ‘he case was tried in the Municipal Court 
without a jury and resulted in o finding and judgment of the 
eourt that the right to the pessession of the refrigerator 
was not in plaintiff and thst the right to the nossession of 
the couck and mattrese was in the plaintiff, and judgment was 
entered sccordingly. No brief is filed on behalf of the 
appellee. 

The evidence shows thet on December 15, 1919, the 
defendant executed a certain instrument which is described as 
@ chattel mortgage, although not acknowledged and recorded in 
conformity with the statute. Sy this instrvment she eoclid to 
the plaintiff the srticles mentioned for 237.75. The instrument 
recites in substance that "this mortgage” shall be void upon 
payment of the note of the maker for °37.75 to the plaintiff in 
twelve equal installments of $3 each on the 15th and 2th day 
of each month thereafter and $1.75 three years after date. It 
further provided that the defendant should have possession of 
said property until default in payment or a removal or sale 


thereof or any part thereoft without the written consent of the 
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Plaintiff and that in any of which events the plaintiff should 
have the right to take and sell such goods st pablic or private 
gale to the highest bidder with or without notice. The defends 
ant alse executed a note of even date with said inetrument fer 
$37.75 payable as above stated. Defavlt was made in the payment 
of the note. 

Undoubtedly the plaintiff had a right te maintain a 
suit for the recovery of the articles in question. It seems to 
have been the theory of the defendant that she had mads payments 
to the dcfendent nearly, if not wholly, equal io the purchase 
price of the refrigerstor and that she was therefore entitled 
to hold the same. It is impossible to reconclie the accounts 
between the plaintiff and defendant, as there eppenr to heave been 
other transactions betweun them and numerove email peyrmentse mace 
without reference to the terms of the note and the so-called 
Mortgage e 

The transaction shown by the note and the instrument 
of December 15, 1919, was an entirety, and we knew of no theory 
under which the defendant could properly claim a release of the 
refrigerator, which wae a part of the security pledged for the 
payment of the note of (37.75. The person who desires ta rescind 
& contract mist rescind the same in its entirety and return the 
entire consideration or tender a return of the same as a condition 
precedent to the recision. Hitcheil v. Mitchell, 265 Ti1., 165. 
The plaintiff was clearly entitled to the return of the refrigerater 
as well as of the couch and mattress. 

The judgment of the Kunicipal Court is reversed and the 
case remanded. os 

REVERSED AND REMANDED» 


Gridley, P. Jo, and Barnes, Je, concur, 
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LOUIS BLOCH, a “linor, by 2”) 
“Worwris Bloom, his Father ee ) 
and Next Friend, ro 
‘ Appeliée, 
‘ wa APPHAL FROL SUPERTOR COURT, 
\ ¥S, ee } 
‘ oo ) COOK country, 
MICHAM, ROTTIGLIERG, 
ecraanet™ Appellant, 
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ma TA. 635 
MR, JUSTICE MORRILL DELIVERED THE OPINTON OF THE court, 


In this case judement was rendered oy the Suvsrior 
Court of Cook County against the defendant, Michael Rotticliero, 
for $7,000 and costs on June 18, 1920, An appeal was prayed 
and allowed to this court on filing an apneal bond in the sum 
of $8,000 within thirty days from that date and the defendant 
was allowed ninety days within which to file a bill of excep- 
tions, The appeal bond was filed within the time indicated 
and on September 17, 1920, the parties entered into & stipulation 
whereby the time for filing a bill of excentions was extended for 
ten days, which expired on September 57, 1920, On September 38, 
1920, the court entered an order extending the time for filing 
the bill of exceptions to that date and on the same date the bill 
of excentions was sicned and filed, A motion to strike the bill 
of exceptions from the transcript of record of the Superior court 
was filed in this court on February 14, 1921, and on February 15, 
1921, the motion was reserved until the final hearing of the case, 

It is apparent from the foreroinz statement that the 
bill of exceptions was not presented for the signature and seal 
of the judge during the term at which judgement was entered or 
within such further time as was limited oy the court by en 
order entered during that term, It is also apparent that the 
court did not enter any order extending the time within which 


the bill of exceptions might be filed prior to the expiration 
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of the ten days which had been previously allowed by stipulation, 
Under these circumstances it must be held that the court was 
without jurisdiction to make the order of September 28, 1920, 
extending the time for filing the bill of exceptions to that 
date and that the court had no power to sign an order to file 
the bill of exceptions on September 28, 1920, The law upon this 
subject has been stated by the Supreme Court of this state in 
Pieser v. Minkota Milling Co,, 222 I11, 142, in the following 
language; 


"From an examination of the authorities we conclude 
that the rule in this State in reference to the presenta- 
tion of a bill of exceptions i8 this: It must be presented 
for signature and seal during the term at which the cause 
is disposed of, or within such further time as shall be 
limited by the court by an order entered during that term, 
provided, however, that if the court shall be in session 
at any succeeding term before the expiration of such further 
time, the court may, prior to the expiration of that further 
time and during such succeeding term, make another order 
extending the time within which the bill of exceptions may 
be filed; but if the term at which the cause was disposed 
ef is adjourned, and thereafter the period first fixed for 
filing the bill expires without an order providing for an 
extension being made, the court, subsequent to the expiration 
of that period, is without jurisdiction to make an order 
extending the time within which the bill may be presented. 
United States Life Ins. Co. v. Shattuck, 159 I11., 610; 

Hill v. City of Chicago, 218 T11_., 178," 





On October 1, 1920, there was a stipulation between 
the parties by their respective attorneys whereby the original 
bill of exceptions was incorporated in the transcript of record 
in lieu of a copy thereof for use in the Appellate or Supreme 
Court of Illinois on appeal or writ of error. In and vy this 
stipulation the plaintiff reserved to himself all right of ob- 
jection to said bill of exceptions and to the time or manner of 
Signing, settling or filing thereof and of every kind and nature, 
whether of form, time or substance, and the right to raise ob- 
jections in the Appellate Court or in the Supreme Court, and that 
none of said matters of objection should be deemed waived by the 


plaintiff by the signing of said stipulation. It is contended by 
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the appellant that if the bill of exceptions was not signed and 
sealed according to law, an objection should have been entered 
at the time, citing Myers v. Phillips, 68 Ill. 269, and Village 
of Hyde Park v. Dunham, 85 Ill, 569, It is apparent from the 
terms of the stipulation that appellee was present in court 
when the bill of exceptions was sisned and sealed by the trial 
judge and objected to the action of the court in so doing, 
Otherwise the reservations contained in the stipulation of 
October 1, 1921, are without force or meaning. It cannot be cone 
tended that anvellee intended to waive the default in filing 

the bill of exceptions within the time covered by the previous 
order of court, The case of Benson v, Fitzgerald, 140 T11,. App, 
388, cited by appellant as tending to sustain the theory of such 
awaiver, does not sustain the contention of appellant tn that 
respect, On September 28, 1920, the date of sigxsine and filing 
the bill of exceptions, the Superior court had lost jurisdiction 
in this case and its act in signing the bill of exceptions was a 
nullity. Hill v. City of Chicago, 218 T11, 178. The motion to 
(Strike the bill of exceptions from the transcript of record is 
allowed, 

It follows from the fact that all assisnments of ere 
rer filed in this court being based upon matters contained in the 
bill of exceptions and not upon anything contained in the common 
law record end the bill of exceptions having been stricken, ths 
judgment of the Superior court must be affirmed, People v. Rosen- 
wald, 266 T1l1, 556, 

The judgment of the Superior court is affirmed, 

AFFIRMED, 


Gridley, P. J., and Barnes, J,, concur. 





ee beogia ten gaw anottqneme te, Mite aris th. duath: bre fLeqgs edd 

ces athe pesd eyed Ligede eo itvetde, se samt ot. “sntbrosea belaen 

SQStZkV bres 888, L418 eqhllige .v ase suhtin omy lt: se 

edt moxt tuesmqqe of ST (C38, CLT OB macaw iy Bee ebro. 

tiwop ri geneasxq sew asifears tec noltteiaqiza ‘echt: Te moray 

Pe Sabed: edd yd Belecs bas berwie eer eratiqgent’ be: dee) oat! ‘eh excl’ 

wmleb.ow 7T% tres: odd To mbidss ody oF Dotoaldon iis’ enbut> 

(te ne vetugite ential bectasoes ansiterieet ont onkwradto®, 

“noo ed gonnen tI Landnssm 10 eDTot suodtiw ews ,f80L ,f: cetoeo! 
anime Wk tbasteb: rand eerie: ot boierades: beens se warts ri : 


jee 


OF melden, ext ; s0E. EAT ets 





98 To. atrom nigga. Cle dade fast: ods mers - nwo fo. OE ae NG 





eof! mh ber lednen axedtam neque bowed nated daroo abd sa botericesi: 





— Reameg. ade oi ban sadness onidtyee gece gon fae ynokegeoxs i $0, hEtde hea 
¥ «ott ppetebus cos? gniwed: meliquexe: te, Lid eds) bia drops wail) Men 


Mee uF shgoed.. bemrttia.ed saumdeman. co treqee end To: ctnomahiet a 
i 4 1 RRR AEE: 288 «bem 









bart Lite: ek aver: beanie ‘edt te seomabort cee 
ch | ae ae eer er 


319 -/ 26493 
y 
: 


Sc. FRARK CLASS, 


5 
te 


Appellee, 
APPEAL FROM 


Whe RUBICIPAL OOURT 


4 
‘ 


OF CHICAGO. 


2 ey Pe TA. 6 3 5 
fey Fd EAS 


BR. JUSTICE MORRILL DELIVERED THE OPINICGN OF THE C°URT. 


FRANK C.\LEWIM, 


Reet oe tle en ll Sigg oi Smee ote Rel 


Appellant. 


Aetion was brought in the Municipal Court by eppeliee 
to recover from the defendant, whe is appellant here, for mere 
Chandise soid and delivered to one Fitzgerald toe be used on a 
joo which Fitzgerald was deing for the defendant at the Fenn 
Harris Hetel at Harrisburg, Pennsylvania. The statement of 
Claim alleges that the defendant seld and delivered te Fitze 
gerald merchandise to be used on a job which Fitegerald was 
doing at said hotel at agreed prices and at a fair and reason- 
able value of $792; that Fitageraid was engaged in furnishing 
labor and materials for the defendant on this job and that in 
eonsideration of Fitzgerald agreeing to furnish the meteriais 
and perform the services for the sum of $4,800, defendant agreed 
to pay all obligations of Pitzgerald on the job and that the 
merchandise sold by pleintiff te Fitzgerald is one of the sb 
ligations on this perticuler jobe The affidavit of merits 
Rlleges that the defendant did net purchase the merchandive 
mentioned and did not agree to pay the cbligations of Fitzgerald. 
It is not denied that the merchandise eas furnished to Fitzgerald 
ep alleged and that the value of the same was “792. 

The evidence shows that the defendant was a contractor 
engaged in the erection of the Penn Herries Hotel at Harrisburg, 
Pennsylvania. On August 7, 1917, he entered into a written con~ 
tract with J. ¢. Fitzgerald whereby the latter agreed to furnish 
all labor and materials for the lathing and plastering required 
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for the erection and completion of the hotel building for the 

sum of $32,650. ‘Some months leter an acreement wae made between 
the defendant and Fitzgerald whereby the latter arreed te fure 
nish the materials and do the lathing upen the balirem of ssid 
hotel for the sum of $5,250. This latter agreement was oral and 
its existence and the price avreed to be paid for the ballroom 
work apweestablished by a letter from the defendant te Fitzgerald 
dated August 21, 1918. This is apparently the agreement to which 
reference is made in the statement of claim. The materisis fur 
nished by the plaintiff are said to have been used on the ballroom 
job. 

The evidence further shows that es the work proceeded 
the defendant advanced to Fitzgerald sundry emounts needed for the 
payment of hig payrell and paid sundry bills for materials which 
the defendant had previously agreed to pay and in seme cases had 
guaranteed. Fitzegernid testified that in Octaber, 1915, he had 
@ conversetion with the defendant wherein he told the defendant 
in substance that he could not sfford to ¢canplete the ich unless 
the defendant gave him some assurances that the defendant would 
pay these bills and thet the defendant then told him to finish 
up the job and that after he got through he would pey these bills, 
presumably referring to material bills, and give Fitsgerald four 
or five hundred dollars for his personal use. The defendant 
denies specifically that he ever head any such conversstion with 
Vitecersld or ever made any such promise. This testimony of the 
defendant is corroborated to a considerable extent by oral and 
documentary evidence. The defendant admits that he paid sundry 
bills for material and advaneed money for the payrolls, but says 


that in the case of every material bill he had previously promised 
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the material men to pay the bills, and in sil cages the smount 
of the bills eo paid seems to have been charged ogsinst Fite 
gerald's accounts, in conformity with the wsaunl procedure in 
such cuseSe 

The appeliant centends that there war no contrsaetual 
relation between himself and the sppellee; that the evidence of 
the parol agreement with Fitzgerald was improperly admitted, 
and that such persi agreauent was an nttiemet to modify en cxecutery 
contract under secl by an executory parol agreement, for which the re 
wee no comeiderstioen, and thet there was uo competent evidence to 
sustain the finding in favor of the sppelles. The judgment in the 
ease seeme to have been basei upsn the theery thet the slsintiff 
had a right to recover upen the alleged agreement of the defendant 
made with Fitzgerald to pay the material bills in oenformity with 
the senversation held in Ooteber, LP15, and that thia agracment, 
uesuming the seme to nave teon wade,was Tor the henefit of a third 
party, whose rights can be enforced by & suit in his own name ree 
gerdless of the fact tset said third perty was not nemed in the 
santract. 

While it is true thei a contract between two parties 
fer the benefit of a third party may be enfersced by such third 
party by a suit in his ow name, even though the third nerty is 
not named in the contreet, (White we C. FP. & St. L. Hy. J56, 
196 Ill. App., 459}, yet it is siso true that the right of the 
third perty to maintein such en action exists snliy when the 


agreement is primarily for his benefit. The cases cited by 


~ 


ey) 


appellee in support of the proposition that the plaintiff seu 
maintain thie suit on the ground that he ie o third perty, for 
whose benerit a contract had been made, in every instance dis- 
close a atate of Pacts from which it is apparent that the cone 


tract in question had been made vrimarily fer the benefit of 
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the third perty and was susceptible of no other construction. 

the contract which iv# relied upon in this case is 
based upon the alleged conversation between Pitceerald and 
Lewin in Gctober, 1918, and seems to us to have been primarily 
for the benefit of the perties to the conversation, namely, 
Fitzgerald and Lewin. The plaintiff was a stranger te the con- 
tract; he was not a party to it, and if any benefit from it 
could accrue to him such benefit was merely incidentsl. The 
purposes and objects ef the contract were net te benefit the 
piaintiff but to benefit the parties. Crandall v. Payne, 154 
Ill., 630. It has been held repestedly in this state that a 
bond given to secure the faithful performance of « contract to 
furnish labor and materisic cannot be made the basis of a suit 
on the part of « third perty who hes furnished materials in 
connection with the performanee cf the contract (Searles v. 
City of Flora, 225 Ili., 167, and cases cited}, for the resson 
that the bond wes furnished solely for the benefit of one of 
the contraeting parties. 6 da not think thet the somewhat 
doubtful testimony as to the conversation between Fitzrerald 
and the defendant in October, 1918, was eufficient to establish a 
direct and explicit obligation of such a cheracter ag to permit 
the plsintiff to maintain an action thereon. It is not every 
contrect made by one versen with another from the performance 
of whick a third person will derive = benefit on which enid 
third persen may meintain an action. It is net enough that 
there should be an epparent intent te secure & benefit to some 
third person, but it sust further eppear that the contract was 
made directly and primarily for his benefit. Seefeldt ve “ilgen, 
193 112. Appe, 315. 

We are of the opinion that there was no contract, 


express or implied, between the parties to this suit, and that 
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ag a matter of law the plaintiff cannat recever upon any contract 

which may have been made between the defendant an? Pitegerald 

for the reason that such contract, if mece, wes for the benefit 

of the parties thereto and not for the benefit of the plaintiff. 
The judgment of the Municival Coprt is therefore 


reversed with s finding of fact. 
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Gridley, F. Js, une Unrnes, j., coneur. 
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Se, 


Suit was brought in the Superior Court af Cook County 
by appellee, who was the plaintiff, to reeever damagex for ine 
juries alleged to have been suffered by Him throwsh the neglie 
gence of the defendant, whe is appellant here. There was = jury 
trial, which resulted in 5 verdict and judgment for the plein- 
tiff in the sum of $1760. The declarstion originally contained 
six counts, one of which was dismissed by the Plaintiff. Four 
of the remaining counts alleged in substance that while the 
plaintiff was about to bonrd a atreet car et the northeast 
corner of Yontroese ond Drake evenuee in the City of Chicage he 
was struck by a motor truck operated by the defendent. These 
counts also allege that the truck wes being operated at a 
dangerous rate of speed in violntion of the stetute; that the 
defendant failed to ring # bell or sound a horn or give any other 
warning when approaching Drake avemme. The remaining caunt 
alleges violation of an ordinance of the City of Chiesso which 
prohibits seny person operating a vehicle upon the etreets ef the 
City of Chicago upon overtaking any street cor which is stopped 
for the purpose of discharging or tuking on patsengers from pere 
mitting or causing said vehicle to pass or approach within ten 
feet of the car so leng ao the sume is stopped ar remains standing 
for the purpose of discharging or taking on a passenger or 
passengers. Pleas of the genersl issue and of non-ownership of 


the motor truck were filed by the defendant. The only ground 
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urged by appelinnt fer the reversal of the case is that the 
verdict and Judgment are contrary to the weight of the evidence 
and that the plaintiff was guilty of contributory negligence. 

The record shows by the testimony of the three wite 
neszes that the appellee was struck and injured by a truck driven 
by an employe of the appellant at the northeast corner of Kentrose 
and Drake avenues; that prior to the accident the appellee was 
walking south on Drake avenue ani was about to board a westerly 
bound street car on Kontrose sverme, which had stopred st the 
corner of these two avenues on the east side of Drake avenue for 
the purpose of tuking on or discharging passengers; thet just as 
Plaintiff was stepping upon the street cor he waa struek by the 
motor truck, which wis travelling westward on Montrose avenue in 
the seme direction as that in which the street car was running, 
and was passing the enr at the time of the accident. There is 
some evidence in the record tending to show that the plaintiff 
and his companion were not walking southward on Drake ayenue prior 
to the accident but had crossed that street from the southweat 
corner of the two avemes, passing in front of the car, and were 
about to beard it when plaintiff was struck by the motor truck. 

In either event, it appears that the moter truck wes being operated 
in violation of the ordinance of the City of Chicago sbeve mene 
tioned. é 

It is o familiar rule thet unless the verdict is clearly 
and manifestly against the weight of the evidence it will not be 
set aside and disregmrded by a reviewing court, end that where the 
evidence is conflicting and no error occurs in rulings upen the 
admissibility of evidence or in the instructions to the jury the 
verdict of the jury, supported by the judgment of the trial court, 
will not be disturbed by a reviewing court. Sggmann v. Nutter 


ond tet 2 eeen oft Yo Lamxevey at vol tandieqgge vd Bega 
sanvbivs att oo) tdgkex off of Ysotéaer ons taomgbat bea Jokivser 
.sonegiigon Yroded istaao te yiilng cew Tikvalal¢ ed? dedi how 
otiw sorts wets to ynomtsaes add yd ewoste hte et ont 
uebtich ours’ a yw boos orteet ban doytta aaw eelleqys’ ‘ons ponk eouaen 
saotiaed tw temres Seaedives ad’ ta tuaiieodugs olt te eyoiqus aa yd 
aaw eslieeae edt fashions sdf af sokiy tatd jabuneve oer Baw 
yiredeow & bised oF. guoda aay bas ou ovs wkend ae, | Hide geitlow 
edt in heaqote bast Ho isw +s Sane enon tKo ag tHe doors Anued 
<2 % OLS TE eset to ebie F889 ests ne on saneve ond eaosld te sears 
#a hea) fads jevoameansg gn2ytartosth 76 ae antiles ‘te seoqs0 odd 
od xe dourte saw ad iso foonta auts noqu amkagers: new ‘ivatera 
me Sxaeres stort hoM 0 baswteen aadifovent Batw dots wowed sedon 
vantanet saw tno soars ode dotiw nk ror as nohdoestb ome odd 
ak on orit »taabloos adi to omtd act ts =09 “ant asteeos, Daw ‘boa 
Thitatelg orks dang works ot amibaes brooet asid ab s somobive: supe 
sokcq suneva oxen 0. Preawels 0 8 reba don once eokuegsnn. abd ban 
Seomrtt uns ene srt toords sods beasore badd dud Snodtone ost hed 
e19¢ bas ,tes ef To test ah gitieaadg sommes ows edt 0 ono 
Mowid cotom ont ye Motta ane Wai stalg sroste oh bused os duods 
boda age gated sow aoscd yosom ol teas asaeate a4 deve todd to a 
“nom avads sgeoiae te yaie ods 9 voaaaihre anid % noktatoky mt 
— | co cre obear@t 
(iteeto si jathrey edt seedau Saeld aul aes vad Shoe? od ak tt 
i ton Liiw of senobive edt te dily ow oa foukoas Uiteotnan bas 
wis etete tadt tens dtu Bake sree a Kd bebragetads bas shiv tea 
ent nogs egatiws ai atone tere of ane antio Litas ak ponabive 
at erat elt oo anoisouroums aad ek 7 somsbive ‘to UEkdgeakabs 
spits fabsd sft Yo sommybut, ons yd dosogere . mith ost tf foley 


1 ae Ry " ‘ ye 


Zogiye .v onewsgh . ttwo9 nakwonven 8 bl bodeutets | re fiiw 


AUN hit 










=e 


169 Ill. App., 116; Piper v. andricks, 209 Ii1., 564; Pana ve 
Beldvin, 265 T11., 119. Bo complaint ia made in the case at 
bar of arrors in admitting er refusing to admit evidence ar in 
instructions given or refused by the court. “6 are of the 
opinion thet the verdict and judement are not clearly and 
manifestly agninet the weight of the evidence az urged by 
appellant. 

The judgment of the Superior Court is affirmed. 

AFFIAMEDo 


Gridley, FP. J., and Barnes, J., coneure 
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HRs PEN BLUING queria: ous Ge delivered the 


opinion ef ihe Burbs 


Rameom =, Galker, ae adminicireter ef the setate of 
Riehard J, Abrendt, deceased, breught sult agnimst ine  anie 
tary Sistrict of Chicege and the United Ststee Irewing Come 
pany to recover damages olniming that they hed negligently 
caused the death ef the desenged. ihe jury found the Sende 
tary Distrieot guilty and asseased the plaintiff's dasages nu 
the cum of G40C°, They Found the brewing company mot guil tye 
Judgment was entered on the verdict to reverse which the 
tenitary District presemutes thie sapeal. 


there is ne substantial contreversy se i the facts 
iu the case. fhe evidence shors the: shertiy after noon em 
Saturday, July 19, 1918, a meter truck ef the brewing company 
stoped im frent of a aaloonm en the wert side ¢f Yestern avee 
nue and three doors north of 26th stiveet. Western svenue is 
@ MOrth and south etreet and is intersected at rignt angles 
- by 26¢%5 street, Amother street, Biue island avenue, crosses 
the intersection of Western avenue and 26th street diagonally 


froz northeast te southweet., Frere iz a double line of street 








@ay tracke ia Yestern evennée anc in Slut isiena aresue, 

Seme distance nerih e* whele ihe track eteed tae roadeny 

in Yestern avenue ie devrenced teward the eouth where Lt 
paseea in a subway wader Feilroad traeke, The iece@msi ck 
Harvester Sompany’s plant, which at that tise eapleyed 
gout 6000 cen amd comen, see ioceted at bas 26. thenet 
corner ef 2648 street and clue island avenue. ihe Cimbali 
Fisne Company's slent, #hich employed about LSo: peapia, 

was three blocks weet o7 “esiern avenue on 26th sireet. 

Om the dey in question, Saturday, the vlante closed st 

moon fer a half holiday, The empleyees were soming from 
work end bearding street sere fer different seetione oF 

the city, #0 thet there were a grent seny people «ti tue ine 
tersestion of the three streets at the time in sueetion. 

fhe brewery truck was standing near the weet curb in yeatorn 
avenue headed south. it wee ivaded with 3 barrels of beer, 
the truck and the load weighed about 1] toms. tne Griver 
of the truck and His assistante etepped im front Gi the ste 
leon and deliversd seme becr, they then went inte ine 
esleom te nave their iumeh., A street car wae coming 

south on the west traek in Western avenue and sie ped epspouite 
the truck. A large truck belonging to the Cenitexry bistricti 
wns eominmg south im Yesiern avenue Nehind the sireci car. 
Seme 20 feet behind the truck and atinched to it sae « 
trailer consisting of two wheele and «a bolster, and on this 
truck and trailer were 5 or 6 telegraph poles eboui <0 feet 
leng. ‘this truck proeeeded south and passed between the 
street csr and the brewery truck, and as it did sc tne trnile 
er cause im contadt with the brewery truck and the latter 
started south down the incline along the weet curb. A great 


meny people, men, women and children, were in front 6f the 
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truck, cut in the street, on the sidewalk and at tne street 
intersection. Une dencensed bid juet come from Sia work at 
tee Xatersick plant. A® wee Gh the west sicewslk same diae 
tance sputh af ine Brewery truck shen he apparently heard 
the creek and anw tee truck start down grade. He ran toward 
dt. At tae enme time tines driver ef the truck, =n #58 ate 
ing Sie lanch in the sales Guoéeiie where the truck oteosed, 
aisc Seard the eresk anc fram 6ut inte ike street icward the 
truck, both men endeavoring to stop it. Ai they sane near 
ki they ctliided. the deseseei wes threw down beieeen ike 
wheels of the truck and ts« surb and ese crurhed #0 thet he 


died nhortly thereafter. 


it is e¢meeded thet the law is well sebtied that 
if the decessed, ai the time he reesived the faial injuries, 
were ondeavering gave maean life en. dic nOL aat rashly 
oF recklessly, he would net be guilty ef contributery neglie 
. 111.463; 





Bevine ve 2fgeiger, 277 -11. 255, But che a fencant centence 
that tne court shouid have @irectec a werdiet in its faver | 
for the reason thai there was ne evidence tending te show 
that any person wre in imminent danger «i the tine deceaned 
attespted ta stop the truck. In suppert of thie it is argued 
that although ew great samy Berecne, sen, women ana ¢hildren, 
were in the path of the truck, yet ell of the evidence shove 
that the truck was scving sc elewhy thet everyone gould have 
gotten out ef the way. it is true that when the truck firsé 
started it wae meving slowly, tui it wes increasing ite speed 
@ll the time, It was heavily loaded goins down grade, onc in theee 
circumstances we think it clear that ~hether any persen wee in 
imainent danger at the time wae 2 proper queation te be sube 
mitted to the jury. We are further ef the opinion that their 
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finding in fever ef the plaintiff ie fully earremted by the 


#¥igenes, 


Betendsat further sentences that the mecligcensm, if 
BY, OF txe defeniagni wae nei the preaimeate qsuse af the secle 
gent, but that en intervening incegendent qnune eas resseneibie, 
wis: that the caunee of deceased's death wae His collisien «ith 
the driver ef the brewery truck chich threw him under the 
wheele of it. in Garlim v. Belt sy, Go,, Gen. jo, 25635, 
Appellate Court, First idetrisct, in diseuesing the eweation 
ef présimate cause we anid; *5% is impeasible to asnounce 
a definition of the phrase "pgreximate cause’ teat will apply 
to sll <oses. OF hurse, general d-fimitiens of 11 osm rende 
ily se given tut acest of tiers are senfusing unless the facts 
of the paritiqilay cnve are kept ekearly in mind, it Kee been 
held thsi whether a vailrond ssompany le liable fer the cesth 
@Y injury ef a child whe went upon defendant's tracks, not 
feneed as required by law, arni whether if th fenee head been 
conetructed ae required it waiid heve prevented the child 
from getting upon the tracks, wee a question of fact ts be 
geterminec by the jury." We there queted from the cee of - 
Heiting *. & P. Ry. : 282 Ili, 466, where the 
game questicn was under eunsideraticn, an fullove: “'Ho two 
eases are precisely alike. inf enses involving quite similar 
facts different ccurts have arrived at opposite conclusions. 
The question for cur determination is whether there ware any 
evidence requiring the submission ef the quention of prexie 
mate cause tc the jury, and if the feacte are suck that men 
ef ordinary judgsent say arrive at different conclusions as 
to whether or not « fence would heave prevented the aeaident, 


then the eondition ees such se required the submission of the 
enea ta tho iuey_ tt in Siegel & Sceper v. Yreka, 218 ili. 
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$53, liability wae predigsted <n the favlty cenetruction ef 
en @levyater ussi im a departsent store, There plaintiff, 
wie woes im the elevator, «nc thrown down by a fellow expleye 
in @ playful seuffle sac injured. {i war contended that the 
slieged feulty ceonetrictick was net the preximate gauze of 
the imjury but wae the result of ithe seuffle with th other 
Beys im the ear. in pasting om this queetion the seurt enids 
"if, newever, appellant «as guilty ef the negligence cherged 
in tke declaration sai -ithost #ni<ch the imgjury in cuestion 
@Pould mei Bove sacurred, then 4% wold sake a difference 

as &6 ite liability that some ast or agency of seme other 
person or thing alee contributed t¢ wring about the result 
for whieh dawagee are cleimec. ‘Joth or #iiher of the cone 
tributing agencies were liable for injury ecensicnec by their 


negligence.* in esneid-ring thie question of proximate cause, 





the court im the ones of Eanhos ve. E@his Soml oe., #45 i11.516, 
said, (ppeSl9e520}; “when an injury presesds from tee causes 
eperating together, the party putting in action ome of them 
ia Liable the eame as though it was the sele cause. {Bishop 
on HoneContract Law, secs.39, 450.) The necligent set er. 
omission must be cne of the *egential eauses aroducing the 
injury but need not ke the wole cause nor the last or neare 
est cause. * * * Furthermera, what is the premimate eause is 
ordinarily a question of fact, tc & sonsidered by the Jury 
from all the attending sircumeteancee." To the sane effect 


ie Srumwerth v. Lere 
said, (peZl¢): “The rule ef commen law is, that if ar. injury 





es 260 1,1, dic, where tne seurt 


reault from the negligent act of another, Lt ie mo defense 
that the negligence of = third person or an inevitable secle 
dent or some inanimate thing also contributed tc cause the 
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injury, if tse negligence ebarged against the wrongdoer was an 
effieien: cause and without whigk She injury would mei have 
eseurred." from these sulseriiics, we are @f ioe opimion 
that whether the negligence of toe Canktary Cirtrie®’ wan the 
greximate cause ef the fatal injurice eafferca by ihe tte : 


eased wae & question offact fer the Jury. 


Cemplaint is made ts the giving of inciructicnea 
4, 25, amd 14, instruction 4 wae a ¢efinition ef premimete 
gause, The sbjeotiom te it ie that 14 414 net Lisit the 
recovery te the negligence eharged in the declaration. 82 
think the eententien ie witheut serit, The instructions 
taken as a series correctly informed the jury thet pleine 
tiff muat prove Kis cise aw charged ic ithe daclerntion, sme 
instructien 4 infermed the jury whet war meant by the phrase 
“proximate cause”. imetruction 28 told the jury that if the 
degenced was atixapting te smve the life of any pereens ene 
were in danger from the meving truck, he would mot be guilty 
ef contritmtory negligence unless his act wee ragh er reake 
less, it is argued that thie inmetructicn is wreng for the 
Feanon that the deceneed would be guilty of contributery 
negligence unless the danger te tne baird person vas imnevie 
table; that the danger must be certain, e think the lew 
does act require so much, but that the question in such ease 
is whether the deceased at and prior te the tine he received 
the fatal injuries in hie attempt to save human Life acted 
aS a reasonably prudent mean wouid under «<1l the circumatances. 
Instruction 14 told the jury that if they believed from the 
evidence, under the inetructions ef the curt, that the sole 
enuse ef the accident wee the canner in which the truck of 


the Sanitary District wes driven and managed, then they aust 
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fina the brewing compauy not guilty. Thle wae given at 

toe reguyect of tee brewing company. The gumaglaint msee 
ageimet thie instruction iz that "it is ealeulated to 

gimghe out the apgoeliant smi tke question ef ite comduct, 

anc te persit the cowdefencant i prefit at apoeliant's 
expense." A further objection is text i. was nolL base 

on the evidence because the evidence shewed that there 

Was eiether emuece that brought about the fatal injuries to the 
éeeeaged. Ye think the instruction, if 14 could Be said te 
be imaccurate, did sot prejudice the defeniumt, fer it is 
lear, ugen reading 31. of tae inatractions Ae a series, She & 
the jury clearly underetoud the issues befere tuex, 


The Judgment of the Superice Court of eck County 
is affirmed, 


APFIREZO, 


TAYLOR Ale TACRSGH, 2.5, CONTR. 
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BR. PRYGIDING JFUETICR O*S2GNah delivered the 
opinion of the sourt. 


Piaializ?, we ikie gest Friend, brouchs sult ugeines 
the defenisui to recover damagee Yor parocnal imjuriea. oS 
tae first trial of tae sacse the jJusy disagresd. There sae ane 
other trial sad a vardict in plaintiff's favor for GSC0. Pisine 
tif! wemitted GCG and « fudguext wae satered for [400 to ree 


Weree whica defendant grostcuter this appeal. 


Ge regerd diceleses that visintiff, = sey eicht 
yeore old, ae he was orceping Herrison street wes struck by 
@ texiesb oumed and operated by the defencant emapnay. 


Piaietiff's perdisen fc tat Ae wee in the exer 
eiee cf due cure atid cnuticn gor sis ten eafety amc thet the 
aefencamt negligeatly ran iste hic with th: texienb. Gn the 
etwexr bend, defencent*s poaliies ic thei Fhe evicenoe felis 
to Giew thet 1t owned om cocrmted the ob in qgueetion, amg 
tte? the sunivest weight of the evidcenot te to tue offect that 
plainta?r ran in front cf the tab nearly aldway between Clark 
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eng Federal wireeta; tat the driver of the cab did everything 


Ie atule to aweid the aceidemi hui wag umebie io de eG. 


Witheut dleqissiag ithe evidence, we think it ome 
Giearly sufficient jo warrant ihe jury in finding that ine 
texicah was ovned and operated si the time by wie defendants 


Pains. Te teativiea (Bat Be Lived ith his parenia 
(Om int @ust gide ¢f Char: street nerih ef Narrisen street; 
that abeut ome etoiee: is: the efiermeun of April 24, i927, 

Ke started fer tee Jener Ocepol, wiice was sast of Clerk 

O8 the Goutkh eidy of Rayrivon etresiy thet he walked acute 
om the scot slide of Clark street sad turncc ant on the north 
sidewalk of SGarviecs street amici Av sue te the next nertn 
exe south etree. wide sae Federal streets that ne stood 

on ths northweet cormer of the intersection of tne tee sireets 
ead S89 the oa3 4m questics coaiag west in Warrisen eiroet; 
tat when 44% foudiehd the east eice OF Sederai street i: 
stepped; Unal he inen walked out inte the strert anc ae Be 
Was cresting the nerth or westbound etresi car track he as 
struck by the gab and injured. He further teetified tast 
there whe another boy with him bui isnt the oiher boy srogsed 
Hayvieon street some distance weet of Federal sireet; that 
this boy at the time of the triai wae living in CLévelend,® 
This wae ali the testinony offered on benealf of ine flaine 


Riff ese tc Ses the aceident hagcened, 


Fer the cefeudsnt, Jenn FF, Gliailey tesiivied thas 
he wat a bookkeeper and hud been a reporter for tne City 
 ‘Wews Bureau; that He wee walking @ae8% On the south sidewalk 


Of Harrieon strect just weet of «a aerth end south alley mide 
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wey betueon Clark anc Pederai efreetes that be did mot eotue 
ehly sea the bey eiruek, but the first thing be eew was the 
Boy under the aaby thet 2t “uet time the aab cna tne bey were 
suGut 46 feet west ef the aliey anc thai tne cab wee headed 
Ao) the weethound street car teak; that Re went out inte the 
gieret, tock the bey From umder the osb, glaeced bint in ii amd 
tegether wiis avether wlinesn, Girudexnen, a4 thn driver took 
Rint te the Garrison Street Police Station far firei aid. 
Gharles Strudeueat, am slectrotypar, testirged fer the usrenge 
ani that he waa walking eamt on the seuth siuewsik of barrio 
eom street just exet of the siley: that there «sre severed 
teams aed wecene standing «ft the nett cure of ‘arrison street 
On both sides of ihe slley, facing went, thei ine plaisir 
tan out free between feo wagons inte tae path oY ine huandeab, 
which «4 that tise was only a few feet away From binmz, t2nt ke 
was thrown down end the witeess aesiated O'ieliey ond the 
a@river io texing Bin t: the police station fer medical sid 
and sttection, The wltuess Gelem, for the defencant, teetie 
fied thet he wee « enh driver amc qunea bic own caby that he 
wee driving rect on Serrisen street just behdad and « little 
te the qarth ef defemiert*s ask: that be anw the plaintiff rum 
out fron betr@en «a tenn of bormes snd She talleend of = wagon, 
etunding «t the costs onre, in front ef the defendant's taxie 
“eb, the evidence iw alec to the effect that the cab was 
stopped within a very few feet ami there is no Gisim that there 
wae any negiigence in this regard. But tae inference slaine 
t4if seems te draw is thet the bey whe ran oui from betveen 
the wagons standing at the curb wat mot the piuintary but ihe 
boy that had since moved to Cleveland. Ye think there is ne 
evi dence to guatain thig contenticm, amd thni it is clear that 


plaintif? was the one whe rem out from between the wascns. 
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We think ihe verdict ef the duty ie Gleariy snd 
samifeetly against the weight of the evidence, ihe si tnesses 
fox the dsfendent wert in nc way aounested with 11 bul eppeat, 
witheut diecute, to kuve been imtelligent end fair aen. Even 
if we eeause thet plaintiff's wersion of the malter, which is 
eupported only by hie oun testismny, i8 correct, yo we teink 
that no recovery could be led for it en@wn thet gisimuif? wae 
guilty of contributery negligence. there is ne glain made 
tHai the cab wus traveling at an exeeseive Pate ct epomd oF 
that the driver did nct step the axb when be discovered tae 
boy. Go far as the evidence shows Luore wae nothing else 
in the etreet at the time excepi the two eabs traveling went 
ani thet vayoms Standing at the worth gurb. Fhe plaintiff 
séotaties that he eax the osb om the eset aide of Federal 

etreet and thet 4% sas thea stepped, in there circume tances 

: we think it clear thet om Lie Own version ef thr mee no ree 
govery could be had, for it shows that he was sot in the exere 
else ef that degree of cure fer iis aun safety which the law 


Fequires. 


Although the peimt wae uot usde in the trial court 
mor in thie court, we find thet plaintiff's father testified 
thet he had expended $225 for docter’s bills in endeavoring 
to cure plaintiff of Hin injuries. Of wuree, thie could not 
he recovered in en uation by the pininti£f®. £, & A: Be Ge. 
Ve Lemmet, 12 IL]. App. 408; Burke v. Eliis, 105 Tenn. 762; 

2 Thompeon on Hegligence, 1266 


fhe judgaent will be reversed with a Tanding of 
fact. 
REVERSED WITH A FINDING OF “ACT. 


Finding of Fact: We find ae ultimate facte that pisintiff was 
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mO% in the exerckse of urdcinary care fer Rhea own safety 
at the time of the secidmt as alleged in nie statement of 
Giaim, bul was, On the contraxy, guilty of contributery 
megiigenee, 8 further fiud that defemicnt wax suiliy of 
mo negligence in the opereti<n anc tumagement ef the taxke 
cab. 


SHOSSCH amd TAVLCK, dade CONGR, 
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BA, PARSISIEG JUSTICE O'CGRRGA Geliverec the 


opinion @f the eourt, 


Walter ©, Greigitem filed a S111 for diverce 
againet bis wife, Bberethy 9. Creightem, eRerein Be alleged 
thet he had trested her kindly snd affeectimeately ia sil 
things ané at «Li times conducted himself toward her 
in « wanmer weil becoming 2 sted, true, kind suc induie 
gent Buebend, emi charged that the defendwnt Aas been 
guilty ef extreme and reventsd erueity teward Rie. ‘the 
defanéent amawered the Bill 4 saying a11 the saterici 
Gherces, A hearing wae had sn 2 déeeree entered in fever 
ef the e@episinent aad granting « divorce, to reverse 


which gefencont arogetutes this assenl. 


The sarties were garried in SCecember, Lv0S, 
and lived in Atlentic City, ".f. ince tWielr aarrisge 
there nawe been three separations. Tee last me sabeat 
Beveaber, 1217. At tHat tine the cemsisiaant left nis 
wife in New Jeraey and came to Chiceaxge, There were 


BO shiléren born of the marriage, 


Compiainant's ecmtention ie thet he wes f ereed 
te leave bie wife om account ef her extrene anc repeated 


erueity, while ker sesition is that the seperstion was 
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brought about through complainentte fault in drink ing 
hard Lieusr end associating with sther women. in his 
Bill Be alleged far sseeifie acts of eruclty; (L) that 
in February, 1913, *in an attespt te kill hie or dise 
figure nis fer life, she threw eurbolie acid is Kis face"; 
thet in 1915 she sttaeked Kim, slansed Ric im the face, 
asd Eiexed hin in the abdomen”; (3) that mi or sdout 
September 30, 1916, without erevecation *ahe best his 

om the face and tedy*; (4) that & er abeut Nevember 

S, 1917, ehe *jabbed a hatcin inte bis arm and side,* 
There wan sle¢ @ general cherge thai she hed at divers 
times since their sarriege beaten, struck, wicked, choked 
anc otherwise ervuelly treated ani abused Kim anc threaten 


¢@ sis Life, 


A% the time o: tkeir serriage cemelsinwit eae 
about twentyeone and the defendant ecichteen years of nee, 
Re ees & nmewaraser rer orted is Atlantic City. Her earente 
bought and said for est ef the fursiture when the couple 
aterted housekeeping for theassivea, And defendant's 
sother, sines the warriage, furnished money te defendamt 
fer tae surchase of food snd elsthing. And at @tner tines 
éefendont has been given amey for feed fros comslsinant's 
friends, Complainent testified inat the first fee amthe 
ef their warried life were hagny bet afterwards on account 
ei defendant's conduct in ecliing at Kis cliace of business 
and annoying him *hie nerves gave way under the strain,* 
anc they separated fer «a time. indeed there ta iittie gone 
tention but that there were «= great many alterestiG@ue snd 
qaatPels between them during their sorrieé life, Complaine 
ent ¢ontemés that this condition w=5 the result of her anneye 


anee and eruelty «hile defeadent's sesitim@ is thet ell these 
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aiffieulties -ere the result of his drimking snd aeseciation 


with ether women. 


Ae t® the eneeif‘ie charges ef eruclty mace by 
canel zi neat be testified that im February, 1915, they nad 
@ Violent sustrel; that she hac = em@sii vwisl ef carbelie scid 
ame threw it in kis faee; that it burmed and ran down the side 
ef sie [avez tnat the cause OF this trouble ens thst there 
was *ne <tney for feed and the things ee euzkt io have in 
Life," The defeni=mt specifically denicé thst she three 
the sarbolie acid and there ia no cisim that there wea any 
éiefigurcuent er any medical attention required. There vase 
a@ correboratim of caimlninunt'a testiatmy on this seint. 
Ae te Ene setend sei @f ermeclty tharget, he testified that 
ahe repeatedly struck anc seratehed fim, This she alse denied 
end there is no correboration of His testimeny a to thie, acer 
is there any claim thet he «ss in any way serisuely injured. 
er in danger of teine s6 injured. Compisinant ferther 
testified that on or shout September 30, 1916, she cage up 
bening able at Sis pises of tusinesa end struck Bie « blow 
alengeice of th« fase, anc teat prier te the time the blow 
¥aS gtruck nt werés Bet eseset beleween them, This #ne cere 
roberstad by the then emmleyee ef couelainant but he teatie- 
fied that the blew wae struck after a Keated ereusent and 
thet comelsinant teok hold of defend-mt snc wushed her out 
ef doors, As te the fourth ehorge cameleinant testified that 
Khe was acting as an election official and thut hie wife came 
te the pelling slace, demsnded soney fer fesd, shich he sate 
he €i¢ aot Kave, and after seme words she «sbhuck bie in the 
arm with a hetein,. This wae eorreborated by enother viterss as 
well as by the defendant herself, although she ¢laisas ake 
sivply jebbed the nutpin io sia sleeve, There is no cans 
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tention that he sae injured te any extent a& ie the eridonce 
at ali elear that Ais arg wae actualiy giersed sy Lhe pin. 
Compleisant toatified te eiher seis Sf ermelty on tke cart 
oi Kia wifes; that at ome time after he Had Left their aparte 
ment nis wife ecllied hie Gaex in « losé voleez; that be went 
Back ame just ag the doer was ceened Bis wife struck Bis with 
& milz bettle et%ting Kie eyebrow sc that it bled anc Left 

aS mark, This «28 denied by the wife, her testineny being 

te the effeet that the sesr ene the regult sf ea Pight ¢age 
Blainmamt hed in Atlantic City with cue Swarte, Ser testie 
mOny wae esrroborated £5 some extent by Swarts. Gther sets 
ef eruelty were testifi-?d te and there ean Be so doubt that 
th: te was considerable trooble between fhe sarties, Caerlaine 
emt wae acearentiy a str og vigorous sen welching shout 1434 
pounds an¢ had slayed feetbsli, She «ag alee «womarentiy 

a strong henltnhy women weicteing abeut 150 stands. “ene of 
the injuries which Ke aomntends were iaflisted usem bie sy 

Ris wife were Go a Very sericus nature, aor ia there any come 
tentica that he ese n@i at all times «le te sretect amc defend 
himself, “he denics striking his excest “hen he attacked 
ney first. Several eitnesees fer the defendent testified that 
SomMlaineant had atruek her = s auster ef aceasime, and 
evidence wae introduced en behalf of defendant strongly teade 
ing t% guneert her contention thst Ke waa unduly intieate 
with @ther wemen and that thie was the erimary emise ef «11 
of tm: treuble. She dec# not ~ant a diveree bui testified 
that she agaim wante to live with Rim ae hie wife. The 
Supreme Court Sf this State im the enee Sf Jrenchard ¥. 
Trenchard, 245 111. 315, held thet extreme ané reseated 
cruelty, 22 those teres are used in the Diverece Act, meen 
physical acts ef ficlLemece amounting t© bedily Horm such as 


endengers life or limb, or such agts os reise = reasonable 
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agerehkension ef bedily harg@ ano creates a state ef serecasi 
Ganger incompatible with the marriage sti«te. Thst Bad tease 
eer sec setulance OF manner are aGi sufficiesat grounds fer 
éiverce for extreme amd repeatediy eruelity. in Garrett Vv. 
G tt, "S52 Ili, 318, the eourt esid, (o,. 322): “It ia 

@ Settled Law thet diveree ic « remedy provicet only for 

an ianecent party, 2n¢ when each sarty bas esuce fer die 
Woree @fninst the @iher Gf the uame statutery character 
neither enn be gremted a divyeresy; th=t = Sefentant charged 
with extrese anc renentet eruceity asy shévy in defense thst 
the complaisent wee equally eruei. Dubcrstein v. lyberstein, 
27L T1i. 332.} It nee, hewever, slways been the rale in 
this State that while the general erincinles oi i=<# are the 
gan¢ #hether the suit te imatitutee by the husband er gife, 
im the apslicstien of thes srincinles it is seeesasry te 
e@igider tne relative ricnte =§Bich the sarriege bas crested, 
the physical cenetitutions sac tesmseraments ef the varties, 
ené that it aust Be a clear case which will iméuce the court 
te gremt = diveres on the sppliestion of the husband fer 
the eruelty 6f the wife. (Debaliay v. LeLainy, [1 I1i. 251) 
Ii is set sufficient t@ shew siight acts ef viclence @& 





her eart terards hic, #6 lemg se there ig nO resem te 
Suseest that ke will ast be able to nreteet himesif by the 
exercize of Sie weritel gerers, « « The sere ¥iclense ef 
the wife fray whieh the hudbast ean easily orstect himeceli? 
is sect eruelty, Tre husband may srotect Nimeelf by using 
necesesry foree, Sut he meust net retaliate by civing bise 


for bier.* 


when this ensé went t° trial eemplsainoit anc snether 
witneoes testificd im hie behalf in esen court and tne sele 
witsees grcduesé by defendant waz hereeif. After these three 
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Read testified the eeurt eoitimued the eaxse and tee ether 
witnesses <1l teatified by denceition, #¢ thet we are in ae 
geoé a s5eiti@ as was the trisi judge £6 determine the 
eredibiiity of sli the witnesses exeest the three. After 
a eareful gonaideration of «11 the evidence tm the reeare 
amd im view ef the rule isid cewn im the sutserity Leet 
ekted, we are clearly ef the éofmicn thsi the <“plaisest 
ea set p¥even mich sets of erucltiy as weulé warrsnt the 
éecree of diverce in Bie faver, Ser de we believe that 

he vas Dlamelees se he centends, Tre deerec iz not war rented 
by the evidence and it is, therefere, reversed ané remanded 
te the Cireuii vourt ef Cook County with direetions ta dige 


mies the 81231 fer want oi equity. 


THOISGH ANE TAYLOR, JJ. CoscUR, 
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BH, PREDSISANG JUSTICE OfCCNHOR deliverea the 


opinion ef the deurt. 


PLEARTAT?S Beach. Cult oe a eremisscry uote fox 
23600 ageinet Praderisk 3. Serr and 6. Prank Faylar neeking 
te Bela thes at endereers of the afte. Carr wee mot served. 
the Jury by ticie verdict amceored plaintiff's cemages cgeicet 
fayier im the sum ef $360 "Blue anterest de«.* Afterwards 
the a@ur$ qumputed the imivreet and entered judguent fer 


$5090, Le vreverse which thie appeal is sresecuted. 


She venerd diatloner that shaintéff, wise pines 6F 
business wee 72 Yelk otree4, Hew York Cliy. qumedi tae Housed 
Garner loaseted at Sted etrect and GCettage Greve avenue, Ghie 
Gegot that i% wes under the lence ic tie Carr Heiel Operating 
Company, a aorporation; that Carr wae samnger G2 the Cperete 
ing company and that he and Taylor owned ali the steck ia tuat 
company, 15° ohayres tach; that the hotel wan no. a eusoege Pie 
angialiy and om June 7, 1917, Carr wae in Sew York and arranged 
to have glaintiff lean the | ecupany 23500 to enable it iS cone 
tinue in business. Thie wae agreed te ty plaintiff on tne 
semdition that the note so.ld be endorsed by “arr and taylor. 
The note was dram, endorsed and delivered, and afterwards te 
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weney Wak tuymed over Lo lhe “opergting Gompany. The neie 
Wee cated Jume 8, A817, due <i Sonihe after uate with inte 
terest at the wate ef 25 per anmum. St was saysble to tke 
Order of the maeker, Garr Setel cpersting Gopeay, and hy it 
endorsed, Carr aud Taylor endersec, anc above their semen 
Was tne Teliewing: “Ye Rerehy waive any enc #11 Re Li oe 
SRALRo ever OF RorRepayment, cesana ana prebenialion of thie 


note,” 


fhe defendant's sumtentiione are: Yiret, that the 
words quoted were noi on ihe mois at the time he endorsed At; 
Maks ined thers Wa NO evidence S4nt the spite Aud been pre 
sents: te the auker Tor payment amd ngiise of dishoner given 
te defegcant, he aculd set be Beeld Llinble; Second, thnt on er 
about Auguss 22 following the delivery of ihe nacte 14 woe mute 
ually agreed beiween the Sleintiff and dare and Gayler thes 
if Tayler would deliver te plaintiff ali of the stock ef ihe 
onry (otel Cperating company ec that. Varner eo.id rum the 
hotel, or at ivagt Mave aonething t¢ easy in the sanagésent of 


it, that he, Faxvmer, would ieliver up ame cendsl the Ho ie. 


faret. Gitnesses forthe plainiaif testified that 
on June 97, 1847, Carr and Taylor were at plaintiff's solace ef 
buginess in Hew fork Giiy secking to horrew £3600 frome slaine 
tiff so as to eumble thea te keep the betel going: thet oleine 
tiff agreed i loam ihe momey te the Operating cepprnp provided 
the oonpaity wruld give ite note due in six months, enmderred 
wy User and Taylor, that this whe agreed te by os) 1] parties 
and thereupon plaintiff's otcerney drew up the mete in queetion, 
but thet $i wae set signed for the reagen thet it was stated 


that the pote company had « rubber eteme is Chisego that was 
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muped tc affix ite signoture to do camenisg that the atiosney 


wrete om tac back ef the note the verde above quoted and thet 
He exclaimed to Carr and iayler their legwi effects thai the 
mote was then taken by Carr tc Chbcuge whore the g#ignature 
ef the ecupanmy was affixed as mcker anc those of Care ane 
Teylor as endeorsera; thai it woe them forwarded to sarnmer in 
Hew York and that the aoney was subsequently received. Carr 
aid not testify und apperentig couid mpi be found. Tayler 
testified thi Be wig not in Hes York on Tame 7, 1917, but that 
he wae in Caieouge on thet date, and thei the first he knew of 
the mote wae when Li wen shoeum te bina im Chicesge by Sarr on 
Juse 9; that Carr explained the situation t him «mi that 
Tayler thereupon wrote hie sume om the oack of the notes taal 
the worde gucted were moi on the mote st that tise, Zvicenee 
in the fors of telegrams passing between Garr and himself was 
alee offered by Tayler indiceting that Cary was in ew Yerk 
amd iaylor in Chicage at the time in question. Teo witnesses 
for the glaintiff and one fer the defencant qualified aa exe 
perts im hesdwritimg. iho twos for tie plaintifr teatified 
what ig to@ir epinien ihe waiver en the heck Gf tie noLe ene 
writtem befere Carr and Teyler endereed it, siile the vi imess 
for the defencent testified thet im his epimion the weiver 
wae veritten after each endorsenmenia, Ye think the evidence 
etrongly temic to show, a8 Wriended by Taylor, that he ene 
iu Chicese on Jame J, tbe dete the note wan drawn, but we 

40 oot beliewe that thin fact is controlling, for the jury 

at tae gequent ef tas sieintiff seecifiesliy feund tzat the 
waiver writien on the Beek of the sete was written before 
Sery and Taylor emdereed it. And upemn a saereful sonsiceration 
ef aii the evidenos we are unable te say timt suck epeeial 
finding ic ageinet the manifesnt weight ef tae evicenge, But 


coumeel for the defenieni argue inzat even if the weiver pan 
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written befere the note wus endersed by Sarr and defendant 
that did net exeuse the plaintiff fron presenting the ne te 
amg demanding paywent, but Ghat ihe seat that cam be onac 
ie that the words quoted simply waived motice to tue ete 
doreere thet tut note Had net began paid. We thimk it ie 
unnecécbary to pase On thls “intention simae i. is «Gmiiied 
thet ise waiver wae auificient t weive uoptice oc! diskoner 
for the reagem that the nete on iis face is sade payabie 
“at plaintiff's pines of business, Vist 7) Yuli Street, Sew 
York City. Since the note was held by Kim eil the time it 
must be prosused that it was <t ithe plage where it was asae 
paysvle, and, therefore, it wae Oi nesepsary for the slsaite 
Sift tc ds anytaing further timn to have the note cm the 
day it wee due at 79 Gall strevt, Hew York “ity. Ses. 73, 
Gh. $8, Af. provides that presentment fer peyscnt ie made 
mt tne preper plese if it ize presented fer payment at the 
places specified in the instrument, 26, therefore, sold treat 
since the neie “ue celd by ‘the pleimtiff enc sae payable at 
bie place oF burinese in Sew Yerk city, no further presente 
ment wae necessary, ami elnee notice ef ntiepoyment or dige 
hemor wee waived the defwncent ie liable om the note, 


Begend. The defencant mext ecmtencs that ine seurt 
erred in exclucimg evicenece efiered by Kim tending t show 
that thers wae BR agreesent beiweem tac glaisgtiff, through 
hia agent aad aticmey, sud the defescant en august 21, i947, 
whereby At wae agreed thet if Yaylor would deliver the 30¢ 
ehares Gi steck ef tne Carr Hotel Cpersiing Company tc blaine 
iff the apte would be cumeeled, che @yldener wos szcluded 
apparently o% ine groumd that 2% teaded te vary tine terns of a 
written agreenent sntiered ints on august 21, between Carr, 
taylor, piaintiff’s atwrney end iayliex‘s utterney. it 
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abe 


reeited thet es August 21, 1917, there wae transferrea te 

the two atiorneye, as trustees, Rt shares oF sieck of the 
Carr Hotel Operating ‘“ompany, 1% further reaited that “said 
trustees Baye ne personal interest in thin siedks snc hold 

it as trustees for tne benefit of ereditere of tie “arr Hotel 
Operating Goupamy, amd te enable thes t2 #613 the assete of 
Seid soupsany er to take such 6lner Sipe in the pregiaers 26 


46 thes gheii eeen bast. * = # 


"3m case the: shall be any surpine after the paye 
gent of ali the debts and obligations of saiacd soupany, anid 
Rubine (glaintiff's sttereey! shell, in hie diveretion, ade 
jJuet 211 usttere anc differences between the Bolders of said 
stock as to the asoumts to be pele te thes ac te whbeh they 
aay be entitled by reacems of inie tock, in sacing: sack ade 
justeent ke slall sot ve peseseurily bound i) divide Lee sre 
eeede of enic eteck in seccordense wit: ib= mughear of enaree 
held by the warioue etockholders wet cheall teke into coneiders 
ation all eireumetanese surrcunding sach tranesstion.* in 
wacing the efier of the ewidenor tendimg to abhow taut 24 wae 
agreeé on August Bl that the sete wae te he aeiivered up amd 
ganeeled, counsel fer defeningt stated that ihe etock ena to 
be deldvered so that glaintiff scevld somtyre] the Sosre tmebel 
Gperating “Company; that the lears see to be seeigeed sc af 
te get Garr eut ef the eoapeny and inefiell a new sumeger ef 
tae Rotel ee 1: wae claimed thal Carr had tesumeged 2%; 
éhat om the sence day Garr wae reueved a& manager ri Seyler 
Was ¢lested president aud 2 new menager imeielledy; thet “iz 
pursuence «f that agresment test sigck eae ferees ever be 
these trustees and 1% steed in ihe Hence of ine trustees 
waiting for further ipetructiecns from the “sth until evexye 
thing wee terminated * ° * We claim there wee se eritien 
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agreesent simtever relieving them fram the payment ef tails 
OGie, bai a verbal. egresaent eniered inte between Tayler 

aga Babine, osting fer Sarnar, thai if he @eald get Gere 

aed Yayler ic enter inte ‘sat fora ef agereenent {which ve 
have quoted} atc cancel ami surrender the stedk, thet the 
nose will te eeneddered aa puid.* Tue offer ef isle evie 
éemce wae objected te anc «xelud«c on the groua icant ib 

was made pricr to Gne ezeqution of ine trust agreeseat, 

ead that it tended to vary the terme oF that inetrucent. 

Sé think the ruling of the court wie sutirely preper. Tse 
ageebaen) was drawn ap by plsintiff*e shameel in the gresenee 
ef defemient’s counsel and if it were understood and agreed 
that the acte was t@ be delivered ap and tanecled, if seuid 
Bave been & tery givcple watier ic Rave stuffed sé in the 
agrewsent. Tht #lementary rule of iow thet excludes 212 
evidease ef agreseentse made pricr to 6: oeNteaporangcus ith 
the execution of = writies agreesent severing tac came subjeete 


matter, we teink, remdere the offered evidence imacuiesibic. 


Befeucasi alee eontemis that i¢ ume errosx fer ike 
court te gompute interest on the aacumt of ihe verdict assenne 
ing the plaintiff's daneges ai $5500 “plus imterset due". 

Ri wee « simple matter fer the aiurt to aompute the interes} 
@m the seount from the date of the #z@cuidom GF tue meLe umeii 
fue cate of the verdict. Thic was entirely progev. Zuere 


iG mo sOmpisint that the amoumt ic moi properly ¢emputedc. 


Gne judgaent of the Superior Court ef “cock county 
is affirmed, 


AFFERWTD, 


THOMSON AUb TAYLOR, J.J. Gowan. 
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BB. PRESEEGHG JUSTICE GIQGOSEGE delivered the 


Spimien ef the sourt. 


#laintiz? brought suit against defenucnt te resover 
tne purchase rice ef 2 coet keeper, card rack ana 2000 cords, 
ihe case was tried before tne gouri witacui a juxy ane there 
wae a finding anid judgment in plaintiff's fever for the amount 
of ite claim, $84,660, to reverse which defenient srosecutes 
this appeal. 


fhe recerd diacloses that the defendant comducted a 
garage at 2364 BE, 95%n street, Chimege, sac that ita saia 
Officé wan at 9CES Commercial svenuez; thei in Soverber, 1915, 
® representative ef slaintiff eslled en the superintendent 
ef defendant's garage for the surpsee of selling Bim a tise 
clieck. It wae sgreed that the sleak should be imetalied and 
tried for 3¢ gays The cleck wat delivered and installed and 
on February Gnd fcllewing the superiniendent of the qurege 
motified pluintiff that the cleck was not eatiefactery and 
wanteg it reneved; timt the superintendent lod talked the 
metter cover with the president ef the defendant cempany and 


it was deeided to purchase ihe cost keeper involved is the 
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ane 


imsten?t ese¢s tht showtiy the reefter plaintiffte representas 
tive aelled at the garage, ressved the qeck ond ine taliaod 
tae ee Beeper ond card Paek end Gelivercd ine S000 cardse 


fie gefencant saving refused to pay thie enit wae breughte 


Pisintiff's comientiion waa thsi ihe salt wae uncene 
diticnal, while, “m the ether hand, defencani's pesitien wee 
that th: enle wae aad? upon concitien that tas seat zeeper 
werk<< to defencant'se extiafactios, imring tse exeminstion 
ef tine witness Heiseer, “he repreaeni#d plaintiff in ine snie 
eof the articles in question, after questions were sagkea ane 
anewers sade, coumee] for defemcant stated? “i object ans 
Weve ihet the question and anewer be virlesem o.%t." Zbis 
ROLIGH Wan Bade Severai tiges and slenye overruled by tne 
eourt. Yhe witeess was then asked ho wea preeent and what 
waa esid at the conversation between Rimeeclf and defendant's 
eugerintencent, and after the question wae snsasered defeniant's 
eounsel aeyed thoi ine guestins and ensver be ctiricken, «hi ch 
Sag Owerruled. Plnintiff'e couneel then asxed: “Gg. Then 
what keppemed? A. i made out a straight order fer a cost 
keeper, eur Recorder $24, Hee, #5827, the price of which was 
$75.00; also for supplies; one single card ruck (627 fer 
$5.06 and 2000 enrde like sample i showed Him 44 by 4) at 
$3.36 per . amounting ie $4.66, st a ictal of $84.60, and 
Mr. Denville (defencant’s supexsintendent) signed the order. 
iy. Green: (Goumeel fer defendant} i shjest amc seve that 
the amswer be stricken. fhe court; Grerruied.* Govunnel 
fos tisereans see AFRKe tant tee easerer qurted eann.d Leye 
been stricken for the reagom that it wae not the best evidence 
ef the transnetion beiween the perties, bat that the written 
Order was the best evidence anc should kaye Seen produced oF 


ite absence accounted fer, No such point wat made on the trial 
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it if obvious that 1: gennei be sade fer the first tise 
4% thle chugt. The shicetion should keve been soccitic, 
it si@uld cyt betm colvied Gut that the gintegent of ine 
TIjREES BAR DEL Lhe ESei evidesce ef tbe trenaseticn Bub 
that $5¢ @Faes BhhuiGd Maeve been praedused. That scourge 
HOt having Seen pursued t5¢ coini gunumei be urged here fer 


tne firs} time, 


f% 28 83.56 aputegded thai Sacre was ae evidence 
hat kr. Gowellie, dufeniant's superintendent, Hed anineriay 
WO Surehast ime CGGdh in swetiicn, Yue evidence chews that 
Be @8itree inte eS ereGugemest eaerdsy the Lies civ ek BER 
igatedled in Gefenmiami*s gerege is Uovember, i018; that i¢ 
remoime?d $80Te CELE ths: Woliveing Febeuary ween 24 wae Fee 
SOYGR RG that ihe cet keeper wes imetalied the feorepart 
ef Pebrusry one inet « Tew days thereafter £% was eeen by gefen « 
gemi's presicent, The evidenes further aewe thot befere ine 
Sent teaper wae Amsialled fonvilile ateted te slaistiff'e regree 
eevtative taei be had talked the satier over sits éoferinnt!s 
presigest amd thei it was dealdad te purdhage tho cost keeper. 
in these scirsuse}anees we think 1% shes thet thers wae eutthe 
@ient authority in the agent te entay inte ihe agraewseat as 


eumtended Sy plaintiff. 


The judgment ef the Mumicigal Geurt ef Osi cage 
is affirmed, 


AFPLRER Se 


THOMSCH 48D TAYLUS, J.d. CCHGUERs 
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BR, PR S2R18G JUSTICE O'SCHSCR delivared tue 


CZimien OF tee urbe 


Piniatif? Brought suit against defravent. te reoover 
oeagees O68 & goniract ef guoranty imeurnnce comnenly Exowm as 
@ @cbedule Rend. At te: clese of all the evidenae here vas 
& directed werdict in faver ef plaintaf?f fer the account ef 
ite claim, via: $8067.80, and the cawe is bere on icfendaat*s 
appeal. . 


aint FS00rd disCicses tuat unitr tue grevielens 
@Ff the bomd the gofencant agryraud Ww r¢iaburee the plaintiff 
within three monihe after sustlufactery proof of Less aad 
been mace for cil sameys iget by reauon of the dishonenty 
Of pleiniiffte emeleyeck. Attacked to ane made a gart of 
the tomtract wae a eehadela ahowiag the names ef plaintiffrte 
employees togetaer with the saount of the bond eoulisable 
to each, One L. X. Boyle was slsintiff*s esashier at Blcone 
ington and he had eubeusled and converted te hia on use 
meneye beliencing to plaintiff ageregeting $15,156.34. Upen 
discovery of tule chorteage plaintiff Sotafied the cefenéant 
ane afterwards subadtied proof ef ices, Payment set having 
been made tiie suit followed, 
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fhe dgefeniant Filed an affivsuvit of mcrite setting 
up the nature of ite defenee in which 1% averred itnt at and 
before the time of entering inte tne Bond plaintixf knew 
that Doyle was a defaulter but trai it did net dizclowe this 
fact ic the defendant, tut sttempted te defreud defendant by 
coeneealing the facts frem it. further defence war, at 
eet up in the affidavit ef merite, thet pleintiff had foiled 
te furnish defendant with satisfactory proaf ef lege se ree 
quired by the contract. Gn the trial ne aitespi was made 
to substantiate eitherof itnece alleged defenser. At the 
close of plaintiff's eviden: ihe defenceunt effered in supe 
port ef its aption fer a directed verdict the files in ane ther 
ease in the Mimicipal Jourt which purported te be between the 
some parties and en the sume bend. he soOntention ef the dé= 
fendant wea thst more ikem one suit o Jd net be broucht on 
this bend, but that the proper practice wes ts sugsgent further 
breaches of the bond in the firet suit smi ast te imetitute 
separate suite, It is contended tbat this ie evered by 
section 20 of the Practices Aet. Counes] fer plaintiff cone 
tende that section 20 of the “reetice Act dees not apply ex 
cept tc penal bends, Seetien 26 of the Praetice Act Mas noth 
ang tc do with tomde of any kind. It previder thet cases 
shall be set and appertiened for sush deys of the term ag 
the judge way direct, end fer the issuence of subpoennea to 
witnesses, etc, It ie clear that counsel for beth parties 
have not correctly designated the sestion that they aro beably 
have in mind, We think they refer te section 35 ef the 
Praetice Act which has te de wlth sections en penal bends, 
Theat section is noi applicable te tonde Like the one in seit 


which is conditioned fer the payment of seney, 
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Complaint is made to the proof of claim submitted by 
mlaintiff to the defendant on the ground that it was not made 
by the duly authorized auditor, as defendant's counsel say is 
required by the bond. We have been umable to find any such 
provision in the bond. The bond requires proof of less to be 
made by = duly authorized officer, and that it should be 
prima facie evidence of the amount of the claim, The same 
point was made in another case between the same parties on 
the same bond, C.& A. R. R. Co. VW. Chicago Bonding & Insure 
ance Co., Gen. No. 25667, where another division ef this court 
held the contention unsound, We are entirely satisfied with 
the reasoning of the court in that opinion. No complaint was 
made to the preof of the claim until the case was reached 


for trial and, in these cireumstances, 1i was too late, 


Defendant alse contends that the judgment is wrong 
for the reason that the record discloses that plaintiff could 
have prevented the loss by the exercise of ordinary care and 
that since this was not done it is net liable. In support 
of this the case of Whyland v. Ghicago Bending & Insurance Co., 
209 Ill. App. 485, is cited, That case is not in point for 
the contract there made it the duty ef the assufFed to make 
an examination of its accounts every month. There is no such 


requirement in the bond in the case before us. 
Finding no substantial errer in the record the 


Judgment of the Municipal Court ef Chieago is affirmed. 


ANFIREED, 


TAYLOR AND THGISON ,JJ. CONCUR. 
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WANSFICLD HK, LUSDSERG, ) 
(Plaintiff) 
mar 
AAROB \SODSEwAISER, 
\ (Gefend eat) Z 
\ } 7 APPEAL Frou 
aia WUMICIPAL cove? 


4 
AARO® BORMESEISER fer the 
use of BASSFIELD K, LUNDSE RG, 
\ 


GF Cr icacw, 





4 Aone lilee, | 
\ ) 
ve ; 
x ‘ QYOrarn L 
BuKTHA B, BODENMA 135 } 222) A. 837 
(intervener), ; 
) 


Aoseliant. 


Ba, PRSSIDING JUSTIC: GS 'SoRNGK delivered the 


opinion sf the agurt. 


Gn Savember 18, 1913, Sanafielé H. Lundberg ereught 
auit im the “waietesl Court ef Chicag@ sgseinet aaron Sedene 
weieer on a presissery mete for 71,244.65. Gn April 297, 19214, 
judgement was tazen ageinet the defencent by éefauit, the ¢ee 
fencant having f=iled te file wm amended efficavit of serits 
in eecerdsnecs wits en eréer of esurt. on April 34 sm execu 
tits waa issued and siaeed im the Ramds oF the bailiff, <md 
@h ouly 232, 19134 it waa return<<, the returs seeowing that Re 
bad mace a demand fer payment by delivering te the defendantta 
wife a eooy of the execution sad netifyieg the cfencemt that, 
if he desired to claim exemstions, he should file = schedule. 
éfteresrés August 3, 1914, the dxfendont filed a schedule. 
Nothing further apgeare t@ have been dene umtil Deoober il, 
2918 shen ac sifidsvit ef garniskacnt wae filed snc = garnishee 
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summons issued against the 2outh “Gide State Bank, ‘he 

bank snewered that it heat ao seney in Lie cosmersicon bee 
lenging to the defend=unt m4 thie issue wee cintected. 

Gn Goteber 23, 1919, the case went £¢ trial end, efter 
plaintiff had sregented moet ef his evidenee, the defende 
emt's «ife, Bertha &. Bademweiser, by leave of court, ine 
texvaned cleiming that the soney on deseeit in the carmmighee 
Bank bel‘msged to Ker, This wee the anly isewe. Amd siter a 
hearing, the court found that the semey in the bank beionge 
gd te the defendant sad enterad Jucdgeent acninet the Bank 
for $5, 200,00, the amount ef the denegit,« 31,637.67 of 
thieamcunt teimg the sacumt of the dedguent entered’ againet 
the defendant, together with interest theresm, waa fer the 
mye Of the gluimtiff snc tie Ebeiaence fer the use ef the 
gefencant, rs. 2edeoweiser ant the bank have vreeecuted 


separate aocesle te this court, 


This esee is “ the enveai of ire, Tedenweiser, 
She sakes tec c@inte: Let, Thet the cS rt wae ei theut 
jurisdiction of the garniahkwent sreseedings ix that the 
record faile te eagw that the excouti@n was aerved on 
Boccuweiser, the defendsnt, amd tat the affidsevit ofer 
the gurnighsent suseome was imsufficient; end, Quad: inet 
the evid not sigss that the money in the garnishee Sank 


waa her soney mmc noi that of her Rusghand, the cefemeant. 


the first point made is nei argued ani, ender 
repeated decisim@s of the Suprese Court and thia court, 
we sight giercgerd it fer the rule Bae been reiterated 
numerous times tint a point macs in the brief, but not 
argued, is esived. We think, bewever, there ie ne merit 
im the oGint. A cony of the execution wan delivered te 
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Bre, Bedenweiser, = comber of the <ofencdant's family. 
This wae in seecrdsnee with the previsieon of Seetion 2, 
ehagter $52, He. 5, #hich srevidee trast an executica say 
be served uron the defencant as a memcena gservec ia 
chancery in served, And Section 11 ef chapter 52, 4.5. 
provides that & sumone in chancery may be served by deo 
livering 2 cosy to a wember ef the defim-ent's fasily of 
the age of LO yeur® ent upesrés and imnfersing such sanber 
ef the contents th-resf, Ye think the execution and the 
returs, me well se tae afficavit for gsrnishsent, wore 
all in aceerdence with the statute. There is ne serit in 
this weint. 


fhe real peint of the comtreversy, however, ean, 
and the comtentic¢n here wact is, that, as between Yr. and 
Bre, Hedenweiser, the soney in the Deuth Side State Bank 
eLlesrly belonged to ore, Bodemweiser anc, thorefere, the 
jucenent is wre. Gf seurse, if counsel's sententim, 
thet the womey belamges €¢ ire, Bodenweieer, is correct, 
the ceupclusion Re sakes ie eeunmd. But, after « careful 
eaneideration 6f the «evidenee we are usable $6 sures with 
the conclusion he «sakes, Ge think there was ‘ente evidence 
te sustein the finding cf tae csurt that the coney belonged 
to Ur. Sodenwelesr, Te certeinly eould mot gay, wader the 
etate of the reeord, that the finding ef the triel judge, 
whe gar end heard the witaecsses, wat agsinet the man ifoat 
weignt 6f tke evid-nee enc, under these circumstances, wader 


the lew, we should net dieters the judguent. 


The evidenee showe that aaron Eodemseiser ocened 
am ateount with ithe garnishee bank in the neme ef the 
BeeBeck Ca, ond he wag the Only ome authorised te siga 
sheeka on the bank, ‘The bank did act knew rs, Bodeqwsiser, 
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eo far ag the account vas ecaterded, The evidence further 
tends te shee that the bugimees of the EoeBeck Co, wae cone 
trelied ond sasaged by Asron Sedenweiser and that nis wife 
had Little to do with ite «ifairs; that ase never sade any 
contracte for it; tver paid any Bills, and Aeron Hodenweiser 
testifies that he hac made € peaita im thie aceaunt from 
time to thee from momeys of hie gen, It is true that 
eeversl days after thie «vid see wae given, when the esee 
ras opened wp to permeit the claintiff te offer the executi =e 
ond the returm trereef im eridsace, Sadenweiecr ende avered 
to serrect thie statement, but we think Ais explenatice 

im thie regard was, t© say the least, very iedefinite. Gn 
behalf of “re, Bedenweiser, evidences was intredueed tending 
te shew that it vas her money that ese oleeed in the bank, 
tut we thiek it clear that we would net be warrented in dise 
turting the finging of the eaurt, 


2ne juégent oi the sumiecinal Seurt of Chiecsge 
ie affiiroeed. 


APP UOSED, 


THOMSON azh TAYLOR, J.J, coNcUR, 
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BR, PRESIDIN FUGTICN GCC delivered the 


e@einion ef the eeirt. 


Benefield hk, Lundberg brought suit de the Hunielpsd 
Court ef Chieage saguinet Aaron Scdenweiger ond obtuined « 
dudgnent. An exeentiga wae iswued snd «2 desimnd mete, The 
execution wae retureed nG part estiefied, Aftervarde gurnish- 
ment proceedings were instituted send the South dive State 
Seak gerved as gatnishee. Hertha <. Bedenweieer, the écfende 
wmit's wife, intervened claiming the money on deposit in the 
Gouth Gide State Bank belonged te Ker. Yhe controversy in 

the ease wae whether the money belonged to defendent or Kise 
wife, ‘the court found that the soney wan the ereneyty ay 
soLonian’t and entercgd judgment accerdingiy, From thie judge 
ment Mrs, Bedenweleer and the bank sreeeeuted aeperats aopeals 
to thie ctirt, ‘The reeerd is the same in eech enat, Ye have 
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this day filed nn ocimion in the expert of ore. edeawelaer, 
Gen. HO, BHO77, whorein we stitute eur reagone why the fuda= 


meet ahaxid be atfireed, 


For the reeeomm etated im that onimiom the Jucge 


gent of the Sumisipal Court de affirmed, 


TNGHSON AND TAYLGA, IJ, O.FCUR, 
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Error to the Municipal Court of Chicago; 
Superior Court of Cook county; 
Appeal from the Circuit Court of county; 
County Court of county: 
the Hon. , Judge, presiding. Heard 
in the Branch Appellate Court 
this court at the term, 
Affirmed 
Reversed 
Reversed and remanded with directions. 
Opinion filed Rehearing denied 
for appellants. 

< : z for plaintiffs in. error. 


for appellees. 


for defendants in error. 


PRESIDING JUSTICE delivered the opinion of the court. 








344 © 25604 


YRAWK .C.\ WRIGHT, 
\ Aapelliaut, . 
APPEAR, FES 





ise cinevrr cost, 


SMECAGG CIATY BALL@AY4, |t m 


iy 
ES 





i 
| cock CURT, 
j 


 Ahpeliees | 
; ge * T A & 3 & 
& ei &@ ae 
. ae 


SS, FUSTICNg PAILS delivered the scinien ef the 


etrt. 


Gn Gatiever 26, 1918, Prank ©, Fright, the sisine 
£iff, brought euit for ¢azagea, fer persemnl injeries, sazsinst 
the defenionte, Snes) Iesull s@ Seceiver of the Chicage and 
Oak Park Zlevated Aallread Caweany, the Chiesse City Hs ilway 
Cospany, wai tne Chicesze Eailways Company. At the slese of 
the slaintiff's «vidence a¢ aoom setion ef counsel fer the 
defendants, the trial judge instrected tae jury to find the 
é€eflenéuate not guilty, The jury fOma the cefendontia ret 
gulity snd, frem = dabguent. tei regis, this accel #as taten. 


ine evidence fer the visintiff sndes subetantisliy 
the foliewingie The plaintiff, « ean sbeut 60 years of age, 
whe had reside@ at 226 Yorth Eason avenue, Avatin, fer tereive 
youre, aad whose last business wae farging ome eteck raising, 
om June 23, 1917, went #ith Kis miees, Geraldine Oustin te 
the Crane #igh Seheck, About 16 Ax. they left there ts go 
te the Auma@tim Kigh Gebeol at the corner of Jaane avenue and 
Fulton street, which ie se Bl es seuth OF the intersection 
of Lotue avenue end Fulton strectsa, they took « Yeztern 


avenue es! tO Lake etreet, then tranaierre@ at Lake £6 £e 
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west oa Lake struct, taxing @ westbound surface car on 
hase street. Their curcdse was 1% get off at wae street 


and Lotus avrenue, 


At Letus avenue and Lake street the traekse of the 
gurface Lines (the Cniesgo City Baliiesy Cameany and the 
Chieage Hailways Caspeny) ren east «nd west, ond just aerth, 
peralleling the tracks ef the surface lines, but upen a 
Slightly acre elevated slane run enst senéd seat, the tracks 
ef the Chicage and dak Perk Elevated Hailroad Commony, (of 
which the defendant Seavel Ineull wea Heceiver,} The dise) 
tenes between the south track ef the gaathbound elevated Line 

and the merth track of the westbound surface Line wus six 
feet six Sr seven inches, The distance between the cuter 
edge of the rail of the cleveated Line ané the outer edge of 
the everhang ef ac elevated sG:th @i the Frail was twenty 
three inches. The elevation of the read bec of the elevae 
ted line, above that of the surface Lines, was twenty three 
inches, that ia free the tep of the rail ef the surface 
line to the tom of the rail of the elevated Lines, The 
distance between am elevated and = surface Line car when 
paseing st the intersection was 2 ghate over three feet. 
The tos fail of the surface Line ia level with the paresent 
ef the etreet. At Lotue and Lake the power of the elevated 
is obtained by trolley. Tie surface between tie tracks of 
the surface an¢ elevated Linas wse Of gravel, snaking 2 
rough incline from the tracks of the surfsee Lines to th Sse 
of the slevated. Juet north sf the tracks of the elevated 
road ané parallel with them, riae the wall of the Chicsce 
anc Lerthwestern Rallread embankaent. 


Shen the weatbound atreet car wm Lake gtreet, in 


whieh the plaintifYy me hie niece, = girk 16 years af age, 
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were sitting, aesred Lotus avenue, seing shout st inure] avee 
aue, & block east of Lotus svenge, 2% nearly eleven o'clock 
in the strning, Geraldine tustin, plaintiff's aiece, pressed 
the button, im erder that ahe eed her unele sicht te stle 

te get off at Letus avenue. They then beth arose wc started 
forward fram sbout the siddi« of the ear, t& the front slate 
form, the slsintifi being in frent. hen they get &% the 
front sclatform the motermen stespec the cnr and epened the 
e@rth door. At that time th re vere fsur or five sasgsengere 
en the frmt sletform ef fh= esr whe ebatructed any vier 
through the ear windows, The sisintiff nat never gotten 

off at that place befere, and did not kn®e hOw elose the 

tes sets of tracks were tegether. The mStersen did net 

any anything when he ceencd the strth dear. when he osened 
the deer, tie siaintiif steeved cut, and was imsedistely 
strueek = Bie leit side by « traim tm the clevated Line 
which was g¢éing east. It is the testimony ef the claire 
‘tiff that he did net hear any whistie of the elevated 

train aor say scuné whstever; thet he Hed ao reeClieee 

tion of leeking west; that ke did net emer that he ea8 
stepoing on tc & Pailresd embankment, silthSish he xnew the 
railroad wae there; that he atesped “ tue slantisg eravel 
or @ the ties of the railroad; that he did not isek west 

te see if a train eas coming; thst Ke was thinking of 
Slightimg; thet «s he eaterwed Off he ens struck immedistee 
iy; thet he does net remember whether at the time he was 
etruck, Ke had beth feet om the ground, 


It ia the evidence Gf his mieee that whes the 
motorman opened the deer, the first thing she neticed was 
that the ¢levated traim, that was geing at 2 pretty good 
speed, was right there at the door; that the aeterman eslled, 
"Lock Gut*, but thet by that time her uncle wan cut of the 
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earz; thet she then exlied "Look cut", sent turned away bor 
Reet en@wing the train wee #6 close it #614 strike kin; 

thet whes hey uneie stenpeed off, he stenoed from the ficor 
ef the ear rickt om te the elevated track, <nd just as he 
Stepped the train Kit Bim. it ic the evideses of the vite 
Heer Jurgess, & PEBtEenger G: the street sar, thet ane heard 
the metersan esll, *Laox o.t*, that she them leoked us and 
sew sOmetning fail ead heard = thud ae the bedy sf the eleine 
tiff struez the side ef the car, 


We are of the ostnicn thai the eridenes sh ouié 
have beam subelited te tee jury. Comsicering sli the gire 
Bmgianedcs ei the ease, we ¢¢ set feek justified in emciuge 
img tat the conduct of the sisintifi, was, as a ustter of 
iew, @F such « sharacter that it cam be said lhegeiiy te 
have contributed t® the injury. As to the sezligence of 
the gurface lines, ve think there wae saple eridence 1¢ 
justify its mibsiseion te the jury. Libby, Selsili & Libby 
VW. [oee, 222 1li, 266, The slact shere the sar stenced 
sig 8 dengercus one, The =e0térenn knew the sliace fer slight- 
ing was rmgh, st an angle, an¢ that an elevated train wisht 
be gCing by, alee, he was in such @ » Ositicn that he oust 
be enerateing gare ag he waa band i0 amow thst the train 
in question wae dangerously sear. Under auch cireumsiances, 
to gtoc the ear, epen the door, and 6 witkGit ever = sorne 
ing, to iavite the olaintiff to get off, was alsost wile 


ful eerelesanees, 


the situstig@ im the instant case is very differe 
tnt froa thet in Shesson v. Gardner, ete, St, sy, Go., 193 
Baes. 143. In that ecsaee the tiaintiff stesned off the ear 
int® a gutter or ditch which wag between the tracks and the 
sidewalk, snd the court held thet, as a street is in ne 
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Senge a yessenger statiw fer tee satiety ef wnich a otreet 
Pailway céspany is reepc@aaible, s6¢ ag guttere like the 

tee in cuestion ere aot unmeomasn features Of streets is 

ar country tewns, smd a8 the scuducter aay sell have sagumed 
thst ehe @as fouiiiar wiic the existence of cutters and 
would govern herecif aec@rdingliy, that hie feliyre to warn 
Ber wee met negilgence. Citing Bigelow «end Zest Sad Street 
faliemy, LOL Uses. 393. $n the instant cage net esly wes 

the feetisg dangercie, but there wae the greater éGanger 


of oncoming trains, 


i, the 28 gese (supra) the court excludes 





frm ee¢eiderstim@ mech = osse ap thie, seying, *it is unmec= 
eseary t¢ consicer wheat eculd have been the duty of tue ewe 
Geter hac tsere Been Boge unusucl cavity inte suich sie was 
iizely to fall.* Here, there ae unusual damger. ASt ences 
{llustreting the liability of the carrier are the follewving: 





Ia ecnelusion, a8 there ese evidence ef negiigence 
am the wart @f the surfsee lines, snc evidence of eare on 
the wart of the siaintiff, taking ints eensiceratiom the etene 
ping of the car, the invitation to slisht, the eoacitim of 
the ground anc the cmowledge the acterman must be saseumed to 
have had, and the slsintiff's »ightful religaee “ the cone 
@uct of the acteoraas, all of ~hich shouid have been submitted 
to the jury, the judguent in faver Of the Cuieose City Aaile 
way Cimpenmy and the Gnicagoe Railways Cospeny is reversed. 
Ae to the judgment in faver Of the receiver; we are ef the 
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@ inion thet the evidences fails te shar eny setiteable secgii- 
genes om the oart Gf sis eoenany. As far az tre receiver's 
Patiresd i« stngerned, the sleaiatiff ese « tresnaeser =nd 
there if ne evidences thet the imjery the slisintiff auiferede 
eguld bave been Feasonably avoided. As ie the Chiesge City 
Reillway Seeeany md the Onie«t@ Heilewaye Cowmeny, the judge 
ment is reverged and the csuce resenced fir a sew trie], As 
te Seuvel Ineull, ea Freeciver ef the Chiecece & Oak Park 


Blevated Sellreed Coemany, the jucewent ie affirmed, 


REVBRSSLE [2 FART AND ASPET Ease TE Fant, 


o'cosnox, FP, J, HeCuNS, 
THORSON, J, PISGARTING: 

Ags@minag that the defeniant ceeteti ing 
the eireet tfallway car wes guilty, even ef greee Recligence, 
in sy osimion the setion of the trial ewrt im direeting 
& ¥erfiict «ss severthelese right, beesmee the evidenese of 
the plaintiff Risself demonstrates he was guilty ef negiie 
gence whieh etmiribvuted t¢ hie unfortunate injery. ‘the 
Sisintiff mad Lived im the acichborhesd invelvsed, far 
teelve yeare. Althowsh he Bad sever bad Gceasio@: t slisht 
from a weetbeund surfsce enr st this peiat befere, he Bac 
ridéep vast there in the surface gars ané also ee « =aesenger 
om trainee of the Slevated Aniilresd, *(cuite eften)* and ne 
kmee@ that the Alevated Eailread tracks «ct thet seint ran 
only eligbtly sbeve the level of Lake Sireet. Abitouch 
the diatence between the nearest raile of the ecnth track 
of the Nleveted Railroad and the nerth track of the Sarface 
Reliresd wae only six feet seven inches and the di stance 
between oneriag care, three fect, oat slthoeugh the tracks 
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and slightly elevated embenkment of the Elevated Railread 
were immediately before him, ss the doo of the surface 

ear at the front platform was opened, the plaintiff testi- 
fied that, upMm that door being opened, he did not look te 
see if an Hlevated train was approaching, but stepped off 
the car without leoking in any direetiom exeept immediate- 
Ly in front of him and that he did not step down onto the 
car step and thus to the ground immediately below the step 
and close to the ear he was leaving but that he stepped 
directly out from the car platform, over the step and M™to 
the Hlevated Reilread embankment, a distance of some three 
feet, and was instantly struck by the passing elevated 
train. Counsel forthe plaintiff refer t° a number of 
decisi®mes in support of the ecmtentiom that under these 
cireumstanees, the plaintiff was not guilty of contributory 
negligence. In my opini™m there ig a clear distinction beo- 
tween the facts involved in the cases cited and those 


presented here, 
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GORDON A. RAMSAY, Admr. of the ) 
Estate of Patrick “innang, Deceased, 
App@llee, APPHAL FROM 
i CIRCULT COURT, 
Ve # 
? COOK COUNTY. 
f 
CHICAGO CITY RAILWAY CO., et al, 
’ 
* Appellants. y OP Tr A Ke €y fe 
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HR. JUSTICE TAYLOR delivered the opinion of 


the court. 


The plaintiff brought suit for cemages against 
the defendants, claiming thet one Patrick Kinnane was on 
February 19, 1918, through thenegligent operation of a 
street car, struck, and so injured that he shortly there- 
after died. The cause was tried before a jury. There was 
@ verdict and judgment in the sum of $3,000.00, and this 


appeal is therefrom, 


It is the theory of the plaintiff, as alleged in 
the three counts of the declaration, that on the morning 
of February 19, 1918, between 5 and 6 o'clock, near the southe 
east corner of 33rd street and South Ashland avenue, that, 
as the deceased (Patrick Kinnane) Was attempting to board 
& northbound street gar belonging to the defendants, or 
as he wes attempting to board the street car and before 
he had gotten on and reached a place of safety, on the 
platform, or as he was attempting to get on the car while 
it was moving slowly, of which the motorman had knowledge 
or with care, shoukd have known, the defendants* motorman 
80 carelessly and negligently managed and operated the 


car, or so carelessly, negligently and improperly set the 
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car in motion, or so carelessly, negligently and improperly 
suddenly accelerated the spsed of the car, that the deceased 
was thrown from his position to, and upon the street and so 


injured that he shortly thereafter died. 


As there was no proof that the deceased attempted 
to board the car while it was in motion, there remains but 
the claim that the defendants were guilty of negligence in 
not exercising sufficient care in allowing thedeceased after 
the car stopped, reasonable opportunity to get on. The 
theory of the defendamts is that the injury was not caused 
as charged in either ofthe three counts of the declaration, 
but that the deceased was struck by the shoulder or side 
of the car while he was standing on the street. ‘The quese 
tion then is whether the evidence sustains the passenger and 
carrier case set up in the declaration, or whether it shows 
that a collision took place between the deceased and the 
car while he was standing on the street and before he made any 


attempt to beard thecar. 


Patrick Kinnane, the deceased lived near 33rd 
street and Ashland avenue, Chicago. He was a blacksmith; 
his place of employment was at Handolph street and Uichigan 
avenue. His widow said he was 55 years old, although she 
stated he was 38 or 39 years old when they were married, 
and that their eldest child was 37 years old at the time of 
the trial. His earmings were $2,65 a day. On February 19,1918, 
between 5 and 6 in the morning, he left his home and went 
to the southeast corner of 33rd street and Ashland avenue, 
where he waited for a car to take him down town. Varicus 
ears passed that point, going north, some went straight 
through te Clybourn avenue, some to Clark and 22nd street, and 


some down town to Randolph street and Wabash avenue, within 
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a block of where he was employed. 


It was a dark, foggy, misty morning. There was a 
light in a saloon on one croner. The headlight, and the 
lights inside of the car in question were lighted. The dee 
ceased stood on the southeast corner of the intersection, 
where people usually weit for the nerthbound cars, but, 
close to the rails. Two doctors testified that his eyesight 
was defective. A northbound car, approached the intersection 
from the south. it was a number 9 through reute car which 
ran straight north on Ashland avenue to Clybourn avenues and 
did not gc down town or anywhere near where he wes employed. 
The motorman, according to his testimony, thinking that he 
wished to board the car, brought the car to a stop at the 
usual stopping place. One witness, Finnegan, testified 
that the deceased attempted to board the car at the rear 
platform and while doing so the car started and seemed to take 
his feet from under him; that he dropped to the ground and 
seemed to strike his head; that he was dragged 25 feet. The 
other eyewitnesses, being two passengers, themotorman and 
conductor and a doctor, all testified to the effect that the 
deceased was struck by some part of the car before the plate 
form reached him; that he did not attempt to board thecar 
The only visible injuries he suffered were on his face and 


forehead. 


After the injury he was pieked up and taken care 
of, andamost immediately taken te the Pecple's Hospital. 
At the hospital he was examined. He was uncensciocus, and 
showed cuts and bruises on the forehead, nose and chin. There 
were no other injuries found. He died on February 23, 1918, 
without having regained consciousness. He left a widow, 


three married daughters, aged respectively, 37, 33 and 30 
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years; a married son, aged 35 years, and an unmarried daughter 


aged 25 years. 


The cause was tried before the jury and resulted in 
a verdict for the plaintiff in the sum of $35(0.00. Judgment 


was entered upon that verdict. 


Six occurrence witnesses testified. One for 
the plaintiff and five for the defendant. The plaintiff's 


case rests on the testimony of one Frank Finnegan, 


The substance of his testimony is as follows; 
He was working for the city and had been, for 7? or 8 years, 
@® water pipe extension custodian. Cn the morning in question 
he was walking north on the east side of Ashland avenue 
about 100 feet south of 33rd street. He saw two men stande 
ing about 50 feet south of the corner, when a street car 
arrived from the south and stopped. Both of the men were near 
the back platform when it stopped. After it stopped ene man 
got on, and the otherhad just reached for the car, and had 
one foot on, wher thecar started with a jerk and threw him. 
He did not know either of the men, The man that fell was 
the larger of the two, and looked older. At the time the 
car started up, he reached for the last handle of the plat» 
form and got one foot on the step. While hie left foot 
Was on the step and he had hold of the rear handle, the car 
started up. It seemed to take his foot from under him. It 
dragged him probably 25 feet. Finnegan hollered at the 
conductor when the man fell and while the car was going. 
The car went about a car length from where he saw him getting 
on, beforehe fell in the street. When thecar came to @ 
stop, he was lying in the street at the rear end of the car. 
At the time he saw the man step upon the step, the car was 


standing, then after that he saw the car start forward. On 
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crosgeexemination, he said that he was sbout 1(0 feet from the 
corner when it occurred; treat when the car started up he was 
about 65 fert sauth of the rear ends that it was a pey-aseyrue 
enter ear: that as toon as the car started, if seemed to take 
hia feet from under him and he drepped te the ground and 
seemed to strike en his head; that he only had hold of the 
Year handle, and had his left feet en the step and his right 
foot was near the ground; that he fell at the time it started 
forward; that the car went forward prebably a car Length; 

that he seemed te be dragged in some way; thet it leoeked as 
though his feet or his trevsers or something was caught on 

the step of tie esr; that he wee dreagced about 35 feet; that 
when he was pieked up, he ras ebout at the rear of the car. 

Cu reegirect he gaye the tan fell from the eet the 


time it stepped. 


The cocurrence witnesses ferthe defencant were 
Weaver, a night watehman, Arff, a foreman for the (maha 
Packing Company; Jeffers, the metorman; Dr. Kem, @ physician 


and surgeon; and Herold, the conduster. 


Wenver testified that en the morning in euestion 
he wae riding on the frent platforms that ae the car got 
Gleese te Sird street, he cow ep ten atanding abeut six or 
@i¢ht imchee from the aide of the vestibule as the car was 
pessing; that the car was net running fast; that it seemed 
to be slowing down to take him @n; that he saw him through 
the frent part of the vestibule; that he Beard & kneck er 
bump that appeared te come from a point almost even with 


‘Wim; that the cay ran a little ways and tnen stopped. 


On erosseexemination he testified that there were 


about eight persone on the frent platform; that he was stande 
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ing with his back tO the radiator; that there were two passene 


gers standing at his right; that as the car came to $3rd 
street, he saw one man standing on the street, just as the 
car passed him; that he was standing where a person ordinare 
ily stands to get on the car; that the car stopped at the 
regular stopping place, and then started up and ran a short 
distance after he heard the bump; that the bump might have 
been a bump by a person striking on the step of the car, or 
any kind of a noise; that the man he saw was standing "pretty 
close", but the fore end passed by him without coming in cons 
tact with him. 

Arff testified that he was riding on the front 
platform on the rightehand side; that it was a foggy and 
misty morning, raining and drizzling; that you could see 
about 15 or 20 feet; that as the car got within 15 feet 
of 33rd street, he saw two men about 5 feet from the crosse 
walk and about 18 inches from the rail, the suorter one close 
est to the rails; that he moved the least little bit as the 
car approached; that the front vestibule went by him; that 
at that time the car was going about 15 miles an hour and was 
slowing down to stops that he then heard a knock; that it 
seemed to be in back of him, about three or four feet3 that 
the man seemed to be about even with that part that sticks 
out at the vestitule when he heard the knock; that the car 
went ahead, and someone shouted, "Don't you know you hit 
somebody": that the meterman got a bell to stop, and stopped; 
that he, himself, got off and saw a man lying in the street 
at the rear of the rear vestibule; that after he heard the 
bump, in his judgment, the car went about ten feet; that after 
the car finally stopped, the front end was about half way over 


the crossing. 


On cross@-examination he testified that it was not 
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freezing; that it was soft and slushy; that the headlight and 
the lights in the car were lighteds that even then you could 
only see ahead five to eight feet; that he thinks it was the 
older of the two men who got hurt; that the car stopped bee 
fore he heard the bump; that when it stopped, before the 
accident occurred, the front end was south of S3rd street; 
that afterwards when the man was found in the street, the 
front end was eight or ten feet north of the crossing or 

near the center of the intersection and the man was lying 

at the rear step; that the front part of the vestibule passed 
by voth of the men and then @ moment later, he heard a bump, 
and the car stopped; that when he heard the bump the car was 
moving. Jeffers testified that you could only see ahead 

about fifteen or twenty feet; that the street lights were 
out; that as he came dow to 36rd street he was going about 
four or five miles an hour; that he saw two men standing about 
two feet, maybe more, from the track, about the place people 
would stand to wait for the car, about eight or ten feet south 
of the crosswalk; that as the car came up, one of the sen, 

the smaller, leaned forward, and seemed to look south; that 

he was then about two and a half feet back from the rail, with 
his head nearest to the car; that as he saw the two men, he 
began stopping for them; that he sounded the gong; that as he 
was stopping he heard a bump; that after he heard it he brought 
his car to a standstill; that theconductor gave him a bell to 
go ahead; that he did not know then if he had struck anyone as 
the front vestibule had cleared them; that when the conductor 
gave h§m two bells, he started up; that he then got the emerea 
gency bell to stop, and stopped, right away with the front 

end about 10 or 15 feet north of the crosswalk; that he got 
off and saw the deceased lying just morth of the back plate 


form. On crosseexamination he testified that the two men were 
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not standing quite far enough backs; that he stopped his car, 
as nearly as he could judge, about opposite where they were 
standing; that the deceased, when he saw him, was lying south 
of the rear step, almost opposite the end of theca®s that 
when his car passed the two men, the old man leaned forward; 
that he heard someone shout; that that was after he heard 
the bump; that the bump sounded as though some object struck 
some portion of the car; that he was stopping at the time; 
that it occurred before he stopped the first time to take 
on passengers; that the car stopped with the front end in 
the intersection; that he stopped the second time because he 
get the emergency bell. On reedirect emamination he tese 
tified that when he heard the bump, he was stopping the 
car; that he then came to a stop; that he then got two bells 
to go ahead. When asked, "Then after you got the two bells, 
that is when you did it, is that right?" he answered, "Yes sir.” 

Dr. Kern testified that he knew the deceased; that 
on the morning in question, he was standing erent doores 
way of 3502 South Ashland avenue, where he lived, which was just 
acress the street, west from the place of the accident; that 
when he first saw Kinnane (the deceased) he was standing in 
the track or close to the track waiting for a car; that as 
the car approached EKinnane was motioning with both hands for 
the car to stops that he was sort of stooped over; that as 
the car came down alongside ef him or toward him, he was 
either standing right on the rail or very close to it3 thet he 
wae standing right in the track as the car came &p and he 
(the Doctor) knew he could not get out of the way of the car: 
that the car came almost to a stop at the time it reached the 
place where Kinnane was standing; that he then saw, under the 


car, the body of Kinnane lying dowm, and he knew he had been 
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struck; that at that time he was not under the car, he was 
on theother side; that he sae him fall to the ground; that 
he noticed the car move again, and then come to 4a stop; that 
where the car made its first stop, Kinnane was lying at 
about the center ofthe car; that he could see him past the 
wheels; that he thinks Kingmane was first underneath the carj 
that Kinnane's eyesight was poor; thai he had seen him make 
change a good many times and he wouid heve to put the money 


Close to his eyes. 


On cross-emxamination he testified that if there 
were two men he did not notice thems that he saw only 
a man and @ woman; that Kinnane was standing just about 
on the rail until the car came ups that he made no effort 
to get out of the way at all; that his (the Doctor's) view 
under the car was not obstructed as soon as the front end 
of the car passed; that he saw under the car; that he knew 
Kinnane was in @ position of danger; that he was a nearesizghted 
man; that he wentover erd found him lying near the back end 
of the car; his feet toward the car; his head at an angle, 
south from the car; that he heard some one shout or make 
an outery; that the car stopped, then started again, then 
stopped again; that he heard tiie outcry after the sar started 
the first time from its regular stopping place; Herold, the 
conductor, testified that the car stopped at 35rd street to 
pick up a couple of passengers; that when it stopped no one 
got on; that there was one man standing right opposite the 
step and, as he made no effort to get cn, he gave two bells 
to go ahead; that as it started some one standing on the 
side, said "De yeu krow you hit a fellow": that he then gave 
the emergency bell and jumped off; that he found the deceased 


lying down on his back in the mud, his head toward the curbe 


; det 
now ad .ten oad vehey doe aaw a omhd sont om Suh sMparete 
take <¢havory att of 14a) WE eRe BH Tami, Godse tead oeas” co % 
fas cgod & #. OF serio. Hest box. ,xtege SV ore too. eid BOO ks on en 


a Beth Bene oannaee Aehe 8 Seret adi sham rap add) ‘exorie 
agi teag whe nae ALvos vert asi {tes sdttoe tetaes odd dvode — 
hele este ddenatghnis POCA sow sissies ado en dads jafsedw 
ayshihie “ew Bad Lose BRA OF dente ese ane sdaieeyo dé tenane im fade 
POR aay ug et evn, bel S639 oss bev weindt YRan Bow we. ennads 


.woye Bia ot geoto 


eredy Tk tadt boititwuas arf okdamberay-020%0 ro 
yino Was of dadd yaad} aoison tos bib wnt ese owt + exow ree 
duoda taut gatbrade ase exanmtt ads jasmow & fre a, o- 
geotte ox “Sb aaa ad saci san amen 180 ont fbi, Siew ents 0 
we kv (n!sod¢n0t eit } ais opstt nee) de. ver oat 20 oe jee. of 
bas Joart edd ee mo oe- RB hed ourtado toa janw 180 pfs stebeur 
Wert od Jadd sitae sid tobas war ac ‘ vane sbetnan 192! eit te. 
beddgie=-trea @ vay ef tadt sxepneb ke fia kd dwoq Bk new srenniy 
“bie fond Big oer siicgh ofa Sauot eee toy Mead Oe we: et oe EeR 
,atane ya te Bet aid: -to8 aris puawod. geek ald Spay atts ae 
re to Goke eno omoe bined od jack grao ode moat eyo 
fais wiisas dsetiate sant wSegghte ace of dente. qeretes ae 
Hetenin as aid toads Yeedwo acd bigedt, el IOs (Lage ‘beqqods 
edt sh Lonae (eosde, Saiqtot se ie Loge Beh, Mose: pRiD das LY orkt 
og Jostde O50¢ ta boqgote ise wid test bed ti feed ¢ FOP OUTMOD 
BHO ack kage avs, oS cgetw Taeld. patopuEaway te elqnao « qr tokg 
add od Ro dage JiQLt Bb ays se sam ene sew etad deat io Hoge 
wiied od ev 88 taxi hs rom of t30T ie. om pdt eel ae ore qodes 
eat ao gatomads eno anoa Setanta J2 oa taut oeeele og or 
ovny meds od sett j*woliet @ ubat Woe Worl. Boy Od" Hen copie” 
Seananeh add havot ed dad? 42 to, begmrh baw Llody youegteme ont 
adtio ssid Siavod baed ale fim ect at goad aha no. mwebs gmbeh © 





@10= 


stone; that he had not attempted to board the back platform. 


On crosssexaminatiocn, he testified that at the 
time of the accident he only saw one man on the street; 
that he did not see the deceased until he saw him lying on the 
street along side the car; that he did not hear any bump; 
that he sew a man going towards Archer avenue; that he called 
to him to help, but he didnot, and then he got themotorman; 
that he (the conductor) was alone on the back platform; that 
there was about 25 passengers in the body of the car; that 
the deceased was lying even with the rear dashboard, his 


feet towards the rails. 


The evidence showed that thefront vestibule of 
the car is narrower then the body of the car; that there 
is what is sometimes calied a shousder or the corner of 
the body of the car, which is about eight inches wide. The 


overhang of the car was twenty-two and three quarters inches. 


Dr. Gary, who examined the deceased at the hospital 
after the injury, testified that Kinnane had a cataract of 
the left eye: that the deceased had no other bruises or abrax 


sions, save on the face and head. 


The testimony of Finnegan, if fully believed, makes 


out a prima facie case of negligence. That of Weaver, Arff, 





Jeffers, Herold and Dr. Korn, if fully believed, proves thai 
the defendants were not guilty of any negkigence as charged 
in the declaration. Is the verdict against the manifest 

weight of the evidence? We are constrained to conclude that 
it is. If the testimony of Finnegan is to be believed, then 
Weaver, Arff, Jeffers, Herold and Dr. Korn were all mistaken 


is practically inconceivable, and that they all committed 
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perjury is a conclusion that would be almost monstrous. 


Finnegan says Kinnane reached for the last handle, 
trying to get on. The conductor says no one attempted to 
get on. Dr. Korn says Kinnane was standing on the reil or 
very near it and that he knew Kinnane could not get out 
of the way, and that he saw his body, under tne car, lying 


down. 


Weaver says he saw a man standing about six or 
eight inches from the side of the vestibule as the car 
was passing, and then heard a knock or bump. Arff says 
practically the same thing. All admit it was a dark morning; 
that the street lights were out. Then, too, the evidence shows 
that Kinnane had a cataract of the left eye, and was near 
Sighted. Further, the car in question was a through route 
fae going north to Clybourn avenue, and which would not take 
Kinnane downtown to his place of employment, or anywhere near 
it. There seems to be no reason why he should have wished to 
get on that particular car. As a matter of fact, considere 
ing the inclemency of the weather, the darkness, the impaired 
eyesight of Kinnane, the fact that it was not a car that would 
take him to his work, the fact that he was standing close to, 
if not on the tracks, it seems a reasonable conjecture, that he 
was anxious to discover if the car was one for him to board 
to take him to his work, and that in his anxiety he got too 


near and in consequence was struck and killed. 


We are of the cpinicn that the manifest weight of 
the evidence shows that the collision, and consequent injuries 
and death, was not brought about by a@ny negligence on the part 


of the defendants, but that it was due to the want of care on 
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the part of thedeceased. Segal v. Chicago Cit o CO., Gene 
24735. 


The judgment will be reversed with a finding of 


fact. 


REVERSED WITH A FINDING OF FACT. 


FINDING OF FACTs 
We find as a fact that the evidence dces 


not show any negligence on the part cf the defendants. 


THOMSCN, Je CCNOURS., 


O'CONNOR, P.J, DISSENTS, 


. 












400 = 25661 


} 


APPEAL FRG 
MUNICIPAL C&T 


Ge Goicae wy 


\ 7 Lant. ; 


V 2227 
vA 227 A 638 


#k, JUSTICS TAYLGK dc livered the epinias of 


the Sa aF te 


hic fa a seoenl frie = Judgement entered unas 
& éirecteéd Ferdict fer 2621.23 in faver ef the slaintiff 


and ageinest the defendant, 


The sisintiff having é<livered certeaia hay end 
eifslfe te the ¢clemdont, brought suit for 4611.79, ‘The 
éefendont, admitting thet the hay an¢ alfalfa elaimed by 
the wlaintifi tse have beer delivered hed beem received and 
not paid for, filed & slea of seteoff, claiging that “& er 
about October 1, 1917, it made on Orsi contract with the 
Slaintiff te surehease 186 tae of first clase timothy Say, 
at 326.0© ser ton, to be delivered wituin ome year se the 
u@iendgant gight requeets; that the plaintiff delivered 45 
ttas, But althcush requested t¢ deliver the salenee, fuile 
€g@ and refueed te (2 ses tact tee defendant thereafter went 
inte the market end beusht 165 tome of Ray at 229,66 ver 
it, the Lewest orice abteaimabie; thst by reason thereef 
it haw suatsined ¢dueeces te the extent ef FiLSS,0%, ssing 
the ¢ifference tetween LOS tone at $18,00 per ten and at 
$29.00 per ta. in anever te the plea Of set off, the 


Plaintiff denied tust it ewer aitered inte an sereement 
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we 
to sell 160 toe of key 2t 718,50 cer ton. 


&¢t the ¢rial, which was before = jury, the 
éefendset adeitted that the vlsaintiff delivered wid it 
reeeciveé hay sué alfalfe in Savember and cecenter LSlT, 
ae geet wp in tse sleaimtifi's statewent ¢f elaia, ewe that 
teey KaYG mel DOE amid fer, sid teat tne prices ware 
e@ theraim get Seth, that ie 218,00 per ton, aad 742,08 


fer ope tim OF sifalifa, 


fhe ehier suestits in the ense srises weom the 
plea of seteoff, It is the theary @ the glaintifi that it 
mage nO contract te sell the ¢efen’omi LEG tene @F tiedihy 
hay at $18.00 per tomy —né it i= the theery ef the defende 
ant thet it did, and that the sisimtiff caly delivereé 45 
tons of that amont and is Llisbis in dmuages, by say OF 
eetesf{f, for the treach, 


At the elese Of ali the evidences the triad jucre 
directed the Jury t¢ Bring im = verdiet fer the clsintiff 
is tae mc eof $611.29, That wee doe, sed judgment entere 
ea aceerdingly. 


ee are Of the epinica thet there wee saule evidence 
af the claim ef the defendant te justify ite subsiseien fer 


the ¢etersiaatiom ef the jury. 


Phe vieintiff wes eneaged in tne ebusineas SF seille- 
ing hay. One diederling, = selesaan fer the =laintif?, in 
Geteber, 1917, according te the testim@y ef ese Guiaa, assist- 
ent manager of the defendant, eslled at the defencunt*s office 
ané gave him «nm trder fer iG tens of first eless timethy hey, 
anc at that time tclé Quinn tkat the =isistif’ haé on hand 


in Chieag@, 85 tons, and 15 ears it had bousht in the country, 
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wo kee 


epd #hieh ewinge £¢ 5 ehartece Of cure, St the time, it eould 
wot get in right sway. The testiveny ef Cuninm, ss te his 
eonverestion with HiederLing is aut cenied. Aiederling was 
net estled ee & whinees. Guinn further testified teat the 
price wes (18.00 per ton, and that tee SG tons were to be 
®elivereé si mee, and the Peaninder just t¢ ceep the bay 


moe Lille ee, 


Tt ie admitted taut 45 tims ef timothy bey were 
delivered, Guimm testified, sham, that thers were 2) teas 
of prairie and me tom of sineé, which were delivereé, He 
further testified thet he ealied up tue Office Of A. Simmen« 
beum, ef the slainiiff earcany, about Sevewher 14, 1947, us 
regard t9 the @eLlivery of the iSG tena; that Sichenbeus seid 
that the fengon he put im prairie nay war just *° heid, just 
$3 £411 em ustii he geu timetsy buy im Chieaye; tasi on ace 
gout Of the shertage of cara, He 416 HS% Have it tuemy that 
he guiisd tp Bichenwtaum, the father, en Secamber 6, LYLT; 
that be agid he could att get the bey 2t the time ond » mid 
aSt put it in; that Aiederling wae only <«@liing on eesminasi om 
amd be sould (1il eur esatract if he emuid buy the hay at 
that orice; that he esuid not buy it st thst arice nowy that om 


Bovemter 14, 1917, Lichenbewa said he wai14 Fill the contract. 


Part ef the 26 tene thal wae delivered «ms paid fer; 
and moet ®f the inferiw Ray that wae delivered was Kept end 
used, although, art Of one iemi wee returned, Ag te the 
fine witha wtich the LG tema Of hay cere te be delivered, 
Guides testified thet the sereement wae thsi £O tung were to 
be put im Fight away, amd then the vcimintiff waa 5 Keop 


the @cfeniant sugolied wmetil the asctract exsirsé. 


As £¢ payments: Gwinn testified thet payments 
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wo he 


were pace betiveen the Fth and tas {Lith ef the eomth fres the 
heaG Giiiee; thet settlements sere ande aaitkiy; that that 
ar rangewent fad been in f@ree with the sinmimtif¢ fer seme time. 


e witagaees were called By the glaintiff, 


&e we heave already esit, we are of the gsinien that 
the trial judge erred in not subeitiing the evidence as te the 
e*mtrast and the seteafY to the detersinatiom ef the jery. 

The slaintiff esntends that the sriee ef the hay and alfaifs 
Sued for was net the outgrowth «fi 2 sontract fer the eur chase 
amé @mie ¢6f 15¢ tens of timethy hay, end, thereferé, that the 
setesff arises out of « separate transection, There are tee 
rensine way thet contentim@ ise not temeable. Ia the firet 
elsee the anpropriatencss, aa © matter af slesding, of the 
plea of setenff wig nt raise? im the trisl court, and, theree 
fore, it eannet ace, for the first time, be raised. (Doursnee 
v. Soasrbdom Sewer ©o,, 186 111, 4or. G6) “ac in the seeond 
Place, 412 is suite obvious, frem the evidence sf the datende 
ant, thet the elsim fer damcges for 2 breach ef the ovsl eone 
tract, srege ext of the very trenanction thet resulted im the 


Selivery by the slsiatiff ef the 46 tome ef aAsy. 


Et is further etmtiendced that there was no evidence 
that the olaintiff «ae in defeult under the alleged eral cone 
tract, Even if we aswume that the sleintiff agree@ te deliver 
80 tonsa at ence and the resainder aa the defencant needed it 
to keen the hay mGe Filled we, it is the testisony of Guinn 
that Sichenbawn about Deeesber 6, L917, toic hig he weuid not 
fill the eontract; that he s@uld s0t get the hey at thse time 
ang would agi sut it img that he esuld metbbuy it at thet 


price nvr, 


Thet wee gufiieoiest t¢ justify the deteundcsnt in 


Pimetidawnine tha atmetrant oe «6 on eed net the «? 
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@ensidering the smtrect aa at an eng, and the slaiatiff in 
Ge falt. 


it is further contended thet the proef as to the 
tine fer delivery varied from that sllieged in the slea of 
seteoif, The tige im the slea of setesif ie stated ts be 
within ene year ae the gefendait micht request. That is 
entirely consistent, ss far aa the requisites 6f >leading 
are e*cerned, tith the mreef., The variatiom, if any, is 


ingabatential, 


The judgment is reversed anc the entise is resanded 


for a wee trial. 
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SR, JUSTICE TAYLOE delivered the csinia: ef 


the esurt, 


( July 18, 101%, three een, HeSura, Soddian sad 
Prendergast, ociiae sf€¥iicers, went inte theslace @f Susi 
nese of the defentent at 78 test Eandcieh etreet, Chicace, 
@ elace vhten bed been ecnducted as = anices fer sver Bo 
years, Officer Prenéergast went in behind the bar =e teck 
from behind theback board, beck of the bar, from améag ecre 
tain glaeves and Setiies, a bottle c@teining same Licetd 
which “eGura, at the trial, testified sexelled like whiskey, 


They beg n° gesrch warrant cr warrent of any Kiné, 


ea the next day, July 19, 1919, an inf creation 
Mesimet the defen coat wax filed in the Zomicipal Ceurt 


The infGrentign reeitedé: 


"It sessearing te the Court that the defendant 
Berein wae arrested withaut warrant, cacina or 
other writ anc ia sop here sresent in epen C curt, 
the Court takes juriadiction ef the sersog of said 
gefenimt and tae Bailiff of thie Zeurt is ordered 
forthwith to texe the bedy of eaid defentant inte 
Sis eustedy anc said hedy safely keep a¢ that enid 
Bailiff may nave the seae befersc thie Court te ans- 
Wer to the laintiff for and e“eerning the effense 
charged in gaid infeormatim, ané this order ehail 
be the sufficient ~srrant ef said Bailiff far se 
aeing.* 

*It is further ordered by the court that this 


ms 


im 


~ ¢ — 
as ye See 





=e 
enuoe beanc the eame ia hereby traneferrec te 
CriminalCourt, Branch Yumber 19, for jury triai.* 
On eptember 23, 1919, the defensant having signed 

a jury ewniver the cause cave t6 trial withe:t a jury. 
Counsel for te defencant us¢e a sOtion tc quash the inf irma- 
tien. that we overruled. The def aicant ene then arraigned 
and pleaded o@ gulity. At the trial, enly twe witnesses 
were celled; clurn, a police officer for the *eovle, sad the 


Gefen ent, Pak J, Buse, for himeclf, 


MeGwn testified that he, tGgether with tes ttier 
pelice officem, Goddin and Prendergast, on July 18, 1919, 
between 2 mdi:15 in the afterncan, went into the defende 
ent's place ©) busimess at 75 West Aandolph street; that at 
the time therewere a number of sen in the saloon; thst 
Prendergast wet behind the bar, ent from behind the back 
beard of the Mr and came back with a bottles that it was 
Obtained fra wong glasses anc other botticn; that Prendere 
gust gave it t him, NeGurn, Then seked what wae in it he 
eaid, *Thiekey. When aaked ho he kmew it eae whiskey, be 
seid, “Tell, & hed an alcoholic exelli*. It waa sdmittad 
that it wae no analysed, and there is mo evidence that 
anyone tasted t. Le further testified, & crose-examinae 
tim, that he aw no égrinks served owt of that bottles that 
he saw the «efmdant sell other drinks; that he sow two 
ginger sale higballe on the bar; that he did set get a 
saeple of whatwas served when the men asked fer higheballe, 


Buse the defendant, testified that sricr te 
July 1, 1919, & wee running @ ssloonm, sélliing intoxicating 
liquers; that » has sol¢ sone since that cate; that on the 


day in question the three officers came in, rushed behind 
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teat Ke did net knee that the bettie ia question eas there; 
that he never saw the contents of the bottle before; that 
he @i¢ sot have £4 for aules that things gicht Ge pul sway 
ender the ¢Gmter thal he xeew atthing shout; thei he did 
UL Seep @hiskey to be used, or cives ayny, or fer sale, sad 
aig met sanufacture any. in ereuseeacuination ke ivestified 
that he s#ié no whiskey on July 15, 1919, “ee that there 
@A0 no @Rhiskey in the hichebaiie that were asid. 


The sbetract ef reeard shove the foilewing 
finding amc juggment of the trish eourt: 
*The cert finds the defendant, Paul 7. Buse, 
guilty ef the erisinal offense of keeping (fo eale 
ané diestsing of, within orehikitim territay, 
imtexicating Liquers on enid fisding @f guilty, 
ang eeantenced the defensent te the ctmty jail 
ef Cocx County ferthe term of sixty days and 
that he pay « fine of 7250," 
ean thet judgeent the cueetion arises, did 
the ovidemee sh that the deferncant kent fer sele ond fer 
the purpose of diavesel, intexicating liewors? As t¢ the 
éiepGeal, there ie n6 evidence @hatever that wnissey oF 
any Gther form of intexleating licuer wae e41é or given 
away at the time in cucation. HeGurn's testinony refers 
to what he culls Nighebulls, but it is suite sbviows he knew 
agthing about their neture. then eased if he anew that there 
Were gevVeral drinks taat are asn-intexissting, ealle¢ kiche 
Bellis, he said he dic. And, further, that Ke dic not get 
% @uenle @f what was served whec the mee asked farnich-bells. 
The defendemt teetified that he diz net, at thr tise im cuege 
ticn, sanufecture, keer for enle, or to be used or civen 
away any whickey; that net only dic ke not have the bettle 
for sale, but that he dic net cnew ft was there, ‘Ag to the 
emtente of the bottle in gueution, there is me clisia that 
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there was way evidence thet esy of it was sold or éien seed 


ef in amy way. 


Ae tue Keeping inteziesting lisu@r fo enle; the — 
mere eregence of the bottle, back of the bar, is sot evri~ 
d-mee beyond « reastmebdle dasbt thet it wee there with the 
intention af the defendant te discene of it, empeciaily 
ghen the écfendent wader cath denies even =n teletge ef 


its areseace, 


in the face Of o9 denial bY & GRim-Kesoer, oF 
@ aloon-Keeper that e certain thing ie there for aeie, 
the sere eresence of an article in the wartiqiler siace 
ef buginees in aot necessarily sufficient evidence bo 
ereve beyond a TemaG@iable d@:bt thet it ia Rept fer sults 
Hes are presumed t¢ ghey the lee, sid if the thing ean 
be Kent fer enke with®mt vicisting the law, the burden 
is om the State te aske affirmative orecf that it fe cent 
for esle. the secetive eunditicon, the meré eresence ef 
the Gbnexioue thing, seuried with tee deniel of the oreo 
prieter, is rather ereef 6f the contrary, ané certeiniy 
falls far short of sufficient sraef tc justify depriving 
a mam Of his Liberty. 


@e are Of the opinion taat the judgment is 


SPTORERHS sn must be FevVersedc. 
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/ 922 TALS 


Bike SUSTIC®“: TAYLAR geligered the op inice af 


the eourt, 


Praetiesally the esme cucetions are herein 
invaved, that were ¢oneidersd sné Getermimed in the 
ense Of Feosie ¥, Sasi Riehaan, Gen. No, 256097. Our 


@zinien im that case deterzines thia, 


fhe juégsent will te reversed. 
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HE. JUCTEGR TAYIOR PSLIVERAG FUS OPIZLiCR OF TRE Diet. 

om september 25,1918, the aplainsnt troucht suit gor 
@iverse se:inast ber satband, Harold a. domes, ths dafendiant. 
The gharge “uc adultery, a sevember .f, 11, tie dsfendaat 
fiied an answer denying the uharege, ami om Pobrmary 7,113, 
filed a ereus-bili of eomplsint enereing Lis site with sabng 
addieted te ithe sae of intesisanis «end #118 ectrem and re«- 
peated erueitg. <n Fobruary 12,1919, sbe smevsred tne 
@Foce BLLL of the sompiainant, denying the eberges of 
drunkenness 484 cruelty. On kareh +4,i515, tie soiplsimmt 
filed’ a vesliesticn te the defendsat's anawer te the oFi ginal 
bil cf sGmplaist. There 1c 4 trial By jury whieh insted 
@ight days, smd om april <0,1515, & Yerdiet was rendered 
finding the deienduamt, ureli &. domes, guilty of sduiiery, 
that the complainant, Venite gones, sae net guilty of 
@ztreme and repeated eruelty, umd the dsefeniant, oarelé x. 
Jones, “ae not guilty of fabitual drumzenmece. 4 motion 
fer 4 new trial sus gade by goumsei for ine defemdent ami waa 
overrul de 

& @eeres as entered on June 4,1919, amd on dume .,ivit, 
am ananied &eerge,. fhe latter attended adesres granted ine 
gompisinant, Yenite Gould, « deeree ci diveres on tne ground 
ef the adultery of the defendant, Earela S, Jonas, Shi guve 


the eustedg of dobort L. Jumea, ineir oniy shild, te the 
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ecerleiaant, the sviner, ihe degree sie ugevided for certain 
SALUONF api Solisiter’s fees apd the mulntemince of th ghild 
amd OFGered ti Gi uuiesei G2 the ef ge=bi ik oF Lhe defendant, 
Harald dis donca. 

aR 4ppesd fyom that geerea having BeGh lea8h and serieated, 
the matier ig now bere for <eterminatiica. 

MOky SErG¥a were acaiened on Weasif af ive defemiant ut 
the onig ome diseuseed im ti Griefs filed is the shorge 
that tee ovidenss fsiied suffisientig i prove thet be wuz 
guilty of adultery. “6 shia, therefore, eontider the otner 
BGG 21). L003 2 





@rrcors a8 waived. 


it is em agsient truiee of the ine timt, a4 adultery cca 





eeldom be demonstratea by ceular proct, 14 may Ge a8tcbliched 






& ¥e vtijes, ic? iii. S76. The oseetion, tien, tbat 
s¥ieea heré, is shetner the eifawmetehiisl eidange that sas 
intysduee’ was sufficient. *© think 14 weg. The evidenes 
was Woiusinmeus, aah of it being iyreievent ami imme terial. 
But, it wae oresented te the Jory, taoy eee ond Beard ail the 
Whinesses ond gondidered therefrom that time éefunmamt oak 
guilty; amd that verdict, amier cur srecedure, is entitled tc 
vesgeet. in Garrett ¥. Garret, «be 111.638, the weurt Said: 


"Umier the etetute scither ocarig Bae « fight t¢ ive the 
G@iveres heard ty jury, <i tus Jury trisi bag ali the ineigenia 
@2 & tfiel at sommon Lew, the vordigt Imving the same forse 
and efieet, mot selma coreiy a 2 in am ordinary 
shancory suit. (Leming v. Lemming, 176 1114186; Zorg ve Sere, 
Smee Lée-09-) The presumption ic in faver ef the verdiet 
upldl it ia owocgecfuliy impeached in couse wde wovided by 
lew. (Bosker v. Soexer, 79 ili, 655, Im thie ease tie Judze 
emi jury eau the eitmevees, Leard thea tostizy, ani hed vastly 
supericr advantages for ascertaining the treth ami detecting 
fsisenooad over any court @itiiag ae a swt of review." 


She gomploinunt smd defendant were sarried on May 6,1910. 
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eocden 
&t that time te was about o< years eid and nad anown the 
eemplainant for about five yours. They bed Gut ome child, 
& 86m, Gis at the tise ¢f tae tFial was wick pears cla, The 
KUShoRa Bas a grocery salewman for abowl cia years, immediately 
prior te the tice of the trial, and orior te tht bad worked 
at advertising ama statistical work. at tee time he gue 
mugried he wae auditor amd acciatent mutager of 4 restaurant 
aempany, hs woplainat wae <A aciress, aid eubcequant 
t9 BheF marriages continued oy acme ting in thst work, Ax 
OF BUVGRK aonths after the marriage ehe want to Sew Yorx city 
with Ber sothoy, ami, some mgonins later ee icinsé ser there, 
Later she joined the “orsheum Zirouit’. <aficra@srds, they 
both game back 1% Uhiewso ani che wntinued for <« tice 
traveling the cirenit, uptil ecapelied te wter owing 16 the 
Birth of her ehild. Latterly, they Lived at £25 dant Borcnette 
Head, Ghicags. 

8 to the ciroumetauntial evideuse of adultary:= fixe 
testimony that #25 iniredused ag t¢ tes saacgiation ef the 
deienécat ana one Ficresee Eelecn iu susiy satfieiest, if 
believed, te justify the wordiet of the jury. florense 
Heiser adeite telephowisg Bis and riding arowad in cia 
apteuebile alow th Him oh 2 Nweber of Segasicne, abi Gont 
GG Jeptember <.,1918, she Went silh sim tc ble hose shes 
BO ome Glee was there, The acepliciaeit testified taei the 
Went howe, took soue aitiegers with her, teat they frum bar 
husban@ and Plerence Seleon thera; that <ue ageused than 
Both, that aubsecuently, ke tela ber he Bad done “rong; 
that he wos gerry, amd thet it wouid never happen again, Taen 
the testimony as t% Lelsn Beli is <tronely seresseive that the 
G&etenéent esmeitted adultery -ith her, Yhere ia ules cimr 
@videmes tendiss vivengly to oxew that he nad a vomeread 
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@ieeuse sich he scumauniaated te Ais wife; and « wine 
Gf svidense, if teiic ved, going to slew that at times be 
@Pane to 29055, 404 Wi oF & iieetiouc amd isssivicus 
matere, Ani, furiher, there ic tim evidence ef Gliererse Hour 
that, by itself, prastiesiilp uroves thet in the aight of 
Bay 6,135, bS eounitted aduliery., Zeam says thet he ond 
the defendant “plexed up" a gouple of Arle at éora sna 
iwngieg, in tha defendant's meshing, drove around scrtaia 
PaSES SHG then west to tne defendantts Dist; that there 
tiey had some drinks, inWweieatine drinzea; thet ce ieft 
with one of the giris about ons o'elegk; tout the foliewing 
day the defendant told him that he took the othor girl 
eat at seven s'sloek in tne mernimg,. Altihowgh, thors is 
@ @entlict if the evidasee aba peritive denials by the 
aefenicnt ond other sitnesses, #6 are oF the ¢pluiem that the 
Werdist of ise jury cust siaml. im Es axtes, iss 
ill.soé, the sourt ssid, * it is sia ineisted in the srguasst 
that the verdiet of tha jury om the erece-bili wes canifestig 
Sgeiast 156 SVidenees Ruch eVidenee Was intreduesd oy the 
reepestive parties upon taiu bramenh of tks gace, The evideme 
@45 sentiiets ag. a@3 L¢ #24 th segudlar srovinee @f the 
jerg (9 Weigh tee evidence, 16 ruadagiis it, 26 fer ce that 
@euid be dons, ed, after 4 feii qonvideratios of 411 tke 
evicense, 2eteracine “ta Shieh one oF the sartise the evidence 
prepesdezated, This baa Seon done, ahi tAi< gourt fae Reid 
if many gaces shere the eVidence ia sonFlieting, the verdies 
eZ the jury meat te fimal, 5 souk serve ne nevdinl purpose, 
therefers, %> enter unen a aritiesl emeiysisa of the evi Geiss. 
fhe Jury Rave foumi open it, and aiNer cur wie mm Sracti ce 
their verdict must be regurced ae fimil where ta@ ivone has 
been 2ajrly aubalttea by the rulings ei she sourt.” 

& Ssitionl exaginsiices af Si ihe SFL 2snes gone rai as 





we to believes teat 2% is cniy right tat the ¥erdiet of ine 
gary sbould siend, Ghe dearee iil Giereiors be afliragd. 
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BA, JUSTIC“n TAYLGK delivered the esini@m ef 


the eourt. . 


This is an imforzation thet ese Alfans Saeuilie, 
the elaintiff in errer, om Seetemner 3, L¥lG, wilfully ams 
welictousiy sold an autdobile, subject to a chattel mertesce, 
tO omc inmesmkis, *sithowt navias first ebtsined the eritten 
etmgent ef enc Femiel Petruliie &% #ei1i ase cenvey said su tee 
mebile.* Tne infarmation resites, further, that tae enattel 
@e@rigece was given to Daniel Fetrulie by “useuilis (defendant 
im error} enc Tony Filldis te seoure the prineipel mas of 
$378.00, ec that Baewilia eed Filiie by a214 aortesnce bere 
gained and suid and scamveyed to Petrulis the autouvobile, 
ome that the sutencbile wee continu susly after sareh 19, 1912 
and on September 5, 191%, subject te the Liem and title «rested 
by aaid ehattel acrtgage civen by Zasuilis anc Yillie te 
Fetrulis, in viclation of secti@e 7, chapter 35, Cevised 
Statutes, & easies wae issued ané the defendant arrestes 
amd tricsé befs:= the court witheut = jury snc found guilty 
af the erimins: effense of seliing scrtesee oroserty tin vice 
lation ef See. 7, Chan. 98, ef the Kevieed Statutes, and 


sentenced 1% say a fine in the sum ef $535,000 amc conta. 


Tne seretica ef the siututas referred to if as iollers: 
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Sale witheot eaneent Gf werteages = Puniahe 

ment, Sea. 7, Amy Stre@s Aavine 26 tiAveyed any 

Serevanl gproverty whe shall éuring the existenes of 

such titie or Lien, sell, tramefer, ceacesl, ftuaxe, 

é@rivwe ey corry away, Gr in any manner ¢€izoscse of 

auch eragperty o any part theregf, er cuuse oF suf 

fer the game to bé Sone witho.t the wrifiten cesseat 

af the 5SLéer of such tnewsbranes, icll be gRiity 

ef « Sisdemesner, ané <m conviction eay be fised 

ia «a wom 4Ot exceeding trice the Fralue of tne aree 

Berty 0 2014 oy dinptsed Of, ef confined im the 

eoumiy jill act execeding ent year, oF FOth, af 

the diseretio: ef the cacrt.* 

it is contended that the information faila te 

etete that = erime #28 ctmmitted; that 1: dees Bw sharee 
a €iepoegel of mortgage oroperty *witha@t the eritten cane 
gent ef the Holder of the ineumbranes,* An exaginnt ion 
ef the inferastion ae it socesare in the reserd shews that 
it charges tne cefenmcomt, act emily in slieberate but suf~ 
ficiently eet laseuage, with @ ¥iGlhatien of Sec. 7, Chan. 95 
ef ihe evis«4 Statutes. it resites that the sutom ‘lie was 
eel¢ by the defendsent on Seotesber &, 19S; that ite value 
wee $535,000; thet thet amount was reecived af the sale; that 
the sale wes mace **#ithtwt heaving firet ebieaimed the written 
eeneent of ome Petrulie*; that the sutesebile ese "subject 
%@ jhe iiem anc title @reatec By ... &@ S8Frtaia ehathel =ertgage* 
te Petrulis gives bybthe defendant enc ome Tomy filiie te 
Fetruiie te eseeure the priseival we of $575,00; that tae 
ehattel =crigsge grenied, tergained, stld anc ctmveyed unte 
Fetrulis, the sutomebiie, amd that the sutG@eebile wee cone] 
tinusliy, after {arch 19, 1916, and m Sestester 5, 1919, 
subject te the lien and title crested by the chatte] mortesge; 
amc that sli thst wan done in Vieleticn of Gece. 7, Ghan. 35, 


ef the Hevised 2tetutes,. 


Sven if = motion to sumsh would have been goed, 
BG puch aotice wae made snd wa cannst new be Gf avail. ZEeveig 


v. Sgberi5g (f[11. Aon, 168. 
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ak £8 #onteméed that tue infarmatiom did aet 
@herec and thew exicenge €16 2Gt ante the disstesl of aert= 
feged srosrrty without the erifttes semeent ef the AGlder of 
the imeusbrmce, Sui, a@ thu evidemee in the reeerd shee 
that Petrelis eti1l epned the ae@ias snd eertecge = as that 
may Be inférred [rGs the testimony Gf the defendant Rise 
eelf « ee afe Gf the avinion that that certenticon is une 


tepable. 


ft is further eontendéed that the fine gives eee 
execseive, Sut, as tke statute srrowides that the fine any be 
Sin A sum nGt exeveding trices the value of the oroserty es 
seld gf @isevosed ef", snd the evidenex sites thoi the value 
ef the sutemebile was in the seichbarbeed «ef 2678,00, tint 


eententicn is umtesauble. 


We Gesire to euli the attention ef ceunsel forthe 
Gefenemmt te the fact, that the abstract of renerd which wes 
filed ie sltagether ineouniete, esseeially as there ia se 
eertifieste thai it contains an ebstract of sii the evi¢ence. 
Egsgle Ve. Agous, 268 Til, 253. 


finding eo @rror in the recard the judgment is 
affireed. 


APPIZ2ER, 


O'COBEOR, 2.3. ASE THOMSON, J. coWCcUR, 
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BP, JUSTIC: TAYLGN delivered the seinion sf the 


ecurt. 


THe eletatifi brought suit ageainet the defendont 
woon & written eontreet for an alleged installment of 
1041.66, ‘The esuze was tried withat a jery an¢ judcment 
entered in faver ef the @efencont. This appeal is therefrom. 
The evidence was oracticelly #11 sticulated. on Sovyecber 1, 
i916, the oleintiff and defenédsnt entered ints a written 


ceptract, ebicn ie ss foli ewa; 


*This agreement made thiga Lat day of dev. 
1916, beteteen 4. ©. Stearns & Company, par ty 
of the first part, anc Horry A. Snith, party 
of the seeong part. 

@itmesseth; That varty of the first vart 
agrees to geli and deliver te vcarty of the sece 
ome pert at their factory, Syracuse, ‘ew York, 

Shc seeond warty agrees tc surchase the of erty 
eonsisting ef parte of tysevritere wade or in =ree 
ese of esnetruetion, tegether sith such titsle 

anc epecial gachinery for the sanufacture “of tyne- 
writers that the party Gf the first part haz on 
hand ent t© be inventeried, which inventory is te 
te annexed to and become a cart of this contract, 
for which party of the second part agrees to say 
party of the first part the eum ef 215,600 in the 
manner £Silewing: The sum of 22560 uoon delivery 
Of @nid srooerty, and the balance remaining ef 
$12,500 in reyalties in the mm ef $2.50 on eack 
end every typewriting ssehine senufaetured, whether 
fron materinla and supslies in said inventory sene 
tioned or Gtherwise; esid reyalty payments £° © Gg 
Bence upon the first day Sf the month Rext anéceeio 
ing the exsirsation of one year fron the date of 
this contract, and quarterly thereafter in an amount 
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te aggregate net less than $1041,66, it being 

tas intent. = ami purscee cf this s@reement trast 
gai’ gum ef $12,500 shall be raid in equal quartere 
Ly esysents within a perieg Gi three years next 
suecetéing the expiration ef sae year from the 

date Of this contract, 

The tithe t@ 211 6f said sronerty ehell be and 
remain in thenarty of the first cart oo shall not 
paae to the party of the seecnd part until enic ene 
tire sum ef 215,650 or any judgwent recevered theres 
fer, er fer any part of eaid seQunt ehall Asve been 
paieé in full. 

It is nereby further agree@i thai wet the dpe 
fault ef the sarty @f the second part in sacking eny of 
the paysente at the iimes hereinbefore set forth, 
this e®mtract shall thoreusc: become null «m4 veld 
anc ail ebligatitne ef either sarty herete cease 
an¢é determine, exeent the liability ef thia second 
perty for earned ond unesic royalties, sand the arty 
or the aeeond pert #11) surrender te warty of the 
first pert, eroveriy bemed er erated, f.0.6, e25rs 
Syracuse, Sew fork, sli tecla, apecisi eschinery, 
eeatterna, SSearne tyreeritere anc 211 warts of 
gone he say have Os hand at the time Of default, 
it heing the intention te returr to warty ef ihe 
First vart «all the waterial cenveyed te the party 
6f the second sart Less what has been nee at the 
time of defsult, the party of the first oart te 
retais sll woneys paid hereunder as Liquideted dam- 
ages apc L2 selleet susk stneyea ae say then sad at 
thet tine be due and unmpsid fer roysities en suck 
machines 28 any hove been manufactured. 

4né it is hereby further agreed that said 
party of the secoid part shall wake ane render te 
the warty of the first part a momthly etatewant of 
anchines aanufectured er Gently at the end of ench 
month, ¢cmsencing with the sontk in and during shich 
gsaic wachines are firat =aanufactured, anc that ne 
failure sf srodvetion 6f eachines or reyalties dure 
ing any stated quarter when said neymenit #ehali be 
due shall beceonsidered an excuse fer the nmensaye= 
ment of any quarterly osyment due, anything in this 
agreessat to the contrary notwithstanding, * 


The sroperty which was seld under the ctmtract by 
the sisintiff eas delivered to the defencomt, and % Nevember 
28, LOLS, the defendant paid to the elaintiff |2660,00, Ne 
other payment has been made by the defenc=nt. On Sovewber 26, 
1917, the ¢efencwnt erete to therlaintiff, “The firet instal 
gent on our cegtract we believe comes due on December Llet.* | 
In that letter sise, the defendant srites that owing te sere 
tain ddfficulties he@ has been delayed in turning cut machines, 
ané “wauld therefore Like £0 ask yar kind indulgenee if it 


wouied be possible fer you to extend thie first osyment until 


ce 
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about the middle of January,* |et¢. Gn “ovember 28, 1917, 
the cleintifi «rete te the defendant, *fe want te aeszist 
you a8 far a2 ccssible in getting atericcé, Lever, #e 

would asereciate Lt very much if you et:l¢ pay ue Ralf of 
the first tnetealment the Let ef Hecember enc the Balance 


the let ef January.* 


in Savember 30, L317, the defendont wrete te the 
Slaiatifi, *“fe avprecinte very such yours @f the 25th ame 
shali 2cke settlesent as aearly a8 peseible im accordance with 


the terms you suggeet.* 


Gn Beeesber 14, i9h¥, the pleimtifi erate ta the 
defendant, "Shat may Be exeeet frem gou regarding the matter 
braught we in our letter ef November 38th aud your resly ef 
¥oveater 30th?* 


On EBecember 16, 1917, the defendant wrete ta the 
plaintiff *thai ne finde = great éenl sere develosacnt work 
will be nceesesary before the scenime cam be clsaesrd on the 
market end dces not feel imelined te go ony further with 
the cantract and will em reeeint ef advice begin ta cet 
@eeuinpuent ready fer return to Syracuse; thet in a few 
somths he aay Be filling te take us further de veiooment 
ame if slisintifi wiekes to held the euntract in abeyance 


Re sight teze it wo asain Later.* 


On January 22, 1913, the slaintif: erete te the 
difentent asking «a settlement accord ing t® the terme Gf sn 
enclosed bili anc in scterdance with the cmmtrect. It wae 
admitted by the defendant's counsel that the dofendant 
was is defauit an¢é that the contract was surrendered on 


Becember 16, 1917. 
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At the elese of the claintiff ss evidences, the defende 
emit Gntreduced evidences ahi@ing that ai neo tive after the make 
ing of the contract were ony typerritera aate wd caueole ted 
by Nim. 


It is the cmtention of eGimse] fer the slatmtif? 
that om “ecember 1, 1917 on instalment of $1041,66 beeame 
due, wid thet it was entitied to renever tast encunt wen 
the emmecled contract, The triei jucge wae OF the oolmi om 
that the $§1041,66 414 not becime dus ae alleged in the dite 
eiaration up @® December 1, L917, the siret day of the quarter, 
but upom the last day of the querter; that the defendant wae 


not in defoult wnéil the iset day of the quarter, 


There 14 eae gonflict im the ideas expregsed in 
the written contract. [4 the first part the 923,500,060, the 
balsmee to Ye vald ie ceseribed ae “royalties in tne sum of 
$2.80 oc each typewriting machine mamefactured*, and it is 
provided that royalty oayaeni= are to commence wow the Tiret 
Guy OF the month sext succeeding toe exnirsation ef one year 
frou the éeate of the somtrect., That wld seem to suggeat 
that if ne saghines were manaufeetured there weuld be am royale 
ties ant so nSthing uc, Rut, tae somtract then goes on, 
"ond quarterly thereafter in wh wn Gemt te averecate nOk Lleewe 
then $1001.66, 14 being the imtent and parpese ef thie agrees 
went that aai¢ eum of $12,500 shall be paid ie cuarterly gaye 
gents eithin « perio¢ ef three peare neat guesoeding the 
expiratiaa of ane year from the “ate OF this contreet," The 
phrase “te aggregate mot lear than 91041,66° ete, would geen 
te moon, in one view of it, thot that summt shomid te said, 
regardless of the number of asthines monufneturcd. In other 
werdea, taunt $1041.66 sheuid be maid ce the firet day of the 
atoms 638 after the exciratia¢n of me year, of cart ef the eree 
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dutersined ourchaye priee of $16,000.00, 


in the sext oaragrank whick arrides far the oi tya~ 
ticn in oave of « @efawlt by the ¢efemcont, it is recited that 
the eontract eheali Becawe awli sh oid, and SLL obiigutd Gas 
become oxtinguiehed, “exeenpt the Liabiilty ef thie second 
party for earned and unoste roysaities,* ete, Oses that wean 
@ iiability for €2,60 reysity fer «seh mschine sanufartured, 
or the cuarterly eaysente of ALG41, G67 It certaimiy, teres 
by iteelf, avart free the context, miggeste quite str mely 
thet im eage Of a defouwlt by the defendomt, be show ld remain 
Laahle oniy for th« actusl eic@ut ef Feyaltice, figured at 
$2,50 per asehine, And that intersretati@ is exchastaed 
by the further egece, im the secre paragrepe, trot in cave of 
Gelault, the olualetifi weuld Ge emtitied "46 eoliest mush 
mendye a2 may then amd ot thet time be due anc umemic for 
FOFRLies oR such aschines on aay thom Aave been wanutae tered,“ 
if there were ncthing sore te the eontract, it would be diff ie 
euht to held that the defendant waa Lisbie, after making the 
iret payment of $2500.00 for anything furthor then « royalty 
oF 82,80 for eneh wawafaetured aughine, Ané aa nome sere 
manufactured asc sntirely completed, there wasié be ae ine 
@ebteineen., But, these is n finel seragreph which ie direet, 
single ond explicit, It provides, firat, tant the Sefendant 
eheali render a sonthly atatement of machines wonefseturad, 
ond then, secondly, “that 2¢ fallere af oraivetion of maghince 
oF TOyaltice during eny states quarter «hen eal! cageent shold 
be due ghall be conetdered om exquse for the nonepayment of . 
ony quarterly payment dus, mthing in this agyreesent to tha 
ctntrary nétwi thate:d ing,* 


Gbyicusly, if *no failure ef sreduction of sachines 
or Yeynltics*®, excuses ‘ihe nenegayment Gf any cuarterly paye 
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sent dug*, then it ~se the written imtention of the aarties 
that the eayment of the balance ef $12,500 wee in no way 
Genendent woon the anicunt ef reyal¢ties er the senhines sane 
faetured: anc ag the ouyments srevided fer in the first 
paragrach ecre “to ciumente wot the Firat day of the month 
mexzt sucecediag the exmpirestigi af ene vesr fries the dste of 
thie emtraet, an¢d cuerterly thereafter in an smount to 
ageregate not lees than 51046,667, there wae gue, at the 
time the defencont heceme in defanit, the first suerterly 
Payment of 31646,66, "The first day ofthe month next sate 
eeeding the axniration ef one year’, se ane wheat if gars, end 
ust be Considered as not Later thon December 1, 1917, Sure 
ther, the istegoing ematruction ie corrobéreted By = Letter 
of the defesdent, On November 2o, 1917, he wrote t¢ the 
plaintiff, “The first instabcent on Gur égentract we beliere 


eGaee due cn Ceeenber let.* 


Ye gre of the ogninisa that the olaintiff is 
eatitied its «4 judgement in the arincival wea Of 31046,66, =ns 
as it ese adgittec that uncer the law of the Siate of Sew York, 
wach a crediter is entitled to interest al the rate of 62 
per annum, the totel judpeert «ili be 21046,4C, sius tater~ 
eat at the rate of 65 cer annum free December 1, LOT, te 
gate, 

HSYSERSSD Ax GURGEENT HAES 
ZITs A FIRTISG oF ¥ 
FIRDIG Gi FACT: 
te find as a Feet that the citract srovided 
tint the defendant was t? say the slaintiff 21646,66 on Yeveme- 
ber 26, 1917. 


O°CONNER, F.3. AND THGISOW, J, comcua, 
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SH. dUSTIC“ FAKLO® delivered ihe oniniao of 


the #@eurt, 


Tre ohaintiff, getelle Aaufmon brought awit ia the 
Munieinal Gauret for the welue 6F certain srenerty which she 
@leimed esc stolen frog hey roan while «= guest ef the dew 
fendant's hetel er Ledging house, and rosoverce « jucgaant 


im toe sum Gf $206,450, Thie eopectd ia therefron, 


The evidence showed that the ciaintiff wos & ware 
rTist weuan, & Pesicent of Galra, Dhiimele me hed Lived 
there 26 yeare; that she came te Chicago om Auguet 4, 1919 
om « Yaeation; thet before going whe arate te the Kenecre 
Ketel, 4618 Kensera avenue, Chfeags, ani received informe« 
fich as £0 fates, but ante no definite arrangements S111 
ghe arrived; that «a9 went to the day clerk and asked whet 
tome he beg that she regiatered at the Leamere Hote; 

(of whic Jim A, BeeFerlene and sm were the or Gristers) 
ane wee aeguigned ¢° rat LO7s that the Hotel Bas an Office 
Like « HOteL, hae a ¢oy one might clerk, on a clece 

Leave the keye; thet her room ese on the Mirat flosr, with 
ene window, which ovened on 5 odorty thet her daughter wae 


with hery that oe the same Say, after going out fer a walk 
ie s 


oi oy ‘ye era ba sa? 


—— fit 








13 had 


t 


ee 


ghe weet beek to the A@iei amd her rage, s8¢ 25 2 Painetern 
wae Simisg ap, closed the wind Oe; bei st about S55kr Peike 
She wei dewn, #0¥e Ber gey iG the Oioe, ast went it Gy 
the Treat sre asi stayed tbearsés until 6:45 F.eiey that ake 
then vent baer to Ker vYewa; tal «hen She entered she saw 
thet the €rawere of the dresser had bees seenet aed averye 
thing tusem cut; thei ohe ras back and ttid irs. Kackerlane 
thet ghe had beca robbed; that ZacFerlene, the 2%, swe 

ant loeked aver s¥erytaing anc eaic be was going fo « 
pOlievmen; thet akeut LO:30 * detective esate, and she tad 
hie ekat bad Been stolen end the value Sf the things; that 
ae €xadinstion of the window ah@sed that it had been evened, 
ane the georeen taken gut; that when she went Gh Of the recom 
ehe slweye isexed the door, The evidence, further eahoGrs thet 
ehe eteayed in the netel @ wask efter the rebbaryy; thet when 
ahe wrote theo ag to Fates, she seic she would stay, ab the 
lomgeet, tarst weeks; that the terse agreed an@ sere 29,00 
ger week; tral the things stelem were, ane blige eatin drese, 
$26.00, one ¢orgette dress, $27.50, ene Jersey ever drees, 
$38.00, ene coat mit, $76.00, one watch, 250.0%, one cures 


emtaining $2.75. 


Counsel fer the defentiant stated that it wae net 
denied that there were articles st®lem o:t of the rdom. 
3m &. BaeParieme, the defendant, testified that he wes 
e hetel prosrieter, but that in the conth ef August, 1919, 


he wage condveting a rooming house. 


At the elese ef the evidwee, the esuse being tried 
withont «a jary, the triai juége entered judgment ic fever 
ef the olmintiff and against the defeatent, in tae aum of 


S20G.0%, 


oa ens 
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rere see anit $3 anit nt ie 2 se 
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it ia contended by counsel fer the dufsniont, 
{kL} that the svyidense falie te shee that the cefendsnt 
was so inekeeser; (3) that tae eridence Faile te shew any 
negligence the sart of the defemeant: and (3} that the 


evid«soe ehore that the “cleaiatiff wsu guilty OF negligence. 


(i) Gas the defencomt an imnkeecer? The evie 
€enee shove that thie clace owned and kept By the defert ant 
had @ lebby, on Gffiec, 2 day anc might clerk, = register, 
in whic: the sclaintiff registered, = since te keen Beye, and 
eo, ail the cenventimel attributes ¢f an immer hotel; and, 


furitker, was entitied and cnown as « Ketel. 





*Tne ¢c@umemelaw Liability ef tse hotel 
Keeper ewouid s@eq 1° be slain, uiecas 6ne of 
the tee feiiowing defenses ence by the défend ant 
is gecd: First, tint begsusce, se ii iu cicime 
ec, Siaiatifi hed segotisted « weekly rate fer 
Bis ream while presdsing 2 ateay ef seversi weese 
therein away from his h@ee, which wea in antther 
eity amd etste, he did «@t Kare the etetue ond 
emsecuent ftichte of « ‘guest at an iam’, Sesond, 
thet sith®ugh the ertieies im the suit cucse whick. 
the olaiatiff entrusted te the imumkecper were ix 
his cuBtedy, Guwre end. cimtrol, ime tithe te thes 
@id set rest in hig tut in hia Gaughter. 

ae te the g¢iret of these defenses, we sre 
sited by the -laintifi in errer te Clifford v. 


phe 145 lit. Age. 247. i: 1s net necessary 
@ €iseues it GF t6 stteaet te distinguiek it. 

fis court is om record in Boog v. Yariun, 147 

Tii, Ago, 333, 98 bolding to the dectrine sxich 

we believe ie the bettar sad secerted ose, that 

& Weekly Fate mnt = lemgthy stay de aot, in the 
abeenes of taking up 2 permanent shode at 4 AtlelL, 
take eeey fros = persen the status Gf a fh ote] 
guest’, This wee the cogiticn teaken by the Court 
ef Aeeeies of Sew fork alse in ss elaberate end 
welieresseoned ovinion in paneces ¥- Hand, 94 5.7. 
1, weich sey be considered as the Lleating ease 

om the subject in the United Stetes since the 
ghamge im the tianwer GF Setel keesing in sedera 
Gays, which that opinion peints aut. Et is ismatere 
fal therefore whether the rate sade By the HOtel te 
the sisiatiii wee s daily me, as the slaistiff£f 
testified, of « SGekly one, 48 Suintained by the 
@afaniant, % 


aw 
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Suite obvicusly, we think the defencsmt xent 
@ KGtel fer th: sacee@mmedation sf transient guests, There 
a structure containing furnisked reowe, with beds, ete. is 
advertised a8 « hetel anc die kent open publicly for the 
lecging sac convenience of trevelerse is general, for ea «one 
eiseration which Wariees eith the réeaes agreed unw, md Bae 
an @ffies md register, snd the conventionel exsloyees of 
42 public inn, sn¢ ia ecomdueted fer srivate erofity; legally 
emmeigercd, it is an inm er HGtel; snd Ge #he goes there 
an’ regiatere asd contracts with the ororietor to stay there 
three weeka at = given rate per week, is 3 transient guest, ond 
entitics te tust eare, a5 te sereimal ereserty there taken, 
which the law requires of = inmekeeper. Zo9n ¥. Earisn, 147 
Til. Ags. 363, 
Pant os, (svere); Haneeck vw. Rand, 94 ©.¥. 1. 





Ag ta the sleim the! the defendant wae not seglie 
Benti= Ali that ig mececeury is te cite the Language of 
lar. Jusiies: Gesdwin in St, George v. is 
Til, Apo. 3, 





"fae law of this atete, a8 lsidé deen in 
Reexmhilil v, Comgtecee Ketel Co,, 237 Ti. at 
eeee 162, is that: *An innkeeper owes the duty 
and sesume@s the Ghligcatign sf esfely keering the 
B¥Fomerty ef sis gueeta, anc if the erenerty is 
test, ali thal is necessary te mace & grins feole 
enee ig to shoe tne relation ef inmkeeser wit guest 
amc the lees,'* 


imagaueh a¢ the evieence is umsentradicted that the 
piaintifi lecsed tae dear to ker Teem vhen she went out, anc 
when ohe returned in the cauree ¢f « quarter of an hour, the 
theft Red securre;d, i: esnnet be reasonably argued that she 
enn guilty ®f e@tributery negligence. 
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Finéing s@ error in the record, the judgment 
ie affirmed. 


G'CGaReR, £3. abi THOESEH, J. coe CUR, 
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DRA L, RICHTER, } / 


Ansellee, 
We i HUNICIPAL CORT 


JACUB J, LETSER, 


GP CHICAce, 





\ Appellas v j 
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Bx. JUSTICS FAYLG delivered the winien 6f 


the ssurt. 


fhe cimintiff, Dera 4. Hiehter, treugchkt euit 
in fereible entry ani detsiner to recover frGe the defende 
ant, Jagob J, Leiser, possession ef the vremises <newn ae 
flat 1, $44 Creseent “laee, Chicace, The ~Lleintiff elaine 
e@ thet the defendant hac f<ile& ts say the rent fe 
Rovember, 1919 on the firet éay Sf th<=t somth and was, 
therefore, in default, A judgeent ea<« emtereé finding 
the ¢efeméant guilty ef unlasfuliy vithhciding the oreme 
ieee frie the obmintify, anc that the Picet of ocencesi@ 


die in the sisiatiff. This eaeseai ie therefr me, 


The plaintiff an< defendant om gay 1, 191%, 
entered ints a written lease whereby the slaintiff leased 
the flat in qucation free tay 1, 1919 to Say 1, 1933, 
vith an eptio@ fa » two years extensies, The lease 
ertvices for + menthiy rental ef 247.50, #ayable in advance, 
on the first day of eneh month, «tf the offieq ef Lowis 
Riehter, Chiesse. 


The lease, sise, prewides thst in cease of gefesit 


in the payment of the rent, it ahali be lawful fer the 
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plaintiff {the lee-er} at any time th-resfter, at the 
@eleetican of the slisiatiff, “sithest astice o@ demand 
ef rent, te Geelare eni¢ term mée@, anc to reeenter 
waié gemisecrremises* ond dieocesecen the ¢efendant, 


the Leaeee, 


Tne rent for Sovember esme tue oa Sovember i, 
1L9L3, sud wee ee actually paid, sed = Sovemsber 3, 13919, 


this seit wae bresekt, 


it is the sentention of the cefencamt that he 
Went to the hose ef the slaiatiff es Saturday evening, 
Eevegber 1, 1¥19, between 7:30 «nc & te say the rent fer 
Sevester, but found no cme et Rae, that the next day, 
sunday, 2beut 11 4.8, fevewher 2, 1939, he wemt thers and 
offered the rent in emsh, and ene icid by the mleiatiff 


that it wags te¢ late, that ske weuitdé Ot then taze the rent. 


it i¢ the emtenticn Gf the sisintiff that the 
rent wae due and onysble on Nevemher 1, 1919; that she vas 
*t ose sii day and the aight ef Sevember 1, 1919; thet 
aG one ecsue $6 her Howe tO omy the rent; that “ the gerne 
ing of tae Gnd of covember, 1919, between L1:S0 and 12, | 
the defem<eomt called wid effered ker the rent, but ehe 
elé Rim it wae tes Late; that she had Ordered suit 
br aught. 

Leiger the defencant testified that m Hoveaber 
1, i919, Se went to the pisintiff'= heme beteoam 7:30 and 
$ P,2., in company with bis brethereinelaw, ead reng the Beli, 
but heard se resomee; that he <nocked on the door snd ae 
one anweered; that the sext day, Sunday, he went there 
and gew the sisintiff, Mra. Richter, anv enid Ure. Richter 
here is the rent for November; that he head the cash in his 


hands that the slaintiff eaid, *It is too Late, I will eet 
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mesert it;* teat ne, then, said, "Srs. Righter, ve were 

We Bers Last aight te say the rent oc thort wae sGbedy 
Mae. At least, os got me reas o3se to ringing the bell*; 
anc thet ahe anevercd, *It is tee iste, I will net taxe the 


miney *, 


Sukeff, trethcreinelaw of tne defecncant, testified 
thet he west with the defendast between 7:20 and @ Feed, to 
Pay the rent; that they rene the bell of the sisintify ond 
m@ ome responded; thet they then went esetairs md kn decked 
the €00F and ne enc ansvered; that on Savember 2, 1LULS, 
he anc the defendant went uoeteaire af feud the decor parte 
ly eomem; thet the defendant ckateked an the door cnened snd 
he steeped ints the halig that the slaintiff «sme an the 
éefendent eal¢, *Here is the remt*; thet she seid *I ean't 
gseeeyt it, it is tec Late*; that at that time the defende 
emt hed $47.56 fer the reat. 


@PS, Petersen, #59 Liver «at 848 Crescent Slace, 
@ireetiy across fram the sleintiff, testificet that as she eae 
coming tres a stere in Tevember, 1919, <Hout 8 >,4%, she 
wet the cefencamt eoming out of the Reuse; thet ashe saw 
him led: ue to the third flesr; that there wag no Licht 
in the claintiff's house; that she and th: defendant eame 
baek, on she sae the cefenfant ring the elaintiff's belli; 
that ehe waa ri ht by him at the time. The sleintiff teatie 
fied that she and her husband were home nll doy an4 sicht 
Sovember 1, 1919, sm that nO one cames thet on Savember 
2, 1919, the ceofen'ont ealied and esic he wanted to pay 
the rent, thet she eaié te him, Hr, Leiecr, you are too 
late. You are eupsesed te pay (np the ist, and you did 
eG, anc 1 erdered Wis, Hichter to bring suit againet y %.% 
Her Kusband te atifvied that Be eae at i: Gwe ali Say md oa 
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the evening sf Xovember i, iSl? and no tender was soce 

toa him over the telephome ar by seretneal e¢esli. Fre som, 
Edward L. Siehter testified thet he «se st nia Mether's 
Rome free 4 te 2:32) Fu. ane sa feleshsne wesence wae 
¥egeived by Kis father er wether sic a One Game t& the 
#eor oF eulled ¢r ransed at the door. it wae adwiticd 

by the chaintiff, tarough her egunezel, thet on Yovrembker 

2, 1919 the rent wae Gifered an< refuned, snd that the se 
procesdinze cere bezun om Ssorerber 5, 1919. Some teatieony 
wae introduced as 26 4 converention between me Verhoeven and 
the €efendant that $eox clace in August or Gentesber, i929, 
but ag ii eas beth irrelevant end ine oesetent, ag it Louk 
giaee at s tiwe when the rent under the lease eas ot in 
arrear@, it ia sbwi-usly unimecortsant and in se way affeete 
thé relations ef the slaintiff end the defendant 28 te the 
payment of the Nevesber rent. %¢ orsl statement by or 

fer tae elaintiff, eade in August or Sepieskar, could medify 
the written terse of the Lease, sor be nGtice te the defende 
ant Of an eleetica te clais a defsult ae t¢ come future ney 


Bent ef reat then aot even dee, 


Ve are of the Gcimiw that the plaintiff fxiled 
te arove by & erenencerance of the evidence thet the dce 
‘Fenéant wae in default @ Sovember 1, 1919. “re. Peters 
wes, aoparentiy, am entirely disinterested witness snd she 
atates thet “mn the evening of “cvember 1, 1919, sbout 6 >,%. 
she gaw the defendont cwming out of the vlaintiff's acuses 
Sleo, thant aie gaw Aim ring the bell, snd thet the house 
wae Gark, Ker teatisony is correberated by the defendant 
and his bretiereinelew., fhe wily evidence te the contrary 
is that of the three menbere of plaintiff's fasily, that ne 
one called, 
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#e eannei reeiet the e@elusion that the judgement 
ef the trisnl ¢G@irt ws2 eanifestly seningt the weight of 
the evidence, YTnem, toe, there wae *« tender wade on "Crember 
2, 1919, that te eractieslly sdeitted. Amd «t thet tise 
the defenc=mt had reeetved no netice sf an election ta tere 
minete the lesee, Clark v. Stevene, Gen. Ho. 25644; 
Sradle v¥. Zarmer, 140 111, 195. ts tee Latter esse the 
gourt saie, *sfter as offer ts pay rent, it ia too late 
te declare a forfeiture,* “Shen the defendent wade the 
tender on Hovember 2, 1919, there had Beem 29 nGtice of 


ferfettarse, The judgment will be reversed. 


REVERSED, 


Ofcomeih, PJ. ASE THGESOH, J. CONCHR, 
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@P, JUSTIC: PAYLOS delivered the osiniom of comms 
the egrt. 


Ua September 4, 1919, the tlaintiff breught seit 
fer 2 Balance ef S160,06 gue a = contract fer werk and 
materiais furnished the defendant, The cefencant flied a 
elais sf set eff in the awn of 2523.63 and to that the 
sisintiff filed an affidavit of perite denying the ci<im 
of eet eff, 


ee eee ceber | , i818, the cause was tricd before 
® jury m¢, opm inetrecti ene fran tae” ‘tries SUCRE a ¥ere 
Giet was rendered in fever of the slaintiff in the sum of 
$148.00 and a judgment entered thereon. Thies eonesl ons 
then taxen, Ho Bill ef exeestions was filed amd alli we 


have befere ue is the sgecen lew reeerd. 


Counsel for the defencant in their brief state 
thai unt due inesreeration tats the reserd of the &LLL 
ef exeestiane of the préeeadinge of the trial, it will 
anpear that tue trinl court miseoneaived the evidence, 
and cecided the case contrary to the iew, %8o brief hae. 
been filed & bebalif of the claistiff. Under the sire 
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cumstances it wouid be eoritrary te the lew fer this seurt 
te entertain the srgement sade Sy cogumeci fer the ¢efesdent 
ween the evidence adduced at the trial, but which evidence fe 


mot Rere before ws, 


We ate therefore esapellied, as the commen law 


reeeré shees ne error, to affire the judguent. 


AEF Tek a2 


G@tccwecn, Feat, AWD THUESOT, J, CouceA, 
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Be, JUSTIC: TAYLOR delivered? the inion of 


the gourt, 


Om Goteber 8, LULS, the slaintiff, = cheuffeur, 
Brovgkt sait in the Suniciosi Court against the defendant 
fer a week*s wages in the om of *35.00, On Getober 14, 
3¥le, the esse waa eciled ier trisi, ecunsel appeared for 
the piaintiff, and Gre A. S&S. Petersen, « bockseuger for 
the Gefenisat, apscared fer the ¢efoncant and requested 
2 ¢otineamee on the around that Suii Friseh, the vresie 
den$ of the defendent company wae in Pew York City. The 
comtinuanee wae dexied and the esuse went te tris] befers 


the ecurt eltheset @ jury. 


Tse statesent of cieim slleges that the defende 
wat hired the claintiff as chenffeur at « anlery of $55 
per week; that the éefendent wait the aferesnic weekly 
ascuat wy t¢ end imcluding August Sist, A. P. 1919; that 
uA Septeuver Sa, &. P. 1919, the defentmt discharged the 
Plaintiff with at cause; thet the slaintiff resained une 
e@pleyed during the balance of that week, unable, after 
éue Giiigence ts prceure other exsleyment; that he Held 
hhimeeif ready and willing tc comolete the euntract with 


the defencant, but Gefendent refuset te reccive hia sere 


| ase a | 
oA 3 dada dy 





viees or cay the weekly s=¢ ni agreed uceny whercier the 
Sleintifi claiss thet there is due md ering Him fr@ the 


é€efencsnt the seus of $55, 


fRe elaintifi Salter Crowell testified that ke 
wae an excerienced eheuffeur; that on seme day the dic net 
Pesember the exset day), uring the week of Suguet 17 te 
23, i818, Be Read = conversation with Guile frisen, sreeiqe 
Gent of the cefencomt, at the office of the “efendant, #f 
which ceaversation there was sresent, A. 3. Peterets; that 
Frises nat eni¢ that he Rad hired witaces se ehouffeur far 


@efencust at $35 oer week, 


Tue trish judge taen asked Peters if that 
Was a correct stctement, snd Petersen enia, Lt was. The 
glaistiff then further testified that he went te work fer 
éefenecomt, aad wOrked the week ericr t& August 1, 1¥iG, 206 
was paid 235 fer that seek, by = check ic full Of =agce va 
t® imeluding Auguet 31, 1919; that om Sentesber 3, 1929, he 
wee esliled ints thoeffiiee of the aresident, so tast eaid 
¥riaeh sald to his ke was ¢ivekharged; that se tTosecm fér the 
éischerge was etated: thet it ess groundless; that witness 
hac sertermed his duties faithfully we 4 il igently; teat 
Frisek handed Kim s check for 217,80 signed by defeniomt and 
emtsining the werda, *im full of =1l services to date*s that 
witneas then refuseé to accent sais cheeky; that he efter= 
epards received the same by esil ané then turned Lt ever to 
MiG attirneya; taat witness did not eGrk further fa defend 
amt; that he wae umable t+ shtain eerk the balsace of that 
WELK, 


Phe olaintiff, at the clese of Kis testimony, at 
the suggestion of the ceurt, surrendered the cheek te 


Petersin, So evicence was introduced uron thesart ef 
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the défencomt. Te trial judge thes sesessct Lie camages af 
the plaintiff «st $35.00, enc «emterec Judgeent im hia fever 
for that accamt an cesta ageineat the ¢efendext. This 


Simenl is therefrom, 


The aain grewsd urged $& « reveresl, seaording 
t@ ea@meel fer defenémt, is that the ststement ef clais 
Gea Het stste a comge Sf eeticn, The cuestion thee arises 
€6@¢e tue siatesent Gi cisim auiiicientiy state = cause ef 
aetivon? Ye taimk it dmes, Coumeei ig the defendant cites 
Sillgen ¥. 


eases, but we find ne srinciples in them which when soclLied 


BB6 Ili. 305, ane other 





te the inatent eas@ lead to the cénclusio thet the statee 
sent of the ease, here im question, is defective. Aad, 
further, Suey v. fobineon, 296 111. 181, holds thst in « 
fourth ¢leass esse it unmeceesary te allege ali the material 


faete which ere t¢ be preved at the triel. 


the atatewent of claim sets forth the aanes of 
the sarties; that the claintiff was hired by the defendant; 
that he wae hired as a chauffeur at a sslary of $55,°O ser 
week; that the defencent paid the olaintiff up ts August 
Sl, 2419; that the defendant diseharged tee sleistiff withe 
wet cause; thal the claintiff reusined wunemsieyed during 
the Saience 6f the week unable, after due diligence tw saree 
eure other esmmleyment; thet he Held Bimself ready and wiil«- 
ing to cowrlete hie contract; that the defendant refused te 
receive hie services; thst the defenéomt refused te say the 
Plaintiff the weekly eswimt agreed woon; thet, the reiere, 


the piesintiff claims there is due Kim the sus of 55,00, 


im wor judgment the statement of claie «site 
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ad 


@elentifiesliy connetes 211 the eaterial fsetea thet vere 
favelwed, 2nc ali the lew required, 4 perusal @F it would 
apprise the defendant suite exaetiy of the derelict im 
charged; sid that Cerelicti@s was = reach ef = siaple cone 
traet sf hiring. Preliixitg in slesaéimg is to be ecademned, 
Tee defendant esuld oot have mleecnetrued the tiesding, ser 
heve been eguferieed «f the trial, asd tae ericence serely 
supcerted the eclaie that wag quite imeiély eade. me sords 
"“*pived the pleintiff ae eheuffear «t s salary of §345,(0 ser 
week," cid act mean a hiring for a2 aiegle week, but *by 

the week*, 


Tae comtentisce of gounsel fer the defené=nt that 
it wae error te refuse 2 continusnee is unteneble. hat 
gay have treneptred before the trisi judge on that eubjeet, 
ia set before us, and eo we are not able te exes dien thet 
eaeetios, sn¢ are bound te aeguse he exercised eoorenriste 


dt is eatended by counsel fe the éefencant 
that tne pigintiff settled kis clisim by the segeptance of 
& Gheek fr 217,66, The simintiff, nowever, toetified 
that Friseh handed bia « cheek for that aecumt, which 
etntsined the #&@e *in full ef sil services te date*, 
ané that he refused it; «nd that afterwards it -es sent 
to bin By mail mid Ke turmed it ever te Kia at torscys. 
The time when it eas aalled, tae reeeré dees not show, At 
the trisl it wae turacd over by the slsintiff's atternsy 
te Peterson, the beekkeewer of the defendant. In view ef 
the evidence, eaite ebvivuely the defendant failed te chase 
what @ae @eeential te such a defense that the sleiatiff 
helé the cheek for such on unreasonable length of tise 
that it ought te te considered te censtitute » wettlenent. 
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insemueh ag the graunde far this senenl are 
86 usgubstantiakl thst «e are forced t¢ the econelasi m& 
it was teken for nurneses Sf delay, dausgee sursuent te 


eestien 23, Chan. 34, Huré’s Statutee, will be silered, 


tee judgment is affirmed with added damages, 
in the sum of £3,5¢, 


O*cceron, FJ, AWD THGSON, J. coworn, 
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i, FAPIC’ PATLOR €ehivercé the osinim of 


the onurt. 


Toe claintify, Aatheorine Comnors, ane of the tea 
beneficiaries nosed in a beneficiary certifieste isoucd 
on the Life of J®@eeeh &, Maher, br Sight sult agedinet the 
defendant and renevered » verdiet «s¢ judgwent in the ewe 
of #2700,00,- Tile aenesl fe therefrom. I¢ hoe been before 
thie eourt once before, “Ii «oe teem revereed and renanded 


for anew triel., Cong gre wv. Sebi taal Om 





The éccloyation sliegee that os August 21, 1909 
the dufenssnt teeusd a benefit eartificate to denor, & 
member ef the dafendent soetety, in the waa OF 93, UG4),00 
which was oayable te hiw twe aieters; (ene of wham be the 
Plaintiff) and that he died on Decemberng, 101. The defende 
ont filed the general iseum and thirtess epeeial sleem. 
Certain revlieations, desurrers, rej@inders, ont « eiafiliter 
were subsequently Phied; and sertaia ordere entered thera an, 
The ples ef th» genvrTel imeoe wos withdrawn by the defendant, 
omc 1t wae wdwdited that the pieintiff hed cade eut a grime 
facie ease, unter Her pleedings, ond thet there wan gue, if 
anything, the am wf $4700.00, Whan thie case wna formerly 
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we "Bee 


before us, s judgment for the vieintiff «as reverse: benauae 
the trial juége ruled that all the evidence g¥ing te show 
that the imaared, at tee time of fis spollestitm, had a. 
wrether alroedy dieqesecd, whydild be strigken tat, In the 
avowed trial, wvidenes it that subjer} ous mimitted, the 
jury was inatructed thoi the question im the snlieati os 
‘ew aany (trothera) dead*, whieh wes anewerad *natne*, roe 
ferreés 14 «2 matter which wae wateriel to the riak, There ie 
ne @wbt that Jaseph €. Vaber at ths time he made Bie aoolie 
eation on Agguat &, 1909, Bad & bré@ther, Patrick kaher, who, 
on Yeroh 29, 1007, dict of myoearditia. — 


Insewueh a8 the amciieation fG inmesranee, which 
weet signed by the dveganed, eentaincé in snever to the 
cucetion "Her sony dead® (meaning brothers), the cord “none* 
the question arieos whether by evidence intreduecd tha plains 
tiff areided the effect of the written nexabive, ao se te 


justify the verdict Of tne jury in ker favor, 





460 ILL. 133, where the eeurt hed under eonaiderntim@ « 
similer situation to the one in the instant onee, the questien 


ané anewer heing the seme, language was quéted from ¥vulor 





¥. Suepiews Life Ineurener CO., LiL Usd. 335, to the follow 
ing effeet, that the ippmrance ¢ooneany woe entitled te “the 
wutweet goed faith towarda it,” that he would “wake full, 
@irect mic Stent enewera ic ali questi@a, withart evarion 
or fraud, md ithe. t sunpregaicn, sieremrementat ion or 
soneeeinest of faete with woleh the comany ought to be 

made soquninted, aad thet by so ¢@elsg, sand only py M0 

dng, wooid he be deemed t¢ have made Pair ond trae 


anuwere,* The court them said in the Sisbe gave, (eurra) 
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oe Foe 


“in tnat case the untrue siatemente ware beled 
te be vepresentatiqng, sand wet warranties, smd we 
think, © the sawe reseining, the aneweer here in 
waweticn shauid be s¢ held, ait in tne abeenen of 
aroot by the sG@mensaay ef freué og imtentiinsal mide 
gtatement om the cert ef the inemred the veliey eae 
not rendered invalid wercig beewuse the anwar 
proved to be false,” 


the subjeet, in gunersi, is discussed ¢laborately in 


it is there stated thot "the qudstion in each case is 


een SEY TLL. Amo, 452, and. 





whether the antwere made . . « were on Oinely Paloe.* 


The weation thes arises was J ene i, Kaher 
guiity of fraud a@ intentional misetatencnt ae ta the anover 
whisk eoeeare in the aprliestion, tant, ot tee tlae, he 
a8 never kad & OTe@ther who sad died, Tha witten accliestion, 
itasit signed, se it sadmlttediy te, By tac decensed, is 
Soins Jagie sr oot Of an intentional miestatement; and the 
burden of introducing evié nee te Overcome thei ercef ia 


wpm the hemefietere, the =taiatirf, 


There are three matters of foet to ea considered; 
Sie teetiseny of the claintiff, that of Dr, Cerceran, ead 
the signed apeliestion, The Lutter atatea that the éeecaged 
had ne brother ¢desé, Aatherine Conn are, the pleintirf, eadd 
that ir. Gerc@an, the exemining ohmysicion for the defandant 
enliled at the mane OF heresif aad her Drother Joaesh and 
exwsined him with imetruments and asked hie questions; that 
ae the deeter wae writing ehe was standing within teo or 
three feet; that the part ef the acclicatim@m containing the 
family recorsi wae wot Pilied out at Ker Nie; thet ave 
tiinke we Pilleé that cut secording to here; that he Bad. 
@xeulned her before, he further testified, om orees exage 


ination, that her brother oat im Kis same at the tom and 
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eigned it ot the bottom, that the wert of the »anulication 
beginning =ith "femily recerd* dom ta the wires "AT any 
pert of the ebeve questitne® was ast fiiled cut at hor howe; 
test the doctor wae at hor mousse Sefere J tseeh ame inte 

be examined and woe eitting eritiag on the aveliestit vhen 
d Gverh game in: that the Pooter bed exectaed her before that: 
ahe thinke the Ovetar fille? wat the fowmily record sqoarding 
to here as he bad aesmined her bufere, On crossetxanineti Gt 
ashe teatificé that the awse et the tog, Josech 4%. Asyer, #28 
written by her trether but that she dees not think the reet 
ef the amewvere in blue ink to mmestione @-39e465 wad 6 were 
written by Joseph ©. Maher; that she thinks thoes gore write 
tem by the Doetor vie was exeamieer for the: avcletyy toast the 
fetiy ronerd in cucctits 6, ehieh contains the guestion as 
te brothers, fe in Dr. Corceran's handwriting; thai it is st 
in that her brethers thet the aneeers ts suestione 9 and 16 
whieh were in blaek ink, were net written by her brether 
but sere sr ably, ae far a8 she in@re, vrittie by Dr. Corcare 
ame that she done wah kao whos orete in the sneccrs Gs quede 
ti@me Ll te 20 which are in Blue ink; that sie ear her bree 
ther eign Ain nome to the eeecliestiom; that ake dove net 
know whether when he signed {f 2% the bettas if wse entirely 
bienk with the exeeptiom ef hie aume st the ten. Ghe fure 
ther teetified that she thocght her tbrether wrote in the 
words 81600,00 ure. ery Tevhey, $1506,00 Ure, catherine 
Cemntpey that at the time he signet the apnliestion the only 
weitiag nm ii vee where he pad signed Gis asme ot the ten 
aed bettem and the statement of the sccumte ani the bene« 
ficierisa, Then agein, the tesbhified on cress cxwmination 
thet ehe thought ali the blue writing legked Like her 
brother's, as it leoke very mach Like her brother's hande 
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writing and thai it wae oo thors before the apvlieation eae 
signed, amd thet the writing in black, being the fusliy recserd, 
wae net @n the sealieation when the Ceeter tagk i away with 
hin; that whe did wot see the Doetor write anything ™ the 
epifestions that ehe oaly @ae hic erite o heres that sre 
Yenewbers the “eetor esald in regard te the faully aistery, 
*Taat will be the sawe as your sleter’a*; that her brother 


enaverad, Yea, 


An apokication ef the plaintiff signed by ner and 
a@sted August 13, 1906, eicht days inter then thet ef her 
brothasr wae also offered in evidence. It was gortified te 
Ry Dy, Gereoron, s¢ alee reeltes tee qeestim, ‘iow sany 
brothers dead?* and the enavwer "Sane", the same 28 aeocare 
in the amabication ef the @coeeneed, her tbréther, “hen aaked 
about her Gen ancli¢atign she @tate? that the date Auguat 13, 
L009, te wrong; thet she mi? her brother were exanined on 
the wane day; that she fa not able te say whether the ange 
were which were in blue ink fraa il te 6 were in «at the thee 
ohe signed but she thinke they weres that she thinks it was 
wi Filled im boere she signed it; that she ecomid met gay 
whether the mnevera to queeti@na Y enc 15, which were in 
blaek ink, ware filed tu before she gigned thea er whether 
the anewer to questi@ia frem 11 ic SY, which were in blue 
ink, were filled im Refers ake sigmed it; that ber last 
Pegollecti@ ia that the somliecation eae all filled oat 
before he signed it “out Tt we not sere*: that the Porter 
got the infereaction as te the fomily hietory he weed in 
filling it out from Heyy that whe did eet tell the Seeter 
thet gho had no brethere dims that she does not kaow where 
he got the taféraation or "*sielnforaation”® that #ehe had ne 
brothers dead, 
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Sy. Coreoren, « chysici@ and serge of seventeen 

Years oraciioe, slated that asmedionl examiner fer the deo 
femiant, he @emamined the ceeesand; that the asvlieation in 
eueation beere hin signature and, sine, the one of Catherine 
Commors bears kia stensture; thut seek eae writteu on tne 
@ate set ferth in the opclicetiong thet the anewer ‘nane* 
fim the deeenued's apoliestion, he wrote; that at the tise 
the deceased signed the anmlieantion, sil the eriting war 
there that is on there soy oad thet the eaner was in the 
Stay Cimlitiva when the deeeased signed it, teat it is nowg 
that the oaee in tree of the application of tne eleiatiff; 
that Be get the inferwstion that tee deaonsed bad a0 brether, 
dend, from the deeeaged himself; that be did not write in 
the fomily mistery after the ceevase? signed it, mor 4id 
he have in hie s@seeagion @ reserd of ths formily history, 
Gn erosenouss ination Be suid that ef thet time he had been 
an ekeginer fer the defendant fer five yearas thet soretines 
he would examine @ or 14 @ dey and then méne for three er four 
wecke; that ae to the accifestion im cuesticn, he has ag cise 
tinet Feesliection as t® where 14 wee made out, though he 
thinks it wag at the AGiwe Of some Felatives; that ne ead 
met tell who wae ofegent; thst sbeut all the recsllcetion he 
bee about the maser, te from Lecking at the mance itee nt; 
that he (ceux .0t remember the aan @& Kis duserietion at sil; 
that the date he gete frie the saver iteelf, tint he got 
ahi the refroebing of bie reesllection, Prem the raper ite 
Self; that Be bad no distinet reeclieetion ef what toak 

| oiaet, there it wee or ween 16 vom, amide frea the naser, 

| 3 Ge reedirest be e014 that ag far ag he rececbered, he sever 

dated on avsliestiom om « ¢ate different fron that on whieh 

it wes wade; thet 1t was Bio practige to date them the dy 
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the epoiiesti@ wae cadey; Uiat he ¢tee act remember 2 
single exeestica. Re further testificé that the snseer 
to the suestims 1 te & inclusive in the seeiicatig ef 

the és¢eanecd, snd «hich ere is Blue isk ere act his henge 
writing: that the family sistery in suseer ta question & 
ead whieh ie im Blaek isk is sis Rasderiting, tise ibe ange 
wey t9 cueetione 9 set 1) as toe evricin €lseases which is 
im Glaek ink; teat the anawere £6 questions 11 fo 97, Seth 
imslusive, amd «hich ere in blue ink are nei big namderite 
dag; that be wrote im the nase 6f the tenePicisry in sade 
wer t¢ svesti@n 3) whiek ia in Siue ink, ssc that He place 
oad dnte, Ghieage, Tllincie, Sugust &, 190%, s¢ which is 
im Eleek tek be wrete. te further testified thet the asolie 
estion wea in the acme comiitiwm at the tise the deceased 
sigusd it as it ie age, «md, furtzer, that the ascliestit 
ef Zatheringe Comers, which she sage is not Ris khendwtiting 
sii @xeacst her asce at the bottom, wae ei] Filled sut bee 
fire she signed it; that he did sot, ufter the seme, Joeeeeh 
@, Saber, wae signed te it, take the amvlicetion and filk 
in the enesvera 1° question “o. & vertaining t© the Pemtig 
histery. 


is the origiaal ap-jicatica 6f J @eskh a. Saker, 
tue deceased, the asewsra te the first seven qeuestiws ere 
written is Blue ink; “hereas enawers ti quecti@as S onc 9, 
@hieh imeclude the cuestia:, See aeny dead? (brothers) esd 
the snever, Sone, ere la Slack ink; asc ike sneeere te oneg 
tieme 13 te 3O beth incladed, ore is blue ink; the slace and 
Gate, Chicegs, Tli., August &, 2909; snc the signatere of 
Be Ae Corcoran, 2.5. 48 medical exasiner, are in Bleck ims, 
The elaneture ef the applicstiim, beiag that of Joseph 4%. 
tinher, {6 im Blue ink, 
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Ie the ®riginsal eeyliesntion ef Amthe rine COR By 
the anecere to the firet & cusstionsa, imeluding the cuesetion, 
*iew many Cead?* wit ths anewer, “one*, sre im biue inks 
the anewer te the sucsticoes 9 and lO are in tinek ing, ané 
the anegwer £2 cucsticme 11 te 320 20th included, are in 
blue ink, The place anc Gate, Sniesge, iliimeia, 4Aagust 
13, 19:9, a4 te aiguatuse eof the sedtesl exxsiner, a Ae 
Cordecan, ore in tleck ink, amd the signature of the soglie 


eomnt, “Satherine Coanére® is in Biue. 


it wili be seem that there is = series evafi iet 
is the evidence as t% whether the ¢eeensed signed tus sacclie 
ention after the anewer “none wan written. Gf evurea, if it 
were writte: in after ke signee if sac without nie a Ge ledge 
ag@ egtemt, oF divreetion, ke would aut be chargeable with 
any evasie®: or clerepresentation, The tem apciicaticns show 
tw very different kimce of ink were used in filling is the 
sresegre en? blaskw, sad cugcgest auite evervkeimingly that 
Shey were not eli fizled aut at thg/ tise ané piece, The 
em@ver “none* ic the epphieation ef ts ¢eecnsed ie in Black 
imk, amd it may well be that ali the »riting ia thet axclicae © 
tice im Sliwe imk was dane at tae heme oF the degeseed and 
thet in Sleck imk somewhere eiee. The fester in bis testie 
mpimy stated, thet he kad Re Feeolieetion ef the sariteular 
eiresusioaeces, he merely reeniled chet wae Rix general orece 
tice; on ibe Other hamsé the cisintiff pays the vord *nome* 
im black ink is set Ber brether’s heae@writing «a4 that ahe 
thesget ali the sxriting im biee ink leeked like bey treth«r's, 
ane thet the writing im black, beisg the fasily reesr¢d, wee 
wot on the appliecsticn when the éowtor teax if away with his. 


it da tewue thet there is some evidence on she pert 


of the sisintiff ac to the deetor getting the fasily Bistery 
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af the dceeensed from the plaistiff herself But there is se 
evidence that ine édeseaged if he anewereé *yea* shen the 
é@oter asked the question, ‘Yell, your Kistery would be 
abeut the sage ag your sister's?* snew anything sbout the 


answer which the sleistifl nad aede in Ker Gen anciliestin, 


The gusstim@m, whether the deceased waa reas mMeible 
fer the answer “neme*, wae <ne vecdliarly eet fer deternina= 
tien by tne jury, mc, ineecuch as there are certein seri cus 
éigerepsneies in the evidence put in t¢ shoe that the decensed 
gigmed the asciiesti@m ehen 1: somtnimed the snawer *none*, 
or Wee reepe@bsibie for that sanuwer, wid tic jury fourd for 
the tiaintiff, we, shoe ere act im as -o0ad a ngeitim se 
the jury were, @¢@ n@t feel justified in hAéding their vere 
géict te be clearly sesinet the eight Sf the evidence, 


It is contended that the deceased, by failing to 
Bay the August ass¢esemeni “: Gr befgre August 31, 1910, 228 
subpended, amd taat, if not im geec Health @& Uctéber 2x, 
LGlLG, he was not, therefore, im goed stending at the tine 
ef hie é-ath. It ian ecmeeded that en Geteber 26, 1910 he 
esaid His sesessmentes for the msunthe ef August, Sestember 
amd Geteber, 191G. tn Getober 23, 1G1¢, he was s@mitted 
to the Cook County Acsvitel, snd on Yoverber 15, 1910, wna 
transferre¢ to the tubercular were. Guite a velume of sevidenge 
was imtrocueed as to his general habite ané his health and cone 
dition at the time he entered the hosnitel., There is sone 
conflict in it, but it was sresented te, sné sassecd upen by 
the jury, and we fe@l sure, after esrefully evneidering it, 
thet we are not justified ia ceneluding thet the jury eae 


wrong in ite determination thereon. Ccurt ef sonar v. Dinger, 
221 111. 179. 
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1s ic eomtended om behalf of the defendant that 
inegtructi@n mumber 1, given os behalf af the olaintiff is 
errenecas. inasmuch, hOvever, as the burden of intreéucing 
evidence is under ite sleas im susc@ert of the @isim that the 
é€eeceszsed was guilty <«f sisresresentstion was uoan the defende 
ant, it ese highly proser that the jury should te inetructed 
thet the burden of presf wae not ucen the pleintiff ts sn ee 
that the alleged defense of the defendant =<s not true, ve sre 


@f the Ssimion that that tontentiwm is unfsmced, 


Tt ip eimtended by counsel fer the ¢efenismt that 
inetructi@ number 4, given om behalf of the plaintiff is 
errenesus, The rarticulsr worés sbjected te are, "Fhe court 
inetructe the Jury that yo: are not required t6 believe any 
etetesent t be = facet simnly becsuse any eitmess or witnesses, 
has or have ayern it to be a fact if you beilfeve from the 
evidence thal such witness cr witnesses Aas Or heave wilfully 
anc <nowingly eworn falsely t9 such slieged- fact." That is 


geod law. Devaney v.« GStis Alevster Co., 251 t11. 33. 


It if comtended by eGumeei for the defentiant thet 
the court erred in refusing to give instructi»m numbered 15, 
offered om Gebnlf Of the defencemt, Ye are of the ocinits 
that that contention is untenable insamuch ss instruction 
numbered 10, given “mn behalf ef the defencsnt, sfficientiy 


eovercé the orinciple inavelived. 


Finding no errer in the record the judgment is 
affirmed. 
APFISZER, 


G'CUWHR, PJ. AE THORS, J. CUICUR, 
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BH, JUSTICX TAYLOR delivered the coinien of 


the ¢ art. 


Having paid $1021.80, for a car of cucumbers, the 
Blaintiff{f brought suit sesninst the defendant for Casages, 
claiming that th« cucusbers were net a@ contracted for, 


ené reeevered a judgsent in the sus ef 2409,76. 


On Bay 23, 1918, at Sen Henite, Texas, the cefente 
ant received the following telegram fro: ite agent in 
Chiesace, "Stoerk offers $1.60, 7.0.53. two care crates 
eveusbers of omet shinwent freight shiement.* The defende 
ont 2 Zay 26, 1916, telegranhed beck, “Confirm Steerk 
¥riace L907 eoetains cucumbers 469 erates, 126 bushel 
baskets invelee erates 21,60 ne scld baskets $1.90 if not 
eaticsiectery advise quicx.* 


On Hay 27, 1918, the sefendent shinved «a carload 
of cueumbers contsining 439 erstes end 126 baskets fr ae 
San Benito, Texas, F.O.3. t% the slaintiff at Chicags, 
It is sémitted the esr «ag orecerly ieed, anc arrived 
praaptiy. At the time the ear was sent, the defendant 
gent to the cliaintiff a bill of lading and a ¢raft which 


wens ts > See 0 
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erevided that  arriysi «f the cat the vlaintifi should nsy 
$G the Firet Xstigal Sank GF igustenm, or wder, the sus of 
1001.86, the cer arrived in Ghiceage cn Jume 3, 1928, snd 
Of an apeliestion by 9, Gb, Rebimaon Co,, agent of ihe 
éefencant, 22 imasection ef the «mr eam usce, tn June 

4, 1915, ome Samoan, 2 U.5. Fead “reduete Inenecetor, wade 
the tmancetitm ant im hie eritten certificete, dated June 

4, L918, sad uwhich ie sé@reened to the fefenéunt, it is ree 
elted that he inapected ear Se, 1907, sa the CC, & & 1. tenn 
trnek, 214th street; that the tack wea fully thet ‘An average 
ef 46 ateck was uiashaven nubs and cresks* anc an additismal 
2 en@red soft withered ends’, ad tant there was an geese 
itai cucumber startisg to deeay aposrentiy ee 4 result of 
bruiges. Cthereise, nis certificate comtained ae oriticies, 
Oe@ Gengeke, on eaployee eof the slaintiff, sisc, ingsected 
the eer while it wae on the tracks. Ke testified that the 
eucumbars were mGt “Ho, L*; that he made a very careful 


imapectim, 


The slaintifi pate the draft «ad teck gut the 
cucumbers, fe eg ol@ ome salf ef th: earlesé to one Ford, 
whe osid me half ef the amdunt of the draft. dalf the 
Gelowl was then delivered te Fard's since of tuginess, 
and the other, te the claintiff's. Livingeton, a fecd 
aésinistrater ¢f the State, eumlieyed by the Federal Governe 
ment, testified that whan the car was firet reaeived the 
Plaintiff? refused it, anc that he orcered an tagnoetics, 
the “6 Bace by Jompony; thet the sieintiff etill refused 
it; that he then imapeected the cat Bimself, ond found 
whet Samson Tested: thet he sede a further inscection 
a day % two Later, cn South Vater atreet, in sisintiff's 


“erg; that he srdered tis isupectors to wake ansther ine 
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eneetiq@n « if e28 ande June 7, 1FLG = amd anid, *There is 
seite a few walla im the<, te ay egiimation, «nd i don't 
tmimk Re got a geet delivery*; thet He @siled @e Tebdbine, 
the éeiencdent's Chiesge azent, anc aSke4 kim if he wen ted 

t@ e2just the matter; tha. Tebbina refueet, «wid be, Living} 
gi Mm, then tke SGtéerk, he wo-id Bave %¢ teke the cueumbers « 
Be Lad slresdy oaie the Graft - en¢ eeid further, “You eon 
fight i: evt Later™, thet ¢a the seeond inapection he found 
& large percentage “f ewile; thet he ese a6t interestes im 
the wetter of deesy, beestse the car was bousht ¥,2,8,. shice- 


eigg o¢isit, taat they were nGt “famey 55. 1". 


Tre certificate of Servidsou, inesatiar, he sete 
the sectnd inepection, mm Jgne 7, 1329, resited, an Tar as 
is here eaterial, thet "Abwut 10% ef steck badly sischancasé 
inubs and ercaks)}*, It slee reeites that "betyveen Lia « 


SG% shesed esft wrigkied esde.* 


Steere testifies that he Béught a cerleaé of cucume 
bers threaghn Tebbins; that be teld Tebbins he =ouid "buy « 
iamey @ar ei eususbers previdiag 1 gen cet geod susiity*; 
that Yetbeine anid, 2 #11) whre goo offer or @eder, ome *1 
will esguure you {mat the enality efi: be as goc@ ag = fine 
ae silk, It is A.Bo,1, etuff*; teat efter the cur enme, os 
June 4, i918, te imneseeted it; thet he sen tieseticricd and 
took the satter wo <ith Livingstes, the fect sivinistrater: 
thet Be £514 Bim thai ender the séminictrati a Freling be, 
Steerk, Had to accept the e2¥ anc sijust ihe saiter «aftere 
ward@; that he them took the our; that seeng the cucumbers 
there were suite 2 number Of culle, cucumbers that aFre easil 
aad n Ot euite felly eatured, that «bent *58 2esre decayed; 
tmat they were not uniferm in size aid sere sot 20, 1,faney. 


Ford t:etified that ne besght half the cucusbers; that 
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half ef what he got were eulla, sad the other balf Us. Sas 
that they were nGt *o, ly that suse skewed decay, shriveleé 
ends; that 10 te 154 were degayed; thet the shriveled ends 
@®ere cue +6 the ecvueumber exing, Being wicked from the vine 
tec iSeg; that tee vaive @f the cucumbera weuld be affected 
by the fact taat they enm@e in erates of different sisces, 
that they were act uniferm. Torabuli, ssesger for sefende 
amt teetified, by dercattioqn, that the cucusbers were fully 
um €¢ the average when shigosds that he inapnected them; that 
there wore nu ePinkleé or sarivelet eucusberga, or vith seft 
emés, st tee time of the shipment free San Benite, fexsa, 
Pinney, fereer secretary ané jeint senager of defendant, 
testified that he imesegted them se they ware being leaded 
inte the ¢arg that the quality and grede were geod; that the 
eeF at the time 1¢ left waa in goed esadition: that sueume 
bers are aot erscet ag Se, 1; that they ave arasidered ag 


femey aad short srades, 


Tebhine, the chiesase sgent 6f the Alexander Market ing 
Compeny, anc Sing business as ©. H. Zobinsen coupeny, testie 
Fie that he eaw SGteerk and the iatter e213 he wold take 
a ear, by freight, «nd if the ewewsbers were of goed sual ity 
he would take them and pey 21.60 2 crate, hen asked as to 
whether Teazes cucumbers were graded as “eo. 1, 2 and 3, he 
testificé that, te his kniwledge, they were aots that the 
only grace he Enee was “gecod cucumbers*, Gm the eubjeet 
ef imesection he testified that m the «fternom of June 
3, L918, whesa the gor arrived, he heard that Steerk come 
wlnined, sic, alae that Steerk called Rim up wid said that 
they wouid act accept the car; thet ae, Tebbins, then ordere 
ed 2 g@ernsent inepection and asace en inspeetian himseif 


amc c¢imeludeé that th. cinditias ef the serehendise cose 
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etituted a geod delivery; thet there were some shriveled, 
gieghater ané fdeenyed wucumbers, bul thet suen ia net une 


(enon where = eer kes been Gn the road eight days. 


Gg the eubject ef “nat the cucuabers were eer th, 
Geneeke and Ferd said trey sere sorik Frae 21,.°0 te 91.50 
a erate, while Steerk testified thst they sears werts 41,00 


3 @rnte. 


At the elese 6f the evidente the trini juice saseaee 
e@ the claintiff's casnges at $409, 76 snc entered judgzent 


there far » 


The evidenes as te just eumi ths contract ef irchease 
and asle was is eG@ewhat cenfiicting lnagsuckh os Steere teetie 
fied that he told the sefendantis agent, Tebbine, thet ke 
would Buy = car of eneumbers or cviding they were shi good 
quality and "A, Kumber 1, Fancy Quality", eno that Tebbins 
teid his Khe ©omid wire his offer er erder and that he waaid 
assure Kim “that the qucougbers sill be se geed as = fine as 
ailk, If is A, Humber 1 stuff,* snd om theother hand Tevbings 
Seatified thet when he sue Stoerk, the Latter stated he would 
teke the car by freight if th< evuenmmbers were «ll geod suale 
ity, smc, further, thet Texes cucumbers were aot graded as 
tumber 1, 2 and 3, but only as “geod cucumbers." of course, 
the tea telegrams, the “He sent hy Tebhines t6 the defendant 
am the ane sent by the defendant te Tebbins, eannot be cane 
eidered aa any evidence whatever agsinet the slaintiff ae 
to wheat the @al ecatract was thet wag uade between Steerk for 
the plaintiff end Tetbinea fer the defendant at the tiae of 
their ecepvergation. In view ef the e%nflicting evidence an 
te the cimvereati@n between Cteerk and Tebbine, we do set 
feel justified in caneluding that the trial judge ens not 
warranted in believing the testiceny om behsif of the slisine 
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tiff rather then thet on behalf ef the defendant. 


the ementite thin arises whether the sueusbere at 
the time they were ehieoet were of the quality atresd moon. 
lasaeueh ag the cudambere wore beaght ¥.U.8., whatever trance 
pired after Say 27, L1G, whem tie corlesd was ghieosd, in 


the way of deterioration and degay, is luwmatertial, 


Turebull, the sanager for the deferiant, atated 
that be imapectsd the euevshbere oc they wera Pally up te 
the average when ehinved, iikewiae © insey, of Officer of 
the defendant, stated that he taemected thet sa they sere 
Being Lemeced inte the ear and that the quality and grade 
were goed then sat at the tive the car Left, “Rm the ther 
heng Genaeke, sn exvleyee Of the slaintiff, whe inene eted 
the ear while it wae oF the trackea im Onieng?, says that 
the gueumbers were nOb Xo. Lg ane Geumem « 0,5, Faad Preduate 
Ineneetor, whe wade an ineeeeticn on Tume 4, 1914, says that 
hie exncinatiqn ghd@eed over 4% nieosbioea, wube «atl ereeks, 
wag that an aiditdonal 3S shuved eft withered ends. Livinge 
ston, 4 Ved, Food Adc iniatrater, ceorreberated Gaupeun, and 
alter ordering anetmer imapection, etubed that be aid net 
thimk that the cleimtiff "got a goed delivery”, «nd that 
an & reault of the lneosetion he asked Tebbines, the agent 
ot the gefeniant, if the defeniont wished to adjust the 
watter, and that, unc Tebbines refusing, he teld Steerk 
that the cleiatiff would have to take the ci cebere ane 
fight the watter eat inter. Livingaten further stated that 


the muewumbers were at “Fency Hausber 1.7 


The wFittes inepoetion of we Tavideon, «hich is 
éated June 7, LGL8, recites thet *abeat LOZ ef stock badly 
mineshanened (nuba and or coke} *, 
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Ford, whe Gought balf tae cuommbere Iran ot ierk 
tated that Asli Of whet Be Qt ware quhie aac that the 
ethor half were mamber Bay thet Lo to Los were deaanyed; 
thot eons hed whriveled eade ehieh were due to being 


gi¢ked free the wine tea lowe. 


I% im euite ehbviwus, th refers, that there is ® 
wericue eanflict im the evideswes ag te the cindition ef the 
cneumeere at the tine they wore G@iginalig eghinged; and, 
emaidering ¢1] the evidenee, weichiag Lt »@ weli as ve 
way, we de net feed juetified in conalucing that the trial 
jutge erred wid thet the judgment is aeunifcatiy agrinst 
the weight of thy evidence, 


it is contended on Pehaif of the defontumt that, 
am the oer Of qucwebers wae actually thyeiecally iukon 
Sy the Plaisbiff, it wuet be cQiai¢ervd as Saving legally 
agcepted it, Undue the eireumetwces, however, bearing 
in wind the 6@videnoe ead thet the olaintiff vas requasted, 
practically trcere?, by = seuber ef the, Food Cozalesicu, 
t® take the merchandise, we are uf the wolmior that £4 
@annet How reasteadly be urged that the oLaintiffte fate 
ure actually te refuee to teke the gar now estope hin ina 
aay way IrG@a ahering Miah the defendunt failed te eouoly 
git» the requirements @f the contract. 


Ae t¢ Caonpees The pimintiff was entitled te srave 
we an ¢smegee the ¢ifferenee between the market oriew in 
thieage «f « ger of cucumbers auch ae be gcntracted for and 
the gateet priee ef the gartiqular esr ef qucaseere whi oh 
be teovived, Tie evidcage dees not eho the former but 
ees augw the batter, Apoatentiy eounegl for the slmine 
thit undertegk t% prove up the differmee between the actual 
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euntraet orice of tae @er and the saraet price Gf the 
gariiquler esr which Ke roseived, Thset, ef ecurse, does 
oad éonfomm te the requirements of the Lew; but of the 
Shaintiff was in the esmsissien tusines? im Chicage ond 
wncortesk te buy a ear of cucumbers in the regular eur sae 
@f its tusiness, and (er the sure “ae Of saking «a profit, 
we think i¢ but fair te sesume und«r ts« circumstances that 
the marxei price of = cur of suewbers such a5 11 contracted 
fer wee warth more in Chiexwe than the purchaser onid¢d fer 
thes, that ia st least 21691,80, =¢, therefere, that the 
meseure af dasieges ae eoutended for by the slaintiff wae 


met te the disadventage of the defendéwmt, 


Counsel for the ¢efencant cisim that certain items, 
such se freight, «te. were ineluded in the judgment, but 
they do agi ogint out anything im therecerd tending te 
shew thet fact. 


Finding ne errer in tne reserd the judgment is 
aifiroed, 
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Be, JUSTICN FHEMSOK delivered the ssinion ef 


the eaurt, 


This was an action by the slsaintiff Varrinek, the 
payee,in « judgment anSte eigned by the defentants ieGovers 
mui Kennedy, There was Griginally s judgment by confession 
agminet both defendests, after which, en aGtion ef the defend= 
ant Senmmedy, the judgment wae rened we a8 t© hie =nc leave 
wae given the enld Kennedy to aake « defense, The reuson, 
iseues were juined sné the esuse wae heard before a jury, 
Yesulting im = verdict in fayer of Kenmmedy, Jude@aent was 
entered agcordingly, t6 reverse whica the vleaintiff base 
gerfected this anvesal. 


Tt eporers thet the defendent, EeGoverm, wae in the 
@aloon business with ene ese, For some time he had been pure 
chasing beer from the Pileen Brewing Compony im which the oclaine 
tiff, VYavrinek, wae a steckholder, XeGeverm wished te buy out 
the interest ef his partner,ops, in the seleen and fer that 
purpeae he weeded the aum of $1,500, In that connection he 
eonferread sith June A, Uervenka, president of the brewing 
ecapeany. The latter arranged » lean ef the amcumt etated,. 
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from the sleintiff t* “elevern, Yarrinek was by secupation 

& merehant teiler, The brewing eccaneny did bueinese en tie 
edoperative sian amc euch steexnelider was required te be « 
guloonkeener or Have Sone SelgGikecener, who wag net s atecke 
Kelder, take the orGduct ef the treeing ewecany. In this cane 
section, SeSovermn enteret inte a written samstreet «ith the 
pPleintifi Yavrinek, ty the terwe of hich Re sgreed te ene 
eheaeg all the beer that he sight sel. Gr Stherwiee disvsre 

of in his eeleon, fer «= pericé of five yeors, from the 
Siaintiff end it wms préwided thet thie beer was te be the 
product of the “ileen Brewine Carpeny and “elevern further 
agreed t2 pay fer thie beer at the rate of 41,00 abkeve the 
Feguier merset price, until 1,500 barreia bud been delivere 
ed, Un July 31, 113, tne sarties set im the effiee of 

BY. Cervenia at the brewery te econsumeate this contract and 
sleo the loan which would enable EeGewern to Buy out bis 
pariser. At thie tise, “ennedy, whe wee a friend of Secovern, 
wae ofesert. sebwem signed the comtraet ext he and sennedy 
sigesd the aSte in stestion. Heither SeCoern nor Sennedy | 
Genieé their signatures te the nete. Tt wae iemnedy's 
eontentic:, however, anc im this be wae aupmertied by “slovern, 
that there vas o6 mention of 4 nete uses thal eseagion and 
beth defendante emtend that they €i¢ set Enew «2 nete was 
being executed. It is Xennedy's further. contention that sosme= 
thimg was eeai¢ on the geecasi@n referred te, shout <eCevern 
having eoseone gustemtee thet he =G:1@ felfil Hie contreet and 
that when he, Kennedy, claced Sis signature om a vaper, se 
requested at $ext tise, he wae given to underatend end believed 
that the paper was such a guaranty. The defense inters cned 
by Aemnedy to the aetion on the nOte wae that his signature 


hat been abteined te the note by fraud and sisresresentaticn. 
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Tie gresented an isseg ef feet forthe jury te dee 
tereine. in gupoert of the arnesl the cleaintiff esntends 
that the finding ef the jury om test iseve fea egeainet the 
ssnifest weischt of the evidenas, The sisintiffY fire? 
testified thet when the deiencanie signed the attee at the 
effice ef the brewery, he delivered tea cheeks to ietovern 
ngeregeating $1,960 in emint, anéd be leter teetified, sonen 
his reteliection beieg refreshee, thst the cheeka vere not 
@vlivered at that time but were delivers? st the salecen 
ef Sccoverm, at which tine he bac Sebeverm endorse the 


Cheeze ang He, the slaintifi, thendelivered ties te seat. 


#eGevern teatified tna. at the time be went to 
the brewery @fiice he asker Gennedy te drive his ever there 
but thet nSthisg wae aaid as to the nature of his errands 
that after they arrived at the 6fiice there wan seme Gise 
eueeion about the contract he «oq te enter int, «sreeing 
te purchase the oreduct of the Fiisen Hrewing Cowsany; teat 
after be had exeeuted the contract, *they segecestes that Hr. 
Rennecy eet as gusranty fer me te use that kind ef beer*; 
thet Gr. “arvenka anid, "It is only to see that (eleovern 
uses this «mount ef beer*; that nutiing wee anid at that 
time chest a aSte and that he @id ast Eknaw there eae «a aotes 
thet Ke received no somey er checks at that time but 4i¢ 
receive the cheeks the following evening; that nothing was 
ever g2id in his presence to Aennedy about signing « nete 
fer the seney he, MeGovern, wag borrowing; thet when Sennedy 
signed the poser at the brewery office it was stated that 
he wae signing « guaranty to « contract thet ne (YeGovern) 
weals honele 1,500 Barrels of beer within the emtract sere 


fied, 


Plaintiff wae exhled to the eatend by the defende 
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ant, uncer section 33 of the Municinsi Court Act, and teatie 
fied that ne told ZeGeverm he would lean Bim 71,800 to buy 
out Lis perteer *if he weuld bring me - eG0d guaranter*; 
that the ote ane the e@tract to take the beer were nede 
essary before he would let eoGevern have the $1,500; that 

at the time the contract wae signed Ka did net exnibit the 
twa osheeks to Keanedy or teil nim thet he was signing the 
paper guaerenteging the mete fer the amey he wee Loaning 
weGevern; that Asanedy wae act creacnt when he told decavera 
thet if he kaG = guarenter Be wtuic Let him save 71,500; thet 
he amid nothing te Kennedy “because he eae 616d enough te 
know*s that Cervenke told Kennedy *thet that guarantee of 

. $2,500 that be is signing on the note, that ia ghet he teid 
him,* 


Remnedy testified that te firet time that he 
knew he Aad signed a mete was in Oebeber, 1915, when he ree 
seived a letier free the claintiff's lewyer dessnding saye 
went ef the note, shich the letter state? Kat been exeouted: 
that at the time he went te the office ef the brewery with 
EeCevern om July 31, 1913, Cervenka stated they asd entere 
ed into a emtract vith seGevern te nee thety heer, exeiusives 
Ry, in Bis ealeoon for the seried of five years end e-uid iLike 
te have fim sign s8 «© gesFrontee thst he weuid Live wp te the 
etatract; that ae, (Reanedy} reclied that he ¢ aid net ast 
a& @ guarmteor as ke wag set werth enything, wherem &@ 
Vervenka @nid, “ALL we ask yeu ts de is that you guarentee that 
he will eee our beer there, that he will ¢t switcn breveriece 
™ ud"; thet he thereupen reslied that ke guessed he would have 
gnflucnee enough with UeGovern to keep him from doing that 
wna be signed the paper on the teble st the slace which was 
inéiested for kim to aign; thet icGeverm signed firet and 
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then he signed; that nothing eas gait s>Gut the tisine 

tiff lcening “clovera any money, tither before er after 

ns Bac signed hie aemey that 2¢ cheeke were handed t© He 
Govern im sis presence ond that ke did -8% kROow that Levevern 
was borrowing wenuy or that he was aching ss security for 
money berroveds that neither Cervenna nor the viaintiff 

told his be a8 gusrentesing the sayment Sf « sete far 

aumney which was advanced £9 sciovern; that ke vent to the 
brewing ctepenyg's Offices om this seqasion because HE Bac ¢ 
ear and KeGovern asked him te drive Bhim over; that he did 


wet read the oaner he signed, 


Iq rebuttsl, Cervenka testified that unon the 
G@eeesion ef the visit of <clever «ané Lenmedy te treoffiee 
ef the brewery, he exclaimed te semnedy that ZeGeverm bad ade 
vieed Bis thet he hed beuZht eut His sortmer in the enlecn 
tusinees ané that be ~anted te MK Frew 21,5006 to sake the 
necespary Sayments that he told gevevern thant the brewery 
wisie net ites Rie the momey But that he avuid sreeure it 
Eres o8e Of their eteckh Adere nrevicing that be sould get 
weue security ead that ReGevern infermed Kiw thai ke thought 
‘he exuld get Semmedy te g@ on his 20te f& thal womeyy thet 
he aieo advised Sennedy that ScGovern was t° enter inte « 
eontract with the sLaintiff te surchase beer fran the Pilsen 
Brewing Gompany, fOr 5 term of five geara and if he earried 
ut that eomtract, the pleintiff eculd nay HeSoverm a care 
teis bemue for ite performance snd that wewid help ¥elevern 
pay off the somey borrowed; that he remarged te Kennedy that 
he knew LeGovernm better than ke (Gervenke) é¢4 and tkat *if 
ke bed faith in him that he eculd ctméuet his bustnene for 
five years, that of course Ur. He@overn sould carry aut the 


etatraet and pay tho msomey*; that Setevern told fennedy he 
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eteht to snow he wocld Be able (0 anne the woney and ke should 
@ign thin guaranty for him ant finslly Benucdy agreed to ston 
the mete eaé he then 44 #6, On his srosgeteacination, Core 
Wenka testified thet Selevern i214 Kennedy Ke theugat the 
jattier knew that ke nocld €¢ wuginess in bis galeon ane thet: 
he weold be shle t° see$ all Hie shlilewtisne mid be agked Rene 
medy te de bis that fover “and sign tiie guaranty, sian tiie 
mote with bis*; that ne teld cennedy, at that tine, that the 
pinintdig wan geting 2 give deSevern $4,806, The slaintiff wee 
feqnlicd ty toe etm an? toestifiad that Cervenga envlaines te 
Ronnedy whel Kise oreneniti@: with “ehevern me ane that the 
ieatter wanted # loan of 71,400, snd that If Yelewom would 
have sonegne #igm the sete, be evuid get the momey and Cennady 
seid he would eign it; that setther he aor Cervenka eadd that 
ali they wanted Kennedy te (4 wee ti gigm an agrecnont guore 
wmtening that (eGevern weulid curchase 2,800 barrele of bear 


in the naxt five years, 


Thies was am netion by the origiaal sayse of the note 
end oo imtercetpef third parties were imvelved, on this: | 
evidenee it @o:ld net be eaid eas a matier of lax that the 
defendant bed fatled te» @ake gut a defemes and thearerere 
the trial court dic pet err in denying the pisintif¢'s ea0. 
tity fer on inatructes verdict. It vas fer tha jury to deo 
teraing on thie oomflicting evidence, whether or not the deo 
fendent hed been infuend to sign thenoper in cueetien on the 
Feprepentativon that sauething ea9 wanted im the way aif 2 guare 
entee that Vedovern wtid falfil Bin ountract, The jury ¢e0 
termined that iseue in the affirmative but im sur osinion the 

jury's verdiet on thet deswe ie clearly against the manifest 
welabt of the evidence, — 


AL though thin judauent gust be reversed, 
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gutiguent for the wlaintiff cannot be anteres in this court a2 
plaintiff renueste, but the ewise WALL be remonded for 9 mare 
trial. the dofantant <sanesy wet ferth the anture of hia 
defenme ic hie affidevit in gerpert of cie sotiG: that the 
judgsent be enened uo ond he be civen en opnertunity to dire 
fend, Usen that wetion beine sliewed it wae atdered that 
thie affideovit stend of Kennedy's of fidwvit Of werite, It 
“ae part Of his defense, ¢¢ act forth in ais sffidavit, tist 
Redgvern hed aaud BLL barrele of beer under his emtraet «nd 
that he wan #6421 #illing toe use the beer of the Pilsen Srewe 
ins Cwpany, until the eapiration ef the five year seried cave 
ered by the euitract. OF ectires om that oromestition, the cone 
tract iteelf ia competent as evidence me well ae ong other 
teotimeny eh@rincs t& what extent the centrest wae serferacd 
by BeGeverm, if any. As thie setits ie beteeen the orieinel 
partica to the note, and Kennedy's pe@eltig@ is tha: ef «4 
serety, he #8110 have « gded defense te the extent ef auch 
perforuance #9 be cguid aher ii¢vevern tad auie under the «te 
treet, in wer woinion the contract wee alee competent om the 
iseue inveiving the alleged frise renresmmtatione, 


Plaiatiff, on thie sppeal, cswmleaine ef tie action 
of the trial eourt in admitting fa evidenes, over bie ebjeece 
tics, © hatte) sOrtgage, centending that the evidence #hova 
that the sortigage wae given to secure another Loan SeGgvern 
had arranged wit: Cervenkea for 3600 with which te renew hie 
ealeen ileenet. sctewerm denied thin and testified the aarte 
gage wan civen “to oretect the fiftece hundred ¢olisare.* In 
‘ir oolmicn if was errer to edwit thie testimony, It was 
mot @@ated thet the ohathel wertenge wee civen sense montas 
after the defendant Aennedy aigned the note in auestion, 
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That beings the exes, he bead me imtereat dn the sheattel merte 
Gage noy vee he congermmed with 1% in any way, fer the giving 
ef the chuttel sertasge, avon apeueing teat it wae for the 
Purpase ei further seeuring the sleintiff on the 21,560 loon, 
#0uld AGE Have aperatat ae any imdusesent £° ceanedy, in the 
@atter ef gigming the aote maed on, For that reagem, the 
#videnee relating te tho chattel sorteage ond Likewiee that 
relating to the judement later reeovered im another case 
ageinet Eotevern and the oreeeedinge follewing that judge 
went, wan inecapetant an¢ iagaterial., The errer in admitting 
thie teatinony waa bardly cured by the setion of the court, 
al the cloem of the trial, im striking it out, fer the jury 
may well have got the iepresei thet the olaimtiff, Beving 
gepured the advantege of gone additional seeurity, witheut 
ieproving that wht eckané @heuld agt be sermitted (2 reeever 
from the surety. 


fer the reasene elated the judewent of thw ‘unieloal 
Court ie revergod ane the esune is renunded to thet emuyt for 


& new trial. zs 
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O°GOMNUA, Peds SUD TAYLOR, J, Comcin, 
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BH, JUSTICN THORSON delivered the sniniom ef 
the epurt, 


The alsimtiffY, se adwinietrater ef the estat« of 
tory A. Culhene, deceased, Breught evit, in ss acticn om the 
ease, against the defentante ts yvegever dussges under the 
lajaries Set for the beaeTit ef the next Of cin of deceased, 
fer her desth, eaussd by the alieged negligent acte ef the 
Gefentante. sy this appeal the cefeucante seex ta reverse 
the juégwent fer 8,000, resevered by the visintiff. 


in gappert ef the souuel the ¢efendante urge that 
the trisl céart erred in giving eertsin imetructions me thet 
the Werdict is agsingt the sanifest weight of tre evidenes 
im that the evidence shewe that they were act geiity ef 
me@gligenece anc feail@ te enew that the gereste of the degeased, 
whe was = Little girl eged four yeare and sicht omthe, rere 
im the exercise of ordinary cere for ker sefety. They «iso 
urge that the trial ¢Gurt shitmid heve bald as «© watter of ias, 
wnéer the evidence, that the garente of the detenesd cere 
@gniity of conteibutery aecligesnce and that therefore tae 
Pleintiff esuié act reasver, 


Aycher avenue is a street running in a southwedterly 
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and sQrihessterly direetion, in the City ef Chicsge. The 
éefendents =ainteained and Gxerated a double track, eleetric 
‘gtreet reilway on thet street. Acbey street rune merth me 
s@uth end ereeces Archer avenue =t an angle. Some 355 feet 
ecuthweet of the intersection ef Areher avenue and © chey 
etreet, on the northwest eiée oF archer avenus, is 2 tulide 
img referred to im the evidense se a pest office, Feteeen 
the iitersection an¢ that building, the sreserty is 2i1 
WVaeant. ©m the day in cuestiom, Jonusry 17, 1917, several 
eerkmen esclieyed by the City ef Chiesge, were rénatring 

& eatech basin in the northwest roadway of Archer arenue, 


sbeut 186 feet ssuthwest of Sebey sireet. 


. it ia tke theery of the clsintiff that the cdeevgeed 
Walked aleng the wtrthwest side of Archer avenue to the weat 
eFoeeealk of Hebey street and then eréceeded to walk south 
seress Archer avenue, wher « ear belonging te ¢efentants and 
PYrecesding sa: thwest along Archer svenue struct Her; taat 
her dbedy cought in the fender or in sme other manner eader 
the eer end that the oar erececded until it we over Lce feet 
bey smd the eGint where the eatek begin wae being repaire<, 
befere it esas te 2 cites, Tt is the theory ef the defendants 
thet the ¢eceased war akioping along the eortiewset sidewalk 
oY Areher avenue in amertheesteriy ¢ireetiom «as¢ thet = fev 
feet befere abe reached the scint #here the entch tasin was 
being repaired, she paused a stment er tee at tee eurb ond 
then siivped directhigy sereve Archer svenue into the path of 
the oar, which was “iy & car length o Less away st the tine 
she left the eurb and that there waa no iadiention that the 
child was e¢ing t©® eross the street until thet mement and 
thet it wes then impessible tc ates the esx in time te aveid 
striking her, 
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The eviderce os the gueetim of defendsnt‘ts neglie 
@enee an in shadp conflict.  “@ shail not attem>t t¢ analyze 
it bere. “e have esrefully comaiccred 11 ef it and is eur 
ocinimm, we would «St Be warranted in disturbing the verdict 
@m thie iseve, Her would we be we@rented in holding tast wader 
the evidence the parents ef dcseaaned were guilty ef contribue 
tery necligenee as a gatter of lew. The eviccsce en that 
isgue Shtaid Rave been subsitted to the jurg under procer 
inetructime, However tee court's inetructione #ere MEH as 
te practicsily ¢liminete that issue Irom the jury's considere 


atitm, 


Givem instruction @ eas to the effect that the dte 
eexsed “had ag such right ¢6 be upon the street, ae had the 
defenc@é strest car eoypany.* Te gay the least, this instruce 
tita was wery @igleading., ‘The issue Being tried tefere the 
jury inelude¢ the question of whether the varente @f the deo 
eeneed were in the exercise of reagsoneble emre fer her safety, 
is pereitting her te «0 unececersnied along « street here 
eleetric street care were frequently osgeing. The instruge 
tite wakes «4 statesent which is quite cut of harmony with the 
faet that there c®uid be ne reeGrvery by the slaintiff, emless 
he enéwed by 2 srerenderance of the eviégesce that the osfents 
were in the exerciac ef FesneOablie care, Ga the day in cuese 


tig. The instruction sha id net Aave been given. Eaglund 





By instructi¢as 11, the csurt teld the jury that if 
they believed froa the evidence thet at the time of the aecident 
the ¢eceunaed was a child of about tre age of five yeore, then 
she e@ld not, because of her tencer years, be guilty of or 
Ghatged with egarelesemees or segligence, 26 a8 t¢ relieve at 


ali amy went ef due eure of the part of the cefendsnts, “2s thet 
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4f the juxy further believe, fran the evidecnes that the seeident 
onuging the death ef sary Culhane was due £° the vant of 
erdinery care by the defendents, se cheorged in the deglerstion, 
then ya: must find a verdict fer the vlaintlit, sad ne want 

of eare by Gary Colhase will weave the ¢efendente froe Liaetlitg 


for the aocident,* 


Gugh af imatruction ese entirely improver in = eae 
brought by «<n aéministrater for the benefit of the parente or 
next of kin, fer in such @ case there can be ne recovery, note 
withetanding the -" ie oreof of the defendant? negligence, unless 
it ie algo shown that the omrente of the doosunset enild were 
in the exercise of teastmeble eare for her safety, Yuis being 
@® peremptory inetruction te find for the plaletifyY, and exelude 
ing the neeeeusry element of the exercies of resgineble care 
on the pari of the parents, it was reversible error fer the 
eourt te give it. Cneiin v. gus : oye Con, BOB Til. Ano. 
S63, In supcort ef thig inetructi@, counsel fer slaintitf 









have ealled ow attestiim te the oase of Shicure Clig all 
wey Ce, ¥. Bashy, 196 fil. 410, which de aot 4n point far that 
Wes ot the caee of a guit by the adminiotrater of the setate 
@i « degensed child brwgkt for the Benefit of the sarente 

aac next of kim bet & sult by the child iteelf’, in which case 
eentritutcry avgligence on the eart ef the pareute iv in no ony 
involved, The inetruction complained of wee seremotery sad ths 
error in giving it wae mot eerrected by inetructione given for 
the cefencanta, referring to the «lesent hure omitted. Guiengs, 


¥. Bagos, PF Tli. Ano, #80, 





By inetrection 15, the court told the jury that 
if they believed that the doceaerd wan tajurec in consequence 
ot the segligence ef the defendents and that her doath wae 
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eauced by such injuries, «n¢ that she left her surviving 
heirs st iew and mext af ¢in, whe hod wafferee pecuniary 
less ty reesen of ber death then, *y@: should find « verdict 
in faver ef the elaintiff ané seaiast the dafeniants.* The 
giving of thie inetructicn was Likewise erreneoua for the 
ene rennigea we have raferred tc im eeanegction #ith inetruee 


tien ble 


For the errovye referred ¢9, the jJucgment vf the 
Cirenit Geurt ie reversed and the eouae ia resended ta that 


eGurt for = new trial. 


REViRSEeP Ast RESANTIGH, 


Ofoumvon, S.cd. S80 TAYLOR, J. Screw, 
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the art, 


On Auguet 2G, i819, a9 information was filed in the 
Munieinal Court of Chicago, charging that on August 24, 1919, 
the ¢efendent wae an idle and ¢iseslate person ond wae hebite 
wally megieetful ef hia escleywent mc esliing snd 4if net Lawe 
twlly previde fer Kimself and neglegted ali Lewful wusinags aad 
éié¢ mabituslly wiserend his tise witsheut civing a good acaeunt 
ef hiecelf, eed further slieging thee the defendont veg Bnew 
te be a thief ond Durgiar, hav ing He lawfel means of suneert, 
im Violation @f Geetion 270, Charter 38 of the Heviead Statutes 
of the State of Tllineie., When the eattier woe renched for heat. 
fing the cefeniant waived a jury and the ieee #49 submitted te 
the gourt. At the gomelugie @f the hearing tie court found. 
the cefondont guilty of yagteaney, ae charged in the comehaint, 
mcd genten¢ced him +6 aix sOnthe in the nesee Of correction. 

Te reverse thet finding end judgment the defendwmt hae perfecte 
ed this speent. . 


in suprert ef the ecemiaint, ae ZoShane, tontified 
that be wae a peice officerg thet he arrested the dafendant 
on June ¥, while he wae in « taxiesh in company eith « man 
awed dons Surphy; thai he €i¢ net knew the defencont but 
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leeked Bhim we sac found that he hee a reserd, ‘that is s12 1 
kmOw*; thet he investigates snd found thet the defendant 
eened « teas an¢ dreve it. Cne Uebomald teetified that ke 

wes a police officer and had xnoen the ¢efenecsat fer 15 or 

Mi years But bic Gt seen Khim fer the past twe years. Cn 
J@nane™Mm, agvarentliy acetner ociice officer, testiiied that 

he Bad anGwm the defencant five er eix soenthe; that be 
*umdersieGd that he worked «nc aftervardg he told ue be didn't 
werk*; thet he @aw the éefendant on Jume 6, st ‘aadeloh atrest 
ane Ogden avenue dm the City ef Cniesge; that he *eaa with his 
brother sna a ieady and they vere arguing an¢ *e srrested hia,e 
We were picking we sen we Knew were nOt workiage.* Gne Comeland 
testified that he wea a sGliee officer anc had sngwn the defend 
ant sbcut seven yeas, during which periai he had aeen Kim 
wevernl times, He xae asked whether the 4efendat was vorke 
ing previcas to Tune 7, an¢ he reslieé, “I don't think he 

wan werking.® le further testified that he bed seen the dee 
fenéant in « saloon st the tine when there were several ether 
Bereons ~Yesent wes he anew, sac thet these other sersens 
were *en gem"; that there wee ene gam tm the clesce, whe, at 
one time, bed Geer arrested in cénnectiom elit the rObbing 

of % sahoom ant that the defencant had beem in ihe «sang 

ef this gan erevicocs te that robbery. He also testified that 
Khe nid gten the defendant about Auguet 11 is this same saleon, 
anc he talxed with the defeniont and tae latter teid Bie that 
he waa verking «nd had etraighteneé hiaself ot, 


Ie Ais o8n bebalf, the defendant testified that 
aben$ a g@onth previcus te the searing ke kn? purchased a 
heree and wagen which ke Rad been weing since that tise in 
the gencrsl teaming business, That previous tho rete he 
had been working fer « Wy. Seoldim driving = team, pAavling 
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€6ai anda weoé@ and seving furniture ané the Like; that he had 
been excleyeé by Goldin sines the Boy previciese end before that 
he kad worked for kis father, #hoe was alee in the teaming 
bugineags, He maintained thet he Red been vGraing sll during 
tuis tise, ecarming his living ai¢ tmat upon the ceeagtiane he 
Red been seen in the salcom im sueetia@:, Ke was not i Sitering 
about the slace but hac steagved in there $6 get « dt ink on 
his way to work or om his way home ané thet he éi¢ cot knew 


the ether sen #Ac were in the paleom =i the tine, 


in rebuttal, one angle, testified that he was 4 
eGiiee effieer ant that he bed srrested the defendant about 
twe o'clock in the afternoon of “the Met*, That menth this — 
wan in sot sisted, Ne testified th=t om this Getcaeig the 
cefendant was in s esalcem «t the cOrmer of Umicn Park avenue 
amé Lake eatreet in the City ef Chiesge +sné thet he was Loitere 
ing shout the tlace and thet he wee net able te sive 2 eead 
mecount of himself. Thies effieer alse testified that he sew - 
the defendant in the coapany of tre thieves ah af ex=rees 
engon and he prageaded to identify one seehan, who was seated 
in ine court room, as ome Of the aliexed thieves. One Sulilie 
wen testified that Khe was a oSitee officer and tiet he nad 
arrested the defaniant ca Jume 16, «ft Fandelwh anc Ogden avenee, 
while he ané hie brother sere standing there arguing. He 
atated that there was a wagon there. On e¥oeseexamineti & 
this witmess admitied that he hat made an taveatigation ond 
feumc that the defendant's representation that he eae working 
im the emmloy of « Yr, "“Gerdon*, whe was in the exorese bueie 
nets, wae tree. Eechen eas exlied ic the stond in serrebuttel 
anc testified that he hac never been even seeuse¢ of aiything 


but diserderly conduct in his Life, let slene emmvicted, 


We are of the coimicn that this evidence is sot 
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maffictent te susnert a finding of wagrancy agiinet the defende 
“ate he whele treuble seena i6 be that be asi a “gaet*, Aiter 
the evidence wae all heard the ecurt commented en the fect that 
the defencwt Aud beon cunvieted geversi times befere and that 
on one ceeasion he Had entered a sles Of guilty; teat “he Bae 
been aevrrextec anc tried fer surder, fras which ne #12 sequitted, 
bat be Beas Seen trie€ far Surglary over sic wrer again. 6 
nee bees tried fa rebbery, He hie beer convicted several 
times, and yet he bangs out, accercing te this evid-uce, with 
thieves in « seleom which is an babituel seeting elace fer 
thieves an¢ Surglers an¢ holdews sen.” Ge Aave read the 

entire evidenes very earefully, a9 1% seeesre in the record 

and we are net ebie te find eny teatin@y £6 the effest that 
the aealoon referred te win %an habiteal seeting slace fer 
thievee ané burglars e4 h@dews wen*® or anything ¢f thet 
mature. the defendant adwitted he Aa: Been bad im the onat 
but asked *a chance t° go etraight*. if the gm, in nose 
company the selice officera Red seem the dafendant, were ae 
woeree than ceehan sopesrs £9 baye been fron the testineny, 

the faete would herdly sees te juetify the observation tat 

the defendont wae persisting in hie a@aseciation vith thieves 
anv burglers sad heléeur men, 


Tt io true, ee the c@ rt sles observed, that in they 
very nature of things = cherge of vagreney ie “ene which cane 
mot be oroved te the eatiefactitn of everybedy.* But, the 
feet rewnine thet under the lew, befere ene say properly be. 
fiumé guilty of vaerency, the evidence muat be such se te cone 
Vinee the ecurt beyond 211 Feasonstle doubt, that the defende 
amt is guilty of vagreney aa cherced, Tee sere fact that the 
defendant has a “past*, or that he previeusly Aas been charged 


with the cimmissia: of eése erize, or even been eonvicted of 
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orise he Gt emough to warrant the emvictian Of wagraney. 


Fer the reasene stated the jJudement ef the “umicipal 


Court ta rever@ec, 
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y ian’ 
By this anormal the definant Kena ‘gecke $° Fae 
Yeree « judgment recovered age int him, fer $300, by the 
plaintiffs in « tort action of the fourth class in the Munte 
#ipel Court af Crisage, The trial wee Aa¢ im thst court 
without a jury. 


the defeondmt was tie eroorheter ef «a grocery 
and sarket whic be hed maintsines fer some yours in » bullce 
dmg whieh ke owned. Late in July 1919, the parties asrete 
entwred inte « etatract wherwin the defoncomt agreed to seli 
hie business m4 etook Of ments and groceries to the olaine 
tiff for the win Of 91,100, The olaintiff paid S600 doen 
ass by thuterae of the contrnct agreed to aay the balance 
of $500 within these weeks, 


in bis atatement of eleim the plaintif¢ alleged 
thet on August 2, 1916, the defencent fareibly and waleofully 
scised poeseasion of the wtere and the stock whien it them cone 
teined and unlawfully ejeetud the slieistiffY frase the sremiees 
an@ roweined im peaseseion of the etere and converted the etock 
of aeate and groceries te his own ust, wt whlch time the stock 
on hand wat of the Value of $1,560, the etatonent @f claim 
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Gl@e alleged that the vlaimtifi bead given the defendant « ete 
for $600, in wayment of the Daienee duc an the purchase price 
of the etere; thet the congic«ration for said oete had falled 
Mie thet there wae tue the sieintiff Frea the defendant, $2,000, | 
“boing thy vaiue of goods of piatntitt oo sonverted by defends 
amt,” 


The phaintiff teatifiedt in euscert of hie «laim, 
that the defendant had, @ the Béth day of August, fereibly 
Gispseneused him and rewwasd peesegei@m of the stere, te abled 
teetificd, st great iength, in suesort ef Ris claim, ths} thea 
atecs of ments ond greeerice im the tere at the time be eae 
dies Sesecved ne ~Lleged, wae werth B,80G, There is comelninat 
by the elaintiff se to the aceuragy of the abstract snd we 
have ¢uasined all the testimeny e@ 11 is set forth in the 
reoord, %t is onite aomarent frem the tertimony that the 
phaintiff ia « wan OF very Little exserience in the canagee 
sent ¢f « grecery ant meat business anc Bie teotimeny, with 
reference ta the stock on bond o Auguet 26th is very une 
entietsctery both ae te quantities sad values, 


it seoeners fron the recerd thot the do feacant Amd 
operate: that atere successfully for see yeare. After he 
tome into peseeasion of the etere: agein Gp Awtart F6te, ke 
teativied that he meade an inventory Of sll the eteck in 
the slsee ond that ite tetal value eng not ewer 8500, Ke 
denied 411 the testimony of the olLaiatiff ae to the foretbie 
Keeoantry but stated that he hoo remained in the atere several 
days after the conmapmetio of the anle hetwoen the sartias 
in roy, heleing hin get acquainted with the customers and 
becdne familiar with the operation ef the store wt that he 
then left om a vagatian; that after Ke bac bean spay sbent 
ten days, wie wife wrete hiv t% case ome, emying that the 
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phaintiig Rad asked herthree ex faur times to send fer 

nim ae be Hee been uAAGLe ts Bake A Suatesa af the store ane 
wanted t¢ give it we; that he get heae Late Saturdsy aiznt, 
abeut three egeke sfter the sLaintiff Bead tezen over the 
etere, anc that he eae the sliaintiff en Sunday marning end 

$he Letter said be *e aid aut aake it #6? aud wanted the 
éefencamt te taxe the atore beck BRt that he teld the pleine 
tiff thut ke <id net went the store again, Ths 3500 paysent 
wag due the sext day and the slaintiff sate om effart te 

get the soney at the Bank but wee unable ta da 32 md at or 
abeut tnat time the claintiff gave the defendent « demang note 
for the se@unt due. The slaintiff eas exeecting ete soney 
fre: Zew York ont went t© the bask 2 nweber of tines in an 
effert te get it sut i4 never cuge and if apecars free the ree 
eerd that the glaintiff's wife got EGAdé af Bis amey sauce 
h@w and went awey vith it. Pinaliy, sm August 7éth the dee 
fendent Seatified that a bey whe kad been helsing the slaine 
tiff in the atere, enme to tell Bis that the sleintiff wanted 
to see him; that he went ever te the store and saw the plaine 
tiff ond thet the Latter enid that he had gene to the bank 
agaim to get the money but that ois #ife kad taken all of its 
thet he wae willimg to lese 21606 en the trensacti@ tut «eked 
the defendiont te pay him 3800 and take back the stores that 

he told the sleintiff he escid set pay Beek S500 when the 
Plaintiff had been gelling his goods fer four weeke and farthere 
that if the slaintif: eeuid mot say the belanee, an egreed « 
he would have to aue hie; teat without sore argusent, the 
Pisintiff handed over the keys to the prewiges, ‘This wag abeat 
two o'clock in the aftemeon anc this was the firet time the 
Gefendant learned that the plaintiff wae ast going £¢ anke 
any further effarte t¢ meet the $500 payment represented by 
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the note he head given, After the plaintiff nad handed ever 
the keyt to the defendent, the latter went out te attend te 
some Gusinegse, leaving the glaintiff ane the bey in the etere, 
anc when ke returnes the rlaimtiff was gone. The whlaintiff 
mever onic any rent fer the premises, On or about Aucust 
SF, the defendwmt reesived = written demanc from the slaine 
tigf's lawyer far scavesesi¢m of the etere saad ale a netice 
of attorney's lien in conmmeetiom with any iiticatim treat 
micht arise ever the value ¢f the steck of grocerice sag 
meats in the atere and such euamte as might be due the 
gisintif£®, The defendant teatified that he 4i4 «Gt want 

te take the store Back anc that ha beid the sisintify or 
his Lawyer that he was perfectly willing te let hie teve 
tue etere, s¥eviding he made the $000 seywent,. The slaine 
tiff's lewyer demanded tie retura ef the 8800 aste and 


witioately this sete was returaed te the pisintifY, 


it will be egen thst the secounts given by the 
parties te thie case se te what hapnensd on Auguat 74 are 
fiatiy centradictery. There is eeneiderable evidence itn 
the reeord tending te strongly cerreberate the dcefendsnt's 
versime!l what eecurred, 


Ome Hearne, 8 ptlies Officer, teetified that he hae 
tradec = goed seny yenre at this stere; that his station wae 
at let street and the Baltinore & Ohio traske; that he knew 
the olnxintiff and thet sabeut the time he gave wo the «tore in 
Muguet be gay the olaintif: come imte the Aseriean allway 
Sxoreus oifiece with « tub about three quarters full «7 Lard, 
ebich he weighed. The plaintiff, while om the stand wader 
Greaseexmsination, sllegeé that the tub was eapty when he 
weighed it. That he *eeld the tub te x wm, whe gaia his 
seale weighed s° @uah and I gaid my sesle weighed as muon"; 
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thet after it eas weizhed, Be tock the tub te the 3B, & Oe 
restaurant. It was the defendants theery that the slsaine 
tiff was getting rid of as auch of the eteck as sossible 
before Ke turned beck the stere, Gne Tryanka testified 

that he was ea sehosl teacher and Rad been =a customer of the 
plaintiff shile he hac the stere; thst he eas in the store 

to make sowe purchases beteeen eiget sné nine ofeleck on 

the sorning ef the twentyesigzth ef Auguet and that the slaine 
tiff thea tele nie that vould be Ris last day; tast on an Sther 
ecesasion, about a week before, whem be was in ihe store, 

the olaintiff teld bim that if business didn't get better, 
he was going to cuit,« thal he was dissaticfied, or werds 

te that «ffeety that comverentions aimilar te this took 

glace three er four times during the last tee weeks the 
Plaintiff wae in the etore. One Claire, & galesman for 
heberte & Gake, a steekyatds coneerm, te<tifiec that he 
@alled st the sinintiffta store on Somdays anc Thursday as 
that the first week the tlaintiff had the ster: he asked 

hew thinge were gcing and he aid "Pretty geod,° 211 richt*; 
that curing the eacené week he seid that he wae @lasatiscfied,= 
that be ecuid net muke £¢ ae and be wonted Rehl to take it 
beck, The next week the prinintiff teld the witness that he 
epuld sGt maze a Living in the stere at 411; tuat Be hae 
groken te Kekl but that the latter wouldn't teke the etere 
wack, Og this eeasicn, the witmees stated, the ciaintift 
aid that the ouly one who “could make that pisce = ge 

weuléd be « Gerasn or an Lrishbren, that it was no sisee fer 
him“ sad Be further sald he was “going to s¢1i all the goods 
I ean Git Of Here, get my aemey Baek and get aut*. This 
witness further testified that in endeavoring t° sake @ 


@ale to the sLaintiff ke called Kian attentign io the depige 
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tim ef His stook and thet the slmiatiff seid thet be wee not 
gSing ts buy any a¢re beesuse he eoulidatt maze it « 29, 

Tria wae the Sonday nrevicus i¢ tuguet 2%, He alae tegtie 
fied that the greeery anc vegetable stack was depleted aa 
well as the seat eteck, 4 Ere. ete testified that tre 
Sslaintiff e¢ame iso Aer bouge to eollect «1 Bill about the tiae 
ke left the stere and he teld ner ne Kad quit the business 
end when she asked hix why, Ke reviied that Ae ecuida'’t wake if 
go, and further; thal he mac6é m¢ qewesieint te her abeut Aehi 
threwinge Khim cut. Gne Saderem testified that he was ia the 
reteil grocery anc meat business in the seighhberhesd in which 
tie store in question wae Léeaetedg tim¢ during the week sree 
Ticus te the time when the olnintiff quit ts business, tre 
Plaintiff esliled his wee ond asked him t© some evar te his 
gtere, which he €14, ac the slaintiff then t4é¢ Aim that he 
@id net think he would satay im that =lece of business very 
long because 14 «ss not a eaying precesiticm and asked the 
witness if he would not buy seme of Hie ctock ond that ke 
teld the slaintiffi ae. could nei Ge $6 and that Be farther 
told bin he wae afraid te buy 1%; whereus@, the vlaintiff£ 
Suggested that they could reeeve tae geods during the night. 


in view of ali this evidence we are sf the opinion 
that the finding ef the trial court was error, fer the clear 
and menifest weight ef the testin“@y wee te the effect that 
the sLaintiff bought this business and tried te wake it go 
but feileé, end thereup om tried te imduce the defonesat te 
take hie business back ond give kis back his money, er *12 
ef it but 21003 that the defenédmt declined thet aucgestin, 
whe rewpon, the sluintiff turned the etere bark to the cefende 
ant ané ebendened it and ultimately induced the defendant te 
reterm his nete whieh he had given forthe balance of the pure 
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ehaee oriee, en¢ it is further cleer thet aft that time the 
sigek Hot rum doen until it eae werth abeut 2300, less thse 


the wesint of the elaintiff's sete «hich the defendunt held. 


The judgment in thie case sheuid have been against 
the gisintiff md in fawer ef the defenésst for costs, and 
therefere, the judgement of tae “unieiesi ecurt is reversed with 


a fisding of faet. 


REVERSES FITS A PIEDSING GF FACT, 


FLSDTNG GF FAS Ts 

Se find as s feet that the cefendant di¢ 
net forcibly eject the slaintiff froe the oresnises in question 
ané rep@ssees higself of the ateore and He steck but that the 
plnintiff voluntarily turned the business bace to the cefende 
emt aw it bad eet =r<dres a success and Ke was Hot able te 
preeure gomey 15 eumplete the surehase. Ye iuptaer find 
oe & fect thai at the tine the etere wae turned back te the 
éefendemt by the slaistiff, the steck ef ecats anc creeceries 
At contained was worth about €300, 
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SUPERIOR COURT, 


Mock COMTY. 





BR. JUSTICE FTLIRBOS éelivered the sninion ef 


the eo curt. 


Sy this eppesl the defendant steka ts Teverse m= 
juégment in the sum of $3,000 reeevered by the elaintift 
after a weréict inhiefarer, by = jury, fixing nie ¢amsugee 


at that aecunt. 


The éefendont eGrocrati<; ssintained a chain Ff 
meat sarkets in Chicsgs and cae in Zvenaten. One Lea Ludtke 
wee cerloyeé in ths Evanston market. Eis home was logated 
in Chieage. the defeadant bed « Ford delivery automebiie, #hich 
wae uged in connection wit) its business in S4venaten, .udtae 
was persitied t© use thia cer in goimg 4° anc from bis hos, 
Be kent the est in « <8Fese G Kis ereszises af o15 Gen expense 
and in @@nsiceratiom for this, ke wae sermitted te ase it 
fer kis @m sleasure in the evening or om Sumdsays. “hen 
seeing from hie Rome te the Evanston serket in the sornaing 
it was frequently sis custem te stop =t the whslesale heuses 
or the €ifferent carkets belomging 15 the cefendont, to plex 
up auch meata ag they were shart of im the market «1 ivenet mi. 
(a the might sf ay 18, 1917, Leo Ledt&e arrived at his rome 
sbout 9 e*telsek in the evening ané left the exr standing in 


fromt @: his Reuse. Ghertly thereafter, sis brether Peter 
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toon the car, avoarentiy with sis Knowledge, oat while drive 
ing it aloe koheay atreet <b the intersection of Frankfurt 
street, he ecllided with the vleintifh aad infil ieted tne 


injuries on whies thie outs ia hesed, 


the vhaimtiff filed sie declaration m Jeeomber 
au, Lvi7, aoc early in January the ¢efenvant filed w shea 
ef the general inoue, Some aontne Later the defend amt 
filed an ef¢itiome: sles denying that 1i suaseewed, coerne 
tau o controlled the autssebile im question at the tine of 


tie ateldent, 


in sugpert ef the apoeal, the defancant eaetends 

that the verdiet ie againet the uanifoat weight ef the 
evidence im thet the testheony desonstrates glearly thst the 

pisintift wae guilty of comtributery eegligense anc alsa that 
| ab the time of the egeurrenes in cuceti@a, the sutemobile wax 
net teing driven ~y one of defendomt's sexleyacs nor wae it 
teing used in eens¢etion with the defendant's tuginess, As 
te the TAF 6% contention it apresta from the evidense ef the 
@cowurvendcs wiinesses, including the sleimtiff sandleter Ledtie, 
that the plaintdiY ene eroering the intersection of Sobey and 
Sramkfurt etreets, going “2g Frankivri street from wees 
te the enet ané the aptosobiie wae seing driven along *ebsy 
street feroe the north te the gouth, As the pleintify stepred 
inte the atreet fran the curbatens, he Lueke@ te tie sorth amd 
gow the cae approaching o short éintence werth of the tm te ge 
eeetion, He cuay te a wton and me be did se the sutexobite 
elLerec down te som extomt wad the pliatetiff coneiudod that 
the driver was shewing down ar coming £6 © ston ge a8 46 sop 
mit him to ereen and he creereded te de #¢, The automebile 
wae HOt Glowed doen sufficiently te serait the oleiatiff te 
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clear ite nath, or the shaintif? 41d sot hurry maugh to 

get out of the wag,« ene o@ tho @thor or bot, with the 
re@wlt tant the “Laintiff wag streek by the Left hand Front 
eirmer of thy eur, 1% will be seem that be aor ad But 
thearec ite path when the way track bis, On the isene of 
evmtributery segligence, sech « situstion sresente a pt o- 
whew Ter the Jury te detereine, They heard the degexripti ne 
a? the ¢courrenge given by tue various witeceses ond te this 
point we cannGt any that their finding se against the gande 


fest weight ef tha avidenen, 


But in tur opinion, the situation is» differeat wet ih 


Peferanow to te geeond wart ef defermfont's eontenti ans 


Teet theastenGhile wae aed by the defendont isa 
ast disputed, Lee Ludthe testified ihat whee he got heme 
on the evening in sueatign, Bia brethor eal? he wae going 
out with the autewobile te take «a "agin®; thet under his 
orpangemwnt wlth the @efeadant he wae $9 have sereoneal use 
af the onchine when he wanted it, im coosideratio@: «ef Ada 
walateining « gerage in whieh te keep tie machine at night. 
ie further testified thet the searest merket belonging ty 
the Cefendent wan lLooated at Aletim enc Crewferd avaneea in 
the City ef Chiewwe, ehich was thirty @inutes ride on the 
atreet es from the seene of the suecident,« “every bit of 
eight miles; that hie brother Peter bad been up at‘ the 
oewr'ket in kvenatom nad helped Aim, doing Little o¢@ jobe there; 
that Peter did met tell hia where he was going on the night 
in question but that he @id not send hie anyehere, When thie 
tat WAS ueed £9 take seats to the Svaneten qarket in the 
morning 9 oortcin basket or sent erate wan uaed t¢ held the 
monte, anc wo ladthe testified thai there waa ae euch meat 
erate in the wachiae om the aight im question, whes ke got 
home. ®ator ite testified thet when hie brether get 
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hime thet might he teok the wackine with the intention 

of “seeing a pal of wing *hO Lived a few blocks eway*; that 
be found ke was nut et bome a¢ he drove beek wt of the way 
the acoident easelaisedi ¢f geturrec. he teatified thst he 
weed His sathine, on Woriewe accesi@is when his brether eet 
through wereing; that be sever went Ga an errand for hie 
prether, ine Of thy witneeses Tar the wlalpiiff, wh? wee 
standing on the street cermer at the time of the aceitent 
and oheerved wheat happened, tomtified that there wag an 
eupty woat orate or basket ia the oor at the time of the 


age iénet. 


it will be seen thet thore ia seareoly any evidosee 


to eunnort the sleintiffs theary that at the tise he was injwed 


the eutemgebile wae being waged in conceotl Ge with thy def ome 
ont's business, Swen if 1: be trae, 49 vaw stated by one of 
the Gcourrenes witnewnes, that thers wea a mest erate @& bage 
Bet in the eur at the tise of the aceident, there ia aathing 
im the reqerd beyond Liat elrownvtanee, aurserting the Ine 
ferenee that Peter Ludtke was aging the ear te ¢@ te a warket 
of the defundant and preeure that erate, unleon 11 be tine 
further teativesy of Leo Ludthe that thors was ne erate in 
the our when be treeched Heme that evening, Shen that cire 
cumatentinl evidenes is mace the baggie Of « verdiet f % pleine 
till im apite of the avidence Of Peter amt Lee Ludtee &¢ the 
Gireet effect that tha gar wee noth being weed im ocsmertion 
with any errand Maviag 2¢ da with duofenadont’s business, oat om 
@ pereenal errand af Feter’a, wa ere of the oyimion that the 
verdict ie ngnines the aanifert weignt af th: evidence and 
therefore the Judqrent ef the Susericr Court de rewernad 
with = finding of faet. 

BUUAOSRE PITH A PEMEIEG OF FACT, 
PEWDING GY FACTS 
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We find ap «= feet that at the tine wileiantiff 
Feeetwed the injuries sespleimed of, the sutaebile in oueste 
ion won net teeing driven by an eomleyes of the defendant war 


wae it being asec om any errand conmecte: with ite basing ss, 


TAYLOR, J, CONCURS, 


@'CGswoOR, Fad. GPRSIALLY EOP QUENT HG, 


it do the gsettied Law tant the verdict of «a jury 
enanet reset updm imegination, speculation a senjecture. 
In wy Goindom, there ie uo evidences im the reseré tending 
te shew that at tee time pleintifi wee injured, the moter 
truck was being used in any manner far the eeaduct Of defende 
want's bugiaees and, therefere, the verdiet of the jary reete 
wpe meculation or eomjecture. In theme circusetuseee, tho 
eeurt ehouic have dGirecty: & werdiet for the dofenéwt, at tue 
elose af oll the evidence. Hapogr v. Adpme & Bas 189 
This 166, 
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#&, JUSTICE TH(SSG8 delivered the esinies of 


the eourt, 


fhie was sn actio:, of fereible detsiner, whereby 
the plaintiff seught te gain possession ef « flat secu ied 
by the defendant, Fren « judgsent finding the sleistiff ene 
titled te scesecsion, the dcfendant haa perfected thie seneal. 
The defendent ros in ecssessien, under a written Lease fer 
one year, the less: having been executed by the olaintiif as 
@ener of the sremises. The term ef tunis lease ezzireé Genteue 
ber 30, 1919. ‘his lease was negotiated by the defendant 
with the slisintiff through the latter's sister, The defende 
ant admitted that he received s notice om Sectember 19, 1919, 
to termimate the teneney on the Both snd om the latter date 
s ePitten dexand for ocesession wag left st the oresices by 
the claintiff's agent. Gn the 6th of Septeaber the plaintiff's 
Sister, Ziae Stephens, ¢nlleé at the previses wit: a Sre. Gotcher 
and teiked with the defendant's sister. dra. Getcher sedvised 
her that she had bought the presises end proposed to raise the 
rent te $35,00 a month. iee Sekam esid that she would have » 
te talk the antter over with her brether and would let thes 
kn@w what they wanted to do, She testified that Ura. Seteher 
gave her the same of her agent end that she did taxe the. watter 
up with her bretner and on the same evening called up the 
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agent enc teld him they wanted to keep the fiat. ‘There is 
fin evicense a eentrest ef turcksase anc oale covering the. 
Breperty, executed by the claintiff and sre, Geteher under 
gete of Sectember 29,1919, Seither the defendant ner his 
wistey seen to kare bad amy talk with either the siaiatiff 
er hie sister cevering the renewal ef the lesse exigt ing 
between tne defendwit «id the slaisatiff. A$ the tine this 
eee wae hearé the purchase anc sale contract between the 
plaistifi anc the Gstchers bad eet been econsusmnteg, That 
eentract contained « cleuse in snich Getcher agreed 1¢ give 
wisintirf “the sreference of leasing ane eceupying* the 
Yiat im queetiagn at = rental ef £55,060 ser senth, on cone 
4itign that the sleintiff *dinsscesesa, st hie ow expense, 
the tenant whe at present eecugies the second flat.* (the 
defendunt), 


Ti n@tning hat occurred between sepiember €th, 
the date ef ti« conversatitm beteten “ies Stiesnhena, {re. 
Geteher snd Jies Batam, reinting to the terae of a contine 
wation of the Sakem tenancy under the Uctehers, sie the end 
of the tems, it wight be that the sleintiff would set be in 
® position 1% gust thie defenéant after tue old lease cad 
expired. Lies Stephens had negetinted the original lease and 
the avidcence is mich nea to give her such = atatus ae would bind 
the glsiatiff fer the remnewel of the lease. Sut, after tkat 
conversation securred cn September €th, samely om Sestember 
19th, the defendagt admits thet he received @ notice to tere 
sinate hic tememey at the expiration ef the term, and thie 
would put his ena netics that the desl between hia Loandlerd 
and the Getehers hac mot gene through. “nen this cause wes 
heard the vlmintiff still had title £6 the premises ond ao 
arrengement hed beem made with him er vith his sister, by the 






























Gh eemers 3% 22 say ened ang dado ‘gout sitet fiat ae — 


ott gals caves Bie Bee paraoene. oe Feoranas s ae ra 
“eohar sate a8 ett Bow “ehaeutate ag ee hadsinmee aetsegone 
eid ton tackeien ack “ems Bet - 602,88 cocmmrgat ‘t ae88. 








Ti kede se ea daskio ate the pes 2a wend. a" “wna Secets 
Bal fei gonek Tad be Swerqecay aie eutsawes eitete ah ie 
wild omtd ofit 34 “Mitawinke ole baw, drenasted ad nae 
‘aul? unsbed panies ies toa encase tony coal brurid awe easy 
gett .dedenoseres saat doe Aad evedages od bee eanentany 





1S yedestes® memeted pauses past ae bes 

RR anced em 2M emma oe Hh Seen sranen oh RO won 8 
watGues nS. eieget od? ef pebtaine stele, bagel : ‘ — : 
fethey, onlie Resse oa ied asta 


age seed unin tha sebskeoaan te. Sau: se | abs 
“bald biaer as eudate a eae aa weg at ae duia an sod | 
gaud todke tel. segesk o6@ to tomers ot boatiins si 
oRadesdee? qhomr vee. octet se : : 


Bry we mame ¥ 





acs merch dont ot. ene + ot a 


a aonb waren galt B2- eaves hem ikea 3 
eit wt andalh eka wi Rew te _ ole sheet. 





= Sem 


éefencent, for - venewal Gf the Lesaze, ‘The lease had exe 
pired and ic ur o¢pimig@ the slaintiff wae entitied te 
poagessiwm. therefore, the jucdpwent ef the Sentcinel 


court, awarding his possession, ie affiradd,. 
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ve MUNICIPAL ccUnT 
‘ j OF CHICAGO, 
WILLIAG ¥, Bumeing, 
Plaintiff ¥e Brrer. } 
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AR, JUSTICS THGZSON delivered the eninian of 


the esurt,. 


The plaintiff Bank breagnt thie ecti@ % tee 
aromisesery notes, one fer $766 andi the ether for 2500, gaye 
able six senthe efter date, 86th netes were signed by the 
éefencant Benting and «ore given by him in paysent @i Bis 
subscricticn te the espital steck ef the Cullen coter Car 
Company, a8 stated by counes] fr eleintiff in errer in 
hie brief. ‘the statement ef claim eas t¢ the effect thet 
the plaintiff's clai= eas fer $1,328,976, "being the a= aint 
(due 4t as orincinal and interest, s8 bearer, agsinst the — 
defandcent, 2c usker, of tet certain promissery s¢tee, 
eopice of ehich are attached beret and mace a part Aerecef,* 
Beth meotee were inderseé in blank by the payee, Callies eter 
Car Cespany anc tie conies attached te the statement of 
Claim s@ shbteé, ‘The plaintiff intreduced the sctes in 
evidence and rested, The defendmt intraduced ne evidence ale 
theugh he Rad flied ec afficevit ef serits alleging that 
the olaintiff eas net the holder Of the n@tec ag om inde 
cent ourecheser fer veiue before maturity end that they were 
obtained by H, KE, Guallem throuch falee ani fraudulent ree 
presentations and were withe«t eeonsi¢eration and had teen 


indorsed withe:t eutherity, the seurt thereupm directed 
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@ verdiet fur the nlaintif: fer 21,436, Judegsent wasn entere 
ed for that enGnt to reverse which the defencent hae sued 


ent this writ ef error. 


The sole cantention of the sefentent is that the 
Slaintiff's statement ef cisim ie fateliy éefeetive and states 
me @emse of section in taat ft fails t% sliege that the motes 
were indérsed by the payee, which was essenticl to shee titic 
in the slheintiff anc thei with G@-t agek title the elaintiff 
was without right t¢ exe. There is nme merit to the defende 
ent*s comtention, Gur Segetiable Iestrweents Act arevides 
that an instrusent insdéreed in blank "ia payable to besrer 
ang may be negotiated by delivery,* Iliineis Stateter, (J. 
A.) par. 7673, The statement of claim wae te the effeet 
thet the prineiesi ané interest ealled fer by the nétes, eas 
@ue the sliaintifi °se bearer*®, That allegation necesesrily 
implied an indereesent By the payee, in blenk,. Furthermere, 
the cenies of the nates, attached t9 the stctesent ef elais, 
ehewed thes te be indorsed by the payee in black. These cene 
des were a necessary eart ef the statement ef claim and were 
met te be regerded as they would tbe if ennexecd to 2 declarae- 
tiem where the cause of action is etated in the declaration 
iteelf. Fiew vy. Egard, 274 tli. 232. “ith refemenee te a 
aumber of statements made in the brief of slaintiff in errer, 
imvelving eertein of the rules in the Senicinal court, it 
shGuld be said thet we find nome ef the rules of the court 
iu the reeerd sné this court dees net take judicial netice 
of the rules ef the Sumi¢ipal ecurt, 


We are of the coimitm that thie writ «ef errer aust 


have been preaeccuted for delay, anc therefere, the judguent 
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ef the Sumicieal court ia effirged and the slaintiff is 
given further judguent here for statatery desagesa im the 
wim oF $143,806, being ten wer cent of the sacunt reesvered 
ig the trial court. 
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O'CGENGR, PS. AUD TAYLGS, J, COeGUA, 
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MA, UGE. THOsGee delivered the tsimicn of 


the @aurie 


The shaintifi, trex Stersge & frenefer Coe, 
Breught taie acticn scsimet the cefomdmt, HGtei ot Gaile 
Cespmmy, t*lleging wy fic statement Gf ciaic that ite track 
had been Fun inte ky a taxieab belonging to the defendant 
oumpamy, ehile th. Latter wea being driven at = Kish «aed 
amgereus Fate $i speed om the wreng side of tie street, 
agi €20% gaiS eGllisign wane due to the negligeses “f the 
ériver @f tim teziesb, ‘The cuse ene submitted te tic 
egurt witsoe@ot = jusy mé after bearing the eVidease the 
ecurt enteroe « judgwent Gr the defendant act apeinet the 
Slaintiff ise cpets, tn reverse which the elaint4iif eee pere 
fecteé thia «sseal. 


The SGLidaion in omestion sesurreé =: indiame Ave. 
im the City ef Cefenee, in the Bleck between 14th esd 1Gte 
streete, 15th etrest ae aettise threucgs end intereeetine 
indiqnas avenue, St. takew Hoositel is lL ented om tho mest 
gids Cf Indiesa avenne between 14th end 16th etreets, 4A 
sroesery track with 3°23 38 geneites sides, Selemcing ta the 
Yebbets & Garland y,, referred to im the testisesy «as the 
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Step & Ghoo truck. wee cfscime oo the weet efice of Indiana 
avenue, 2: Fret ek the beep ital, If was heagec eOuin, The 
eriver of thet truck ease och, gob ints thc truck aad sreceede 
ed te @pive apsy. AS thic tise the cheintiff'sa tenes was 
@@sing névtk on the eset wide of tnétane svemie some figtanes 
gout of tha S¢op & Ghee treck end the defend-at's texiesk 
wus ccoing gout: uw the weet side oF indiaua ovenie, comm 
distenee perth ef the Ste: & Ghee trvek. The Latter track 
wae what ie buees as « right rend érive,= the ahautfeur* s 
eeat being & the right hend sice G the ear. Ghen the 

Ste & Ghep trex eterted up, th: sheuffeur slseet iooediantee 
ly made « chetp tura cut imt< the street te the enet, hie 
intention being 4. tera around on¢ progeed in a nertherly 
éirection fm indiana avenue. “he taxiesb swerved ta ihe 
eset, going @ver o= the wrong side Of the etrect in naeeing 
the freat end of the Sten mie Ghee trust sad the taziec’ 

and the sleintiff's truck eame tesethery heed om, the right 
porticomea ef the frosts ef tse truck =<nc taxiesb ¢c@ing inte 
genteact ote dietence sauth Gf the Stes & Shep track. 


wae Gebefel testified that he was dviviag tse oisine 
$afi'n truck gserth in Indians «venue at & gyeed ah about 12 
wiiew « hwerg tick ke ere oa the aest eive ef the street 
aed cist met eee the bagpipes matali it apoeared free benind 
the Gite & Shc tease at which time fhe siaintiff'ea truck 
wae about Be fect seayg thet when ne mew the texinss he ont 
én bis brakes and gume grectieship te «a etopy that the street 
was wet eid ciisoery «id he was ofyaid te érive faster tac 
he wan driving; that the ¢taxleste ene acing c& shoct BS eiies 
a Meury thet vher be firet eaw the terdesh the Gtes 4 Sate 
‘truck wes hemieé ct am if to tum arevnd, vith tte reer 
end @tiil at the curb stone, It aoceers from the evidenee 
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that there «sa sGse building eenetruction going on at thie 
point en the enet side of Indieua avenue and there eas a 
pile ef brisk *an chet would be the sidewnik*, Gabriel 
te@tifvied that ke Fam up apeinet the brick in a effert 
tS avoid Beime struck mo that Re threes on the brakes whee 
he aue tho texies® about 5° feet «emy end was oractieally 
at & Giemistill at the tise ef the ecliisiony that he wont 
ebout 26 fee$ fran the time ne fire sew the taxiesab util 
4% eoliided with img that ismedinteiy after the eollisia@ 
the taxziesh driver told him he sowid neve avoided Bitting 
hie by Hitting the »rick <iie but Re theucht “that there 
¥Gnld met be 26 much @emege Gime ff Be BEE me as if Be BEE 
the brice pile." Gn ercegeexuninatiion the seeumt of the 
eoliigion, se civen by the =i (ness, was oracticsnily the 
ene ac eas given am direct exasination, Thove were & 
fee eseeera gives which devieted slightiy frco the samrers 


gives ¢n dires) exaxination Sul net materieliy 22, 


Ome Cantine wae the shauifeur ef the Sto; A Shes 
truck, Ke testiiies that as he cue Gul amd £04 on his 
truck, Be actieed thy sisintifits truck excing free the south 
but be Gid not obeerve may Vehicle sppresehing fron the ngrthy 
fist he started to turn emst «6 wa $0 £0 m@rth in indiws 
a¥eaue acd just as he atarted in ture Khe sey the tesiesn’ 
*“sneot by me gtimg sheut 5 ¢ * « om the left hed eice oF 
the atrest,.* He testified that the claintifits treck weg 
them ascuit Ho feet gauth of his truek ant that *the Letalle 
tasies® rar vicki ints the Drexel Sterage & Tranafer €ruek « * * 
The cheuffeur Of the taxleab stated he either had te run fete 
the Griek pile er cum dato the treek . ,. « The taxi was rome 
ging {ros 20 te [5 per hooey the Dremel truck wae running fros 


& te 10 siles per hour . . ,fiem i started serese the atreet 
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Alfred Born was the chouffeur @f the dcfeacant*a 
taxiesh, He testified that he was Grivieg «suth on indi ona 
avenue about four feet west ef the siddie @fF the street, going 
about 12 gr i4 miles a hourg thet there were sig os edant 
autemeObiles om the west eide si tne street, ur against the 
cord in frent ef the H®esitesl an? that he did set spe Die 
Stoo & Show tyuck until "1% emme sat from ine curb, headed 
eGutheaat, simest to the wi¢dlie*, <ken be wae $2 feet fren it. 
Re teretified fur ther ae fGliewe: "Ag i sew it turn out I took 
wey Feet eif the sceeleratcr ond comsted as. f turned sudéen= 
ig &¢ the soagt amd 1 turned to the stuthenwt anc dreve in 
front of him and Pen we Om Some sogie irome. « » . | wan ging 
7 or S @ilea an hour, I 4id net sec the track of the Srexel 
Sterace & Transfer Company watil I pagecc tne Ste & Shee 
truck. It was then & or GO fest froo me between the eaat 
ears and the center, “hen I saw the Ster & “Shor truck ture 
east I wet on my beskes, After I ssesed it in frat | went 
about fifteen fest, The Drexel Sterese & Troisfer treck ons 
@@ing about 15 smiles 26 Reur, 34 Kest om coming richt straight 
teward we, When ke gGt cithim five er siz feet of wx it Leeked 
aS theugkh he Kkud pet on his brakes, because there «ere aarke 
in the atreet where he alid, The fruck strmeck ay taxfiech « « « 
The taxieeh wan seit wring just befers 4+ «ame in esliiei®s 
With the truck. “he setor wai desd.* He further testifiai 
that whes tae Step & Ghee treck turned tut be G12 net term te 
the e@e¢ beacuse Se would have Bit the trvek ead that Se did 
n6t cut of hie brakes becuse he theught the truck wee going 
tS Kees G@ going gouth., ke diwieé he had eadd be rem inte 
the ciaintiff's truck im order to avoid running Mtoe the 
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brick cile. On eroseeexaminetion he testifiet thi<t be first 
gee the <iaintiff's truck when he wae seies paet the Sten & 
hes track and that #: thet thee £{ eas sbeot S £4. Pre 
Bha: teet be wae about & feet weeny from the Stee & Shee 

truck when it etarted to turn mid thet at taat tise he was 
ériving sbaovwt 12 eiles m boury that he eeuls stes bis ear, 
@riving at « apecd of eicht eilese so hour, on os wet aic slipe 
gery vtirect, “on a Gay such ae that eas* in 15 feetg tint «hon 
ne euw the Jtec 2 Ghop truck start ts turn from the west curt, 
he kept g¢ime right em sm ¢ turned io tae eapt side si the 
street ead «hem he startec to mass arpenm<e the fen & -dicn 
truck, ke firet eaw the sleintiff*s truck; that tiers gas nothe 
ing to cbegure Gis view of xxeeximx the cliscintiffte truck 
befere the Steo & Shite truce etartos te turns that the claise 
tiff*s truck wae fson about & feet away and the texionb ene 
G0ing abiut & giles sa hear ani he out om his brakes «ic ran 
up en some angle irons; that Kis sachiae ran about & feet 

inte the agile irems on¢ then thecLaintiff's truck ran inte 
khdes tuct he Getreaged Lie goecd « Little bit but act ouch, 
from the tise he saw the Stop & Shop truck turn out wp to 

the time ne ran int * the eamgle irons; that he ems sbout S feet 
frow the Shon 4 Shop truck when he shut eff the saver ant eas 
about GO feet from the plaintiff's trex, 


In rebuttal, the olaintiffts chauffeur, Gabriel, ond 
the ehaufieur of the Sten & Uhesn truck each took tie etané 
mc teatified that there vere at sachines Ga Ure west site of 
the atreet in front of the hoeeital, either ahead of the 
Stoo & Ghoep truck or behind it and that they die net see any 
angle irons im the street at the poimt where the coliisicn 
teok placte 
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Ge tig reeerd, ve are 6f the opinion thst the flade 
ime Gor the dafentant was eagninet tee menifest stich? ef the 
evidences, the defendmt's eieauffeur cas contradicted hy beth 
witeonees fer the plaintiff’ ian several sartiqiulearea. He 2tatee 
that there wera & Mitbor GF sutont@hiles Limed ue slong the 
euxe in front ef the hugeitei wid thei he 416 net setice the 
. eee & Seo track until if Surmeé eet frm the curs inte the 
reedwey. Seth of the other wituceses referred to, testify 
thet there -ere no auftemebiiesr linea ws “ the gest side of 
the street sid no @iher vehicles in the imucdicte viciaity 
exgept the three involved, “oth <itmesses ferthes sisintiif 
testified that after the collisi@a the texiesh driver acid 
thet he ree iste the elaintiff'*s track raiser thes the briek 
pile, thinking it would remsli im lese damnce. se denice 
taat rewerk,. Se alee wenti@ia eeme angle froma in the street, 
@hile the -isintiff‘ta witnesses gay thay sey pape. Le states 
teat he bre@ught hie temiesh to = step about Lo feet south 
6f the Stes 4 Skee tresk and that the siaintiff's track zest 
Fight om amc ran into hie, Fisintifif's citeesses say tat 
tee evli ision eccurred actut SY feet aputh Of the Oton & 

Ghip truck ond that the plaintiff's track serasetiesily eam 
te 2 qteme still «at abeut thet coint ead the taxiesb ran 
into it, Befencant's witness pute hie mced at about 
miles om heur in passing the Step & Sate truck, while the 
ether vitnegsce put it at sheut 3O elles sm Hour. 


; It say wok. de sada that if 4: were met fer the 
Recligence Gf the eheuffeur of tue Stor & Shee truck, in 
turning gut ints the middle of indiana avenue, without ime 
éiesting in oawe way that he wae geimg ta do ap, this ecole 
Lision wozid aot have oecurred. Sut, iu our Gini, on the 
evidence ef the chauffeur ef the taxienb alone it & show 
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that he «om mality ef aecligenes in the sgeration 9: hig teste 
eat, withent which the seeidsat wuld aot have hepsened,  Fith 
the taxieosb going st th: eseed teetiftixs to by ita shonifeur, 
af gach a distence te the rear af the Gtom 4 Ghep truck se that 
witness gives, «t the time the latter eterted ts turn out, spd 
with wie giatement thet wider the road conditions existing 
taet gay, he could at the spéed af eizht siles per hour estes 
lis cab sithin 15 feet, it seems clear that the taxied 

@%id Bavé Been kept on the west eice gf the atreet and bee 
hing the Stem 4 Shim truck or at least hare Seen Brought te 

& standstill in hese than 48 feet, eich he admits ems the 
éietencs he Greve between the tise he eaw the Stes & Shoe 
truck turn eut and the time he alleges he same 1° 4 ste, 

Be further a@wite that be slewed ap “= Little but set smeh* 
when ke @verved over onte the wrimg sida of the atreet, in 
geing sreund tae front ef the Stern & Gaon truck. He further 
etmits thet there ese n@thing ts obatruct his view af the «leine 
tiff's tresc before the Stes & Thom truck turned out, but he 
teztifies teat, in fuet, he dié not see it whttl he get ever 
t® the east ef the front end ef the Stes & Sher truck. If 

it ic true, as Be contends, thet he could nGt have Kept his 
taxicab on the west side of the street without reaming inte 

the rear ef the Gtee & Gmop truck and it did beeume ne ce cary 
ter Bim to swesve ever Gis the wrung side of the street, 
ordinary orudence mm hia gart eeiid eall fer bringing hie tasie 
esb to a stor a6 cuiekly a5 peesible so <s to avoid colliding 
with eay Yekiele that might be apcrasehing from the erweaite 
aireetion @ the right side ef the street, eaperially where 

the chauffeur bad net been watching for the aporeackh of vehicles 
free the opposite directim, ag must have been tree ja this 
eaee where the wleintiff's truck wae caving without anything 

to obstruct the view ef the taxiesb driver and had some to 
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within «= ecint of 100 feet, and yet he had net seon it. 

It is eauite acearent from tris evidence that when the Stes 
& Sten truck turme? cut, the defencent's echasfifeur, as he 
Kkieself gaye, merely recOred the sreesure of sia feot Pron 
tie secelerater anc *coneted up* with tne Intention Gf passe 
ing sreumc in fromt @f tha truce st practically the speed 
at whieh he sad teen traveling, slthegh ke anew teat this 
vag texing Bim ever % the wromg side ef the street where 
the ¢€ wae damger 6f e0llidimg wits vehciles ssc réachiag 
free the eppoutte Sireetit, and site Gugh he asd been pays 
ing a¢ little atteomtion te the traffie that he hac nat obe 
served the plaintiff's tirwek, eich he atiweits ea8 lean than 
LOG feet sway. Theat, im #ur enisien, ie such aegliges ce 
Se t© uweke the defencent Llisble, netvithstendiag the fact 
that the chauffeur ef the Sten & Shen truck say aleo have 
been guilty of sme seglifence, which in sart contributed 
te this eealliaicn, 


The sisintiff{ intredcucsé competent evidence in 
proof oi Ais dameges. Gne dgevadden testified that Ke wae 
eumecte< with the kee 2 eter Car Company and t29% a track 
belomging te the olaintife Was br@ighnt inte the ir shap fer 
repair, It eas thjected that thia truck had aet been idene 
tifiee ae to the Sse invelwed ta the cellisios. The sbjege 
tica was properly overruled, The eoilisitm cecurred on 
September 2hat, sud the truck was breucht imts the repeir 
shop on the 23rd. The damages te the truck deseribed by 
the eltness, were such as wc: id be expected in the care 
ef a hes @ eQliston, where the right hend portions ef 
the fronte of the two vehicles ease together as the <itmesae 
ee testified was the case here, eFadden testified to the 
werk which had been done im repairiag the truck en4 te the 
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{sir market value of the sew gperte srOrided. in giving « 
List of the vericase new parte and tae were dene in sszing 

ef Frensire, the witsess tzed = memorandwe, shich sa8 the 
6riziseL {3% sheet ia Kis Sen hand writing. Its use by 

the eitsece was Sjected to on tnezrcund that there wae no 
ghoring ef any ingesen< e@t reeeliection anc if eee esstended 
thet 14 wns imerSer ts serait the eiltnese to wee the nese 
rendum, welese he sould state that after refreshing Rie 
memory by ite semis Re Bat an indesencent recSlicetion ef 

the facts inmvelved, This is ast the rule. Ouch 4 memorane 
Gum asy be used by 2 witwess to refresh ehat is enter se 

BLS HRSE Teetdie\ectio, sltikbeugh he mn) 28% Bate St any tine 
while ca the etand ae a eitmess, any present reeclicectim 

eof the fants resorted. Tf the witmes« states thst the gemee 
readum in question was aace by him at = time when the fasts 
recerded were freshly in ais sind amd that they were aecurates 
ly and cerrectly reecrded, and at the time Re made the record 
he knew the facts in questim@ to be true anc cerreet, ale 
theagh he now has n@ independent rectlleetieon ef the Facts, 
the semorandum way be usec te refresh Kis past reroliection 
amc he gay read fros it, or a Better prectice iz te intreduce 
the memorandum itself is evidence. och ve. Pearaom, Ill. Ant. 
Ct, First istrict, %s, 95345, net yet rentrted, The ehjeeti a 
raised by couse! forthe defencant, té the uge ef the semee 
rand, is net tenable an¢ wags sronerly everruled. In Gr 
atinicn also, the witness leet referred te aad ¢ groner proof 
of tne fact tiat im repairing the camages to the truck there 
were 117 Bours ef Lab@® required snd that the fair «id reas ome 
ale price of laber Of that kind at that time was 1,95 per 
beur, Dy thie testimony, the plaintiff subsitted prover 
preef to the effeet that his damsges azncunted to $347,774. 
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Yer the reasina etoted, we Rel¢ thet the find ing 
apé@ juégment ef the trisl esurt were ageiast the manifest 
weight ef the evidence sat th refere the ju¢guent ia reversed 
and eines the trial eae without a jury, judmeent fer the 


olatetiff, fer the sux of °347,74, is entere? im thie court, 
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the ocurt. 


iy thie eamewal the de fondant Chfieage City Palle 
way Company seeke te reverge « judgvent fer 80,80 regorere 
ed in the Cirevit Court of Cook County by the cistatirf 
atminietratrixz, The latter br ught thie setion under the 
Injuries Act, to reeover dameges Feeulting fro the death 
of her bushond, alleged to bave been eoused by the neeiie 
genes of the gervente ef the defendent in se managing ene 
ef their eare as te bring It inte cUllisim #ith «a truck 
which was being dvivem by the desesscd, knocking Ais froe 
the track to the strect and thus inflicting the injuries 
wuleh it ie oieiwed caumid hie death a short time there 
aiter, 


‘tue sevident in question oecurred cn Clark 
etreet in the City of Chicago. This ie « perth wd south 
street whieh the defendant anernted a deuble track 
sweet railway, Twelfth atrest interesets Clark street 
at right enagies and ause distende nerth of that tiaterene= 
tit, Teyhor street aleo intersects Clark etyoet at rignt 
omgles, There wae an elevated viaduct at Twelfth street 
where 4¢ erosnes Clark street end theré wes an ine] ine 
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wo ew 

lenéiag we te this viatwet, Feocineaing seme diehemee Oy hy 

of Teylor street. Tele incline@seoreonch to toe viaduet 
extended (ie width) ts the enet sisw of Clark etreet but 

ie set extend aera tice « fer feet west of tA ¢ wet the 

SPiend treck ef the defondont raileay. The weet driveray 

an Clarz gtrest extended en ike Level, siengeids the ine) ined 
aworargdh t¢ the vieduet and umérr the iatter. Pain weat drives 
ony was used by northbound se sei] as eSuthbtand traffie, 
wheve Lt wes desired te aveld gGing ue ever the gisduct, 
thers belag no plaes t% rive ander the Fiaduet @ the exat 


gids of Clark etreet, 


toe Sie weet afide of Shark atreet and sath of 
Taylor street, there was 2 Teilresd fretant depet, ehich 
etend baek frum the etrest bine a ¢istenes described by 
the witmeeses a@ being free 3 te BO feet, The open anece 
in front of the fréight deset wae paved with oobblestones, 
8 Whe Clark ofreet, sac there wae setoing between tha 
etrest and this freiget yard «xoost the treliey soles bre 
Lemging to the defeudont ecapasy. 


on the day in que@bios, the deceased was driving 
*& two hb & ge truex, north in the west rendway of CLare street 
He hed passed under the Twelfth otrect vinduet ond ene oree 
eeeding nerth toward Tsyler street, There were eight or 
ten trucks backed wpe te the freight devet an¢ severe] temas 
or trucke were proeeeding eeith ie the weet driveray of CiLark 
etree t anc south of Tayler etreet, A sovthbound etreet car 
was «10 coving slong the eret troek Of the defendant cou - 
pany. Yhen tae cocensed reached « peint o short dist ance 
nerth of the feet of the incline abewve referred te, he tured | 
his teas in @ wertheasterly dirosticn ent ereeceded at that 
WL ACTORS tic etrech og tracks, his heraes were cving 
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oer xt aber iano tamsa by’ funste ‘weal apt 
Style iS tae «set ahora oh si ; ‘ a 
stint inteeee sas Gene HARE ct a6 a ie 
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pais > wane wns et 


ae See 


st a seat walk oc slow tet ont sccerding $46 sone wh ldo seer 
Ae appeared to be BeFrying thes, Before be het clesPod Ue 
tath ef the aGuthbeand enr, the eagen was etrwek of tie rear 
part of the Left bend reer wheel and «se gyung around te 
the enet, The deceased fell to the etrect, striking his 
head, receiving the injuries salleced ts have esueed Ais 
death, 


there wae ecuneiserahie eusfliet in the testimony 
ae t0 whether the injuries he received on the Gooneiion in 
question conatituted the oronimate enuee of kin death or 
whether it wae fue £5 Gather causes mot ¢cémieeted with that oqe 
currence, in gunner’ of the apteal, tas defend me gontende 
thet the verdict end judgnent reeevered by the alaintiff 
are againet the uwantfest welchnt of the evidenes, inaaeuck 
ao it 49 shown thet the injuries coeplainad @/ were set 
caused by amy megligence on the part af thw defendant but 
wore rather brought about, or et least eontributed ta, in 
some part, by the mewlifigonee of the deeenxoed himeslf, In which 
Latter ease, the piaintiff would be precluded from « meoevery 
even though nexhigence % the part of the defenduat eere ale 
ot: CRA « 


It is the defendant’s eartenticon that am thie eole 
Visiqn @14 ot seewr st a atreet intersection but fa thomiddle 
ef the bleek, it say invoke the suseriar richt of way doetrine, 
as Laid doen by avr Gugreme Court in the esse of Siesta v. 
oigoge City Aye Cos, S64 ILi. 246, Hut 44 wet be anoarent 
thet the siteation in the cno@ at boy fa get et ali guch ae 





was invelwed in the ease eited er in any other case involving 
an aecident "in the siddle of the tieee,* ehere tew dowtrine 
relerred 18, hus been applied, There wae testioomy te the 
effect thet trucks preeeeding from the freight dopet th Orth, 
were quatomerily driven up te Tayler etrest on the weet wide 
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of SLerk atreat and actosa the latter etreet ab Tayler street, 
but we ¢e oot find testinmy euccerting the defendant's one 
tention that 12 eae the eatebiisned aueta far tricks, coming 
a@th uncdor the wieduct, t6 oreceed aleng the weet alice af 
Clerk givreet untii they Poached Tayler street before crosae 
ing £5 the samt side, The aOhermen did teetify test this was 
the first thee he bad ever seem A Herthbound truck efese over, 
atth of Vaylor etreet, wen if the eitustion st the rlage 
@f eviiisi@ and the elramntances thes sresenticd, were such 
that 14 @euid be gaid that the wtreet oar hed « right ef 
paeenze, siong ite track, shich wae eaperi@ to that of the 
truck, 14 would a fellow ae s wattey ef Lew, that in drive 
ing serove tac track ao he did, the ¢cceneed was guilty of 
omirivutery cegiigenee, If the distwee botewen the point 
ef cresging i@ the car and the a®parent epeed ef the ear 

and that @f the truck wore sueh am £¢ induee in the mind 

af an ordinerliy prudent perem «a belief that he bad awple 
time te drive aver to thn enet aide of the street at thet 
Reins’ wisi ante by» thon it would net be naeglicsaen & nhe 
Sert todo wp, Ali these elesientn were the avbject of teetie 
m@ay which wan mire or Leae conflicting as were salem the vare 
ie Glemonte @eing te the cuestion of whether the »efurasy 
way mecligent ond therefore these iectas were oronerly eubsitted 
Co the jary. From al) the t stisemy, 1 ebuild not be eadt ae 
* metter of low, @ither that the wttercar wee Pree fres eeghi« 
genee Or that the cee@ened wae guilty of emtrisutery negiie 
Bence aw con we say that the verdiat an theese iaenes is 
agninet the manifest wedent of the evidense,. 


We aheli falur briefly te the varheus instructions 
te which the dufendent has called our attention. The defenie 
ant requested and the court refused an inetruction resding 
me ToLlews: 
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ee fom 


“fee jury are imetrueted that the Lowy doce net 
exact er require of « atreet @oy company that its 
servante should be 411 the #hlle wee their guard 
avtinegt @engere not reasonably to Be exoeoted, oF 
gezninet upugnel or extraordinary ovcurrenc«es Or gone 
duct on the gart of Ginere, oor deee 11 require such 
esusanies £° ce méuet their buciness vith a degree af 
enution that eld sermit (erevent) the oraetiosd 
oneration of their reeade,* 

Theat inetraction, ae at abetrast ores Geitica af Lew, 
is earrect, Bul in tur coimicn it ws oreperly refused, siaply 
because it vasa mi abstraet prosoeition, orewenting only ne 
gide of an iame that wat sharply esmteeted and was therefore 
a0 AY gumentative as te be lixely to miclesd the jury and 
emuse them to believe, that, in the judgment of Che court, 
the ereesing of the tracks, under the cireumstanecoes digel aed 
by the evidence did praesent « danger not reneonably to be 
exoeoted ond that te cnerate the dsfendant'sa eer in & menner 
@tber them 26 wee shown to anve beer goereted om the cecuge 
im™m in question, world be %¢ require it to eaonduet ite bugie 
nees with « ¢egree of esution thetveeuld erevent the praetiesl 


oweratiom ef ite road, 


ay an inetrhetion requested By the e.eintiff and 
®iven by the court, the jury wore tele iat a prenonaderance 
of the evidence, “Mey not be entirely do teruinsd by the number 
of witmessee teatifying,* wed thet in determining wotn which 
side the erenendermee of the evidence ia, tha jury moulé tase 
inte eonsideration cortsin cieeents, nening tien but failing 
te imeluce the «loment of the number of witnensee taeotifying 
on One site and om the other, Am inetruction sasewhet eieilar 
%® this ene eritielsed by the Supreme Court im Bodee Fo Bye 
Ve Lower. 229 [ii. G22, Hut an imetruetion @ore nearly Like 
the ae inv lved in the esse at bar wae apureved in Seat 
¥. Ldeserewits, 197 111. 607, fy telling 
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the jury that in detersining the eretenderence ef the avie 
donee, they should nét be guided “entirely® by the samber 
ef witnsases testifying, the court eleeriy intimates that 
that ig on ¢lesent to be ctagidered md then or epeeda to 
agt forth the oivere teat the jury gkcuis teke inte cone 
eicevatita, Any Giheew geaning OF the inetruetion agecurr 


te we £9 be fereed and ontrensonable, 


The court gave an imetruetion gubeltited by the dee 
fentunt, t@ the affect that Li ihey beliewed that tue injury 
to the doeemerd wan the result of = were ateident, which 
eecurred without tre Regligence of the defemdent, se chor ged 
in the dtclaration, they ehouid retern 2 verdiet for the éee= 
feontomt, Gut before giving it the tourt added «a paragranh se 


follawa: 


“By the tera ateidant is ascent @ bemoaning oF on 
event fr whith #6 lewal resroneibtiity attaches, An 
injury ocessiimed or csuged withcet seglicener er 
where nO legal ressmeibility attechee say be toreed 
an aceident, but if Lt ©as asueed by the nesligener 
OF ote Other vergen, if d¢ «ct as aceddent se aget in 
gages OF thie «iad,* 


mo & 
This osragragk eh ig/nave been given, Lt waa confusing te 


@ay tie Least, but we do a6t regard it ae revereible error. 
The court gave an inetructiga reading as followas, 


"it deo true thet the street ear hae # enre rio 
Fight in @ street where ite trask io ladd ané ever 
whieh its care Fun, «no while it iz the duty of sere 
stae ériving wag ine on anid atrest not to snneceseere 
fly interfere wits said oserntion and running ef 
a@aig ears, yet this g@eg net mean that the driver of 
® wagon han oe right te drive aurges @ atreet car 
track, if he dees 80 oxereleing reas miable or ardine 
ary oare to avoid injury ti himeelf end ethepe omd if 
he GQo 80 @xereiaing Teas ometle or ordinary care to 
avoid ebetructing er deleying or interfering with 
the operation of e@i¢ eara, The bare fact, if mach 
is a bare feet that s driver doee @rive Rie wacen 
BOTors a girect gear track and io atruck by a street 
our, is not ag a detter of Lew on act ef «amtribue 
tery negligence om the part Of eatd driver, bat te 
question of whether such driver woe tn the exeraias 
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aTe 

ef erdinery eare a8 explained in this and oleer 

ef these ingirustions, ie a question of fact fer 

you a8 jurere to determine after fully ome fairiy 

gengidering ali the evidenee im the case,* 

3t fe urged thet thie inetructics fa eimiler te 

the firet instruction to which we heave referred, which waa 
aubeitted by the defendmt and which the ecurt refused, if 
e¢, thie inetrustiq@ ales shim id have been refused. Dut in 
eur cpinion, the ingiructi«me are not alike. Tse latter ine 
struction dewa state an abstract srendeiti@: of ise but it 
Preceeds tc susly the erenteitim sisted, t6 the facts sh Ome 
by the ovidence ag¢ telle the Jury that the lesue aresen ted 
by theeas facts is fer them to determine in the lighi of the 


iar as ateted, 


The defenoont subsiited an imetruation ¢n the 
question of the rate ef asecd, in ekich the jury were told 
that if thay believed that under all the cireumstances the 
speed at wiich the car waa being rua was @oneistent with the 
@xerciece of ordinary care, then ne secligenos escid be ate 
tributes to the defemient in the cneratica ef the ¢ar on 
the @Poumc ef the speed st which it was running. The court 
Gavé this imetructitm «fter adding at the end ef it the 
worce “on that esunt™, Gne ceunt ef the feclarati@ ssecifice 
ally sharged exocasive speed anc antther charged negli iscence 
generally,in the cperation ef tha esr. The veorda referred 
t@ whould not have teen added te the imatruction but it shesid 
have been gives ao submitted, Sut in Gor esimnica the errer 
wae hermlese for we ce net feel it ee: id have confused the 


jury & effected the verdict. 


In the last imatruction complained ef, «2 icng «md 
invelvee instruction, eovering tye arinted asges of the 


ahetract ef the reserd, wiich was given by the c@urt on its 
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een aetion, the jury were told, awing ether things, tant 
the cLaintirt muel sreve, by 2 etesondorande @7 the erte 
Hepes, thet the deceased wee injured by tee negligence of 
the defendant, ae charged in the decloratiqn oad that he 
died im eomeecuence of these injurive, enc the imeatruction 


then greqeceded in pert ae fa) Liwss 


‘and now wean the queatiim ef tie srdximete esmew 

of the alleged injury sed usen the question @f the 
sroxiwmate esure of the death of tee digenced the court 
inatruecte yeu as Pliers; 


the womeing of the teow prexiaste cvume of an 
iajury if am injury nae heen roawived, ie ¢ef ined 
as the direct or lemediate thing that esuses or 
triege abit or produces tie eliegad injury, 14 
ie algo defined aa the egeentisl eause OF wi ine 
jury where ean injury nee Been Peeetred, 

The afogiwate csude Ff an injury doea not nee« 
@eearily Mave $6 te the ssie eomme of an injury, if 
on injury hae bees rewelved, EX there are to ar 
more caunes of a: injury, if ench of gabe causes 
ie an e@iantial esuge and if each omtribubed im & material 
degree to wring abat euch imjury, if any, wis LY 
the ousbined affect oF tae combined operation of 
ahi auch oeuses operating ani acting tegether, sree 
duced or breneht abent auch injury, aio if without 
the me @f suck things or ocaugua, the injury weeid 
not have Rapeened, then and in such case, if amok 
ie the case, either of such esuece wid be deemed 
* PFERiante couse, * 


Tt is argued that the part ef tifa instruction 
Peluting to tre orexiwate oauge Of tin Gliegea injury euffere 
eé by the deeousad, wae newesesriiy very aislenting, imas- 
much ag the caly contreveray betrecn the sarties ae te the 
prexiaate cagee of the injuries recwived by the teecened at 
the time Gf the cellisicn, wae a4 tc whether the oro xnigate 
oxmuce wan the negligence ef the defendant ef the somtrie 
Buttery aegiigence of the degeased, Fut there wae anttner 
@lanent in this enee, I¢ eae contencad by the defendant 
that at the tine of the eteurrense in question, the dee 
ceased had been dyisking and tont efter the ear had struek 
the wagen and swung 4% artund ad bOth vehigles had cime to 
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*% et, the dheeaged topried over Troe hia seat, forward, 

and TeLk inte® tae street, deen between hin to Hor ane, 

From thie i114 wes eontended imst tae Fesl cause of the 

fall of the deceased eae sot the colliaiom but the Liquer 

whieh the deeeneed had voneumed, The sart of the imetruet ion 
esmelained of one doubt)eem oremoted by that iesue, In view ef 
that element hich was urgec by the defendast we sre of tha 
ectinien thet an inetrweti@ of ereximate cscuse was frdeeor and 
that the imatruetion, suesecially when eeagidered wilin ali 

tee Other given tnetruetions, wae not dworeoser and the giving 


ef 2% commot be esneidered as error, 


¥or the foueime we have etated, the judgment ef 
the Cireuit Court fe affirmed, - 


APFISWER, 


OCH, Fey, AD TAYE, J. oTeUR, 
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Mey PRATION THRE delivered the opinion 


ef the sour, 


The Pecole of the State of Tlidmeia, a the relation 
of Anna Savodni, brought this or ceeeding ageing! the defendant, 
Dies Arisanewite, alleging him to be the father of her bastard 
ohiid, hen the cxmee ne Feathed for trial the defendant 
mace aA wOtitm ashing thet he “be informed ee to the particular 
Rastardy Act he wae chorged with violating.” ‘The eeurt then 
atated that the preceding bad been breaght under the det 
in force July 1, 1DLe, Commeel for defendent im his Brief 
atates thet he intere &ed en shjeetio te this, esic ens 
everruled, 


Up being arraigned, the dufendent stood mute, 
whereupen the court opdered that % viea ef set guilty be 
entered, 4 jury wae duly waived by the defendant, 


The Felatria teotificd that she head inewn the defond« 
ant for twe youre; that ehe had kad seenel intereourmse with 
hin during the year L0L8 and wo to within five menthe ef the 
birth of her child ond that the ondid eae bern on Fuly 4, 1919. 
Ghe alse testified thet she ned never had sexual inte renurae 
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with any wom ¢xeept the dafend wnt. 


The defendant 414 set introtuce any toetinony, 
The oturt fiend thet the defendant «ae ‘he faiher ef the 
bagtard child of the relatria, “whiem child wae bora on 
tie L4ta day ef July, i819." The eourt furtser ordered 
that the defeniant pay the eum of 71,100 te the Clerk af 
the Coort fer the suvpert, stintenance and #edueation of 
the aid child, #ai¢ wae to be paystle in anetrdwmce with 


the previcicons of the etatute, 


He dea 4t immaterial thet the court aisatated the 
cate ef the birth af the eniid, in the finding, waking it 
the l4th day of July imatend of the 4th day of July, ‘The 
wateriak point waa that the child was born after the Let 
Gay of July, 1919, on whieh day the Raoterd Ant under hich 


these sroeeedings were had, went ints effeet. 


The main emtentian of the defeniaat in mor ert | 
of thie agoeal de Gist the couse SF action im o bastardy 
Caee atines at the ting & woman bexemes bregnant and inage 
much Sa it is evident thet the reletrig in the onve at bar 
vegane preguant im the fell of L018, thoes sreceadings eould 
2% have been he under the act #khich became effective July 1, 
2919, bat shewlid have been br cught under the rrevisicas of 
the eet which wae in feoree in the fell ef 19148, 


Ve have Yoountly had Sceasi@m to censider this 
precige question in She Seqnte oi 
erie Boneen Ve Abbon Cilemon leer § 


ooinieon filed June 14, 1991, not yet reperte¢. ig that case 





cane So, 26045 in thie court, 





4t was held, im effect, thet in bastardy ereoeedines, the Law 
in forge at the time of the birth of the #hild is the ene under 
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which the oreceedings ahawld be hat, Se ghall mot repeat 
here the reasons whigh are fully set forth fin tho eoimivon 
reivrred ho, 


finding AG errer in the retard, tis judgeaat ef the 
dugieioal Gaurt fe affirmed, 


O'Cow a, Pot, ANE TAYLOR, J, CoVCRR, 
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CHARLES B, ENSIGN, Doing 
Business as C,\ B, ENSIGN 
AND COMPANY, 4 ¥ 
Plaintiff in Brrag 

4 # ERROR TO MUNICIPAL COURT 
vs, 


4 
+ 
4 


SANITARY FEATHER (O., a 

Corporation, and J. &, 

POOLEY, L f 
Defendants An Grror, 


if Ty fF CS A & 
Wy 9 2 Pa athe VS “. a 


MR, PRESIDING JUSTICE DEVER 


OF CHICAGO, 


DELIVERED THE OPINTON OF THE COURT, 


A judgement wes entered in the Municipsl court of 
Chicago in favor of the defendants which the plaintiff by writ 
of error seeks to reverse, Suit was brought on the instrument 
following: 


Chicago, Ill., June 5th, 1913, For the in- - 
sertion of my 1/5th page advertisement in the Rothschild 
& Company's Chicago Elevated Railway Transportation Di- 
rectory, we agree to pay the Chicago Blevated Rallway 
Transportation Directory, or order, the sum of One Hun- 
dred Dollars ($100,900) on or before October 1, 1913. 

Sanitary Feather Co., 
By J, 8, Pooley. 
Address; 422 So, Canal St, 
Endorsement: Chicago Blevated Railway Transportation 
Company Directory by L. F, Kenney, 
Proprietor. 
L, ¥F, Kenney.” 


The question to be determined is whether this in- 
Strument is to be regarded as a negotiable promissory note, or 
whether it constitutes merely a contract between the parties for 
advertising, The evidence does not show that Chicago Blevated 
Railway Transportation Company Directory is a corporation, The 
instrument bears upon its back an endorsement which purports to 
be an endorsement by Chicago Blevated Railway Transportation 


Directory 
Company/by 1, F. Kenney, Proprietor. 
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The evidence shows that Kenney on June 5, 1913, called 
upon J. S&S, Pooley, a defendant below, who was at the time cashier 
and bookkeeper for defendant Sanitary Feather Company, and solicited 
from him a 1/5th page advertisement in what is called in the in- 
strument Rothschild & Company's Chicago Blevated Railway Transporta- 
tion Directory, and which was exhibited to Pooley as the “Chicago 
Blevated Railway Directory." Pooley testified thet Kenney repre- 
sented himself to be from Rothschild 4 Company; that the order for 
the advertising was to be confirmed by that company and that after 
the written order had been given Kenney said; "You will hear from 
Rothschild & Company shortly,” The nane of the defendant Sani- 
tary Feather Company was signed to the instrument by a rubber stamp 
by (assshown by the abstract of record) "J, Hooley." Pooley, how- 
ever, identified the signature to the paper 3s his. The presi- 
dent and treasurer of the Sanitary Feather Company testified that 
he knew nothing ebout the execution of the instrument, but that 
persons other than the president and secretary had signed con- 
tracts for the company. 

The plaintiff testified that he was a dealer in com- 
mercial paper and that Kenney did business as Chicago Hlevated 
Railway Transportation Directory; that he, plaintiff, had had 
prior transactions with him, and that June 6, 1913, the day after 
the execution of the instrument, he had purchased it from him, 

We are inelined to the opinion that the instrument 
in question cannot be regarded as a negotiable promissory note, 
and, whatever the actual intent might have been at the time of its 
execution, that it is so drawn as to be well calculated to deceive, 
Kenney assumed to transact business under a fictitious and mislead- 


ing title. The promise to pay $100 was given to Chicago Hlevated 
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Railway Transportation Directory for a 1/5th page advertisement 
in what the instrument described as Rothschild & Company's Ble- 
vated Railway Transportation Directory, The promise to pay was 
made to a person having no’ legel or actual existence, and it 
was given for the insertion of an advertisement in a publication, 
On its face the writing recites that the defendant Company promiséd 
to pay for a 1/5th page advertisement in Rothschild & Company 
Chicago HZlevated Transportation Directory, “e think it a proper 
construction of the instrument to hold that the pronise to pay 
was not absolute, but that it depended upon the insertion of 
the advertisement, as agreed in the instrument. 

Our attention is called to the case of Siegel Cooper 
& Co, v. Chicago Trust & Savings Bank, 131 I11, 569, where the 
Supreme court said; 


ve 


"But the question remains, whether the statement 
or the recital of the consideration on the face of the in- 
Strument impairs its negotiability, and, in this instance 
amounts to a condition precedent, The mere fact that the 
consideration for which the note is given is recited in it, 
although it may appear thereby that it was given for or in 
consideration of an executory contract or promise on the part 
of the payee, will not destroy its negotiability, unless it 
appears, through the recital, that it qualifies the promise 
to pay, and renders it conditional or uncertain, either as 
to the time of payment or the sum to be paid," 

It is quite true that the mere recital of the con- 
sideration on the face of #n instrument which contains a promise 
to pay a certain sum of money absolutely within a definite time, 
would not, in and of itself, necessarily impair the negotiability 
of such en instrument, The instrument before us, however, con- 
tains an express promise to pay money for the doing of a particu- 
lar thing, that is, the insertion of the advertisement, and we 
are inclined to hold that the agreement to insert the advertise- 
ment does qualify the promise to pay and to render it conditional, 


Stated otherwise, the instrument when correctly interpreted states 
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a promise to pay conditioned upon the performance of the agreement 
to insert the advertisement. 

In the Siegel Cooper & Company case, supra, the 
promise to pay money was given for a privilege of inserting an 
advertisement in framed advertising signs in street cars, The 
consideration for the promise to pay made in that case was for 
a privilege only and there was nothing in the instrument there 
sued on to put a holder thereof, in due course, on notice. Here 
the instrument on its face contains an agreenent for the insertion 
of an advertisement in a publication, It was not for a mere 
privilege or a right to use the publication for a definite pur- 
pose or time, In the one case the promise to pay was given for a 
privilege which the promisor had the right to exercise or not, as 
he pleased; in the other, the promise was made upon the agreement 
of the promisee to do the thing agreed to in the instrument. The 
promise to pay in the instant case by the one perty was conditioned 
upon @ promise to perform a service by the other, 

The judement of the Municipal court is affirmed, 

APPIRNED,. 


McSurely and Matchett, JJ., concur. 
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Thie i3 an appeal from a: dudemert ef the Cireit 
ecurt of Cook county entered in that court is favor of slialietif? 
for the sun of 969,45 on the trial of an eapes) from a fudemout 
ofa inetice of the peace of Oak Part, Thiineia, 

Yo oleadings were filed in the exge ant 14 is 
necessary, e6 fur as it is possible ie do ac, ta datarnine the 
desues presented to the trial court fron the evidence introduced, 
FYroa an exaninstion of the abetract of tha reeerd we tather thst 
on Oetobar 128, 1918, defendant, Peeginkitis, brouwcht in attachuent 
suit against plaintiff before a justice of the pemoe, A personel 
judgment was rendered in thet anit aesinst sopelies for the gue 
ef 855 an’ comets, Althouwsk the record does not Ziselose that a 
dudeacnt, cither conditional or fin ol, was rendered azninst a 
garnishee served with euscons in thin suit, it doas appear that 
the garnishee on the [Sth day ef Deceaber, 1913, vaid to the 
justice of the peace the sun of 839,08. Nothine further appears 
in the record in connection with this soit. A shert time .fter 
the entry of the Judgment last referred to. glaintarfis wife 
brought suit agaiust the defendant before a fustice ef the erace 
and obtained a judgement agtinst bim for $190, Am appeal was 
taken from thie judiment ta the Cireulit court ef Cook eoucty 


and upon a retrial a judement wae entered in favor of the plaine 
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tiff in that setion for S116, The claim of pisintiff in that euit 
was for wareg and the judenent rendered in her favor waa satisfied, 
Chile this latior ease sas pending in the ireudt sourt sopellees 
began the present cuit befere a justice of the seace, Yo oppear 
ance has been filed here on behalf of appellee, aml fron a earsful 
exacinution of the record we sre unaule to deterstine ween what claim 
of right the svit wan broucht., ‘fhe Judeecnt «entered ia for 

566,45, and if we assume that the suit wae brouskht te recover the 
gum of $39,058 paid inte court by the sarcvishee in the first ation 
and slee the gua of $40 for attorney's fees, then the Judcacut must 
be reversed, Swen if it be eanceded that the garnishee voluntarily 
paid money due the plaintiff into ceurt in the  tiechaent seit, 
plaintiff's right of aetion would lie against it and not acainat the 
defendant in thie action, 

From the reeord before us it is dsupesslol:e to say what 
demier were presented to the trial court, ami it ie cur opinion thet 
the evidencs dosa set disclose thet defemiant vas indebted te the 
plaintiff at the tine the euit was brought, 

The Judmaent of the Cireult court will therefere bea 
reversed and judgment of nil caniat entered here, 

REVERSED AUD TUMPAMET WARE, 


MeSurely and Matchett, 77,., coneur, 
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$49 = 26121 
NATIONAL UNION ASSURANCE ai 
SOCIETY, a Corporation, ; 
Complainant, a 
a 
vs, )e 
: )e 
MABEL B, STONE et al., \j 
. Defendants, 
3 3 APPEAT, FROM SUPNRIOR COURT 
va. : ; 
/ OF COOK couNTY. 


ANWA BLIZABSTH COB, WILLIAM 7, 
STONE, MINNIE GRETL, ADA, J 
BRATTAIN, JSNNIE MICHEL, LEILA / 


, . eS a ga Si Nope gdh 2 Si f. 


PRARTL FORREST, 5 i 
‘ia sic ‘ yy herve A 3 
vs, 4 i 
4 Pu 
MABEL B, STONE, ‘ ? 
Appelle¢. 
Ne & 


MR, PRESIDING JUSTICES DVER 


DELIVERED THE OPINION OF THE COURT, 


A bill of interpleader was filed in on Superior 


court of Cook county against Anna Elizabeth Coc, William T, Stone, 


Minnie Grill, Ada A, Brattain, Jennie Michel and Leila Pearl Por- 


rest, children of John A. Stone, deceased, and Mabel B, Stone, his 
widow. A decree was entered in the cause in favor of Mabel B, 


Stone. The children of deceased seek to reverse this decree by 


appeal to this court, 


As stated in the brief of counsel for appellants, 


the sole question in dispute in the case ils whether Mabel 8B. 
Stone, appellees, had a living lawful busband at the time of her 


alleged marriage to deceased, and therefore whether she was at the 
time legally competent to enter into a valid marriage with deceased, 


Evidence introduced on the trial tends to show that a benefit cer- 


tifieate issued by complainant for the sum of $2,000 on the life 


of deceased was made payable to Mabel B, Stone, his wife, 
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Mabel B, Stone married deceased gn January 29, 

1916, and lived with him es his wife from the time of the mare 
riage until his death January 7, 1917, The controversy in the 
ease centers sbout the claim that appellee at the time of her 
intermarriage with deceased was the lawful wife of Jeffrey I, 
Wood, with whom it is said she had established a comzon law 
Marriage relationship in the State of Wiehigan for some years 
following the years 1899 and 1900, 

On an examination of the evidence we ars convinced 
that the decree of the Superior court is not erroneous, Certain 
witnesses introduced on behalf of appellants testified that they 
had heard that appellee had lived with ‘ood in Birminghaa, “fichi- 
gan for a period of time beginning in the year 1899 or 1900, 

One witness testified that he Knew both Yood and appellee and that 
he suvposed that they were married, The testimony of these wit- 
nesses did not in our opinion establish a common law marriage re- 
lationship between Wood and appellee; it is somewhat vague and its 
purport in general is that the witnesses knew “ood and appellee 
and that they, or some of them, thought they were married, There 
is merit in the point made that the answer of appellants does not 
sufficiently allege that a common law marriage existed between 
Wood and appellee and that she was ineligible to enter into a 
valid marriage contract with Stone. But aside from this ques- 
tion the evidence introduced on behalf of appellants dces not 
sufficiently esteblish such relationship. A»vpellee definitely 
denied that she was the common law wife of ood; and ass ming, as 
we do, that a common law marriage relationship, during the period 
in which it is said Wood and appellee cohabited and lived together, 
could legally be created in the State of Michigan, the evidence 
contained in the record before us is amply sufficient to support 


lecally 
the conelusion ef the chancellor that appellee was/competent to 
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enter into a marriage contract with deceased at the time she bee 
came his wife by legal ceremony in the state of Illinois, 
The gecree of the Superior court is therefore 
affirmed, 
AVFIRGED, 


MeSurely and Matchett, J¢., concur, 
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£2, BROSIDING JATION ToyER 


DELIVURAD THE CPINION OF TH: count 


fhe plaintif?, fganes A, “Murley, broncht an agswape 
Bit suit in the Circuit court of Cock county scuinet defendant, 
‘Mdora “, Anderson, 4 Judiesent waa ontered in faver of the 
plaintiff for the own of $3007,40, which the defendant seeks te 
reverse hy appeal toe this court, 

The deolaration filed in the cause consizted of 
the: coucon counts and two exseial counts, in the first of 
which it ip allewed in anbetance that on dune &, 1910, slalne 
tif? and his mother, Covhia Harley, resided noon a farm in 
Edgar county, Tilineia, «hich was the sraporty of said Sophia 
Marley; that the steck, teole, imelewerte and ecunipnent on the 
farm were the property of Sophia Marley and plaintiff; that on 
said date they entered into a written contract with <efendant, 
This contract was set out in haee yerbea in the declarations 

The contract previded fer the exeharce af a 
twenty~seven avartacnt tullding cwncd by dofeniant in thicage, 
enbjeet to an inewumbranee of $644,000, for the farm, vhich cone 
siated of abewt 329 sores ani which was free of inowabrance, 

the main controversy between the parties orises 
out of the langeswe used in two separate poragracks of the cone 
trset. One paragraph orevides that: 
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“Mubjeet to an Atneusbrance anount in: Satya Sour Thouars 
Sellars ($64, 0° 2,00), It is nnarstood that the first party 
(defemiant ds to pay tao the said secend party One Theusand 
($21,000.00) en ox before the first of Jameary, 1927, and 
Siftcen cuntred Pellars (81,500,09) on or before the fireat 
day of Awrust, 1917, and reservation ig hereby siven that 
the said Teantyefive Hundred Gellars (88500,06) eum be said 
to the said seaend varty at any tiae after this jiesl hae been 
closed up to .usust ist, 1917,* 


Following the part of th: contreet abeve quoted 
there aryears in the eontract a decerintion or the far: to ba enone 
vayed arc hon appoare the followings lancuace: 


; ‘St is further agreed and underatesd that for the 
gum of S2800,00 ehich will be paid ueen the closing ef thins 
deal, to Juanes A. Harley, one of the second Te tpg herein, 
full possession will be given te the suid purty the firet 
pat to all of the steak, tools, dmpiene: te, PRRs “nis interest 
in 211 af the Orap | and hay now loeated upon the said abeve 
deserisved {farn}, 








4% the clene of 311 the ewidence intredivueed vweon the 
trial] »eth on behalf of the defonden:, who, thowss in court, aid 
not toatify, «ot of the plaintiff, the court on motion of the 
olaintift instructed the jury to return @ verdiet in his favor, 
and « aimnilar inetraction tendered en behalf of the defendant was 
refused, a5 also certain other instructions whieh the court re« 
fused to give on hie behalf, 

Bvidence introduced on the trial tended ts ereve 
that the stock of farning fimpleseants and equipsent en toe fara 
was owned for the greater part by the plaintifl, whe, under @ 
renting agreoncnt with hie mether, operated the farms, The deo 
fengant owoed @ large flat building in Ghicago and throush the 
effortea of @ real antate agent the written contract wae entered 
inte for the exchange of this building for the farm, . 

the paragragh last above wieted, if disesnneceted from 
the reat of the sontract, would seem to xpress 4a prosise made by 
the defendant to poy James A, Marley the swa of 62,500 fer his, 
Marley's, interest im the steck, tools, dapleante ani the crops 
and hay loeated on the farm, It is urged, however, that this 
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pamagranh, chen read in connection with the whele contract, hows 
that th: particos thereto agreed that defendant «was to pay $2660 
to the plaintiff or his sother for their ontire interest in coth 
the farm and ite equinsent and stoek, The paragraph of the ¢ore 
treet first quoted sheve ghews that tee defendant had prouleod te 
guy a teteal eum of $2500; 81058 to te paid on or before January, 
1917, and 21600 on or before omazuet 1, 1917, This pacnent waa, 
however, tc be mide by Amdergon, as chown by the contract, as & 
payment, im addition to the tranafer of the Chieago preserty, for 
the intcrest of plaintiff's ether, Sophia “ariey, in the fur 
lands, Sothing ie said in thie art ef ths sontragt «bout the 
gteck, tocls, equissent or ereps, “hen the entire contract is 
read as one inetrument it appears that the sartios thoreto ine 
tended to entor into mutual and distingt agcreemente for the trance 
fer of the land, as te which pert of the contract Sovbia “arley 
became & necessary purty, ati alse for the transfer of the erone, 
tecls, implements, equiysent, atc., conceriing whieh Janeg A, 
Marley, being in the main the owner thereof, was necessarily cone 
corned, 

The gontract ia on ite fee sourwhot mmbiguous «8 te 
Just what intcrest fenhla “aorley and Jases A, Harley had in the 
separate subject matters thereef, henee the court froveriy ade 
mitted testimony which tended to explain sway these axbiruities, 
Thig oral testinony shows that domes .. “Warley awned nearly all of 
the pormonel property which «wags conveyed to the defendant aa oa 
result of the contract, and his uncontradicted testimeny shows 
that a sehedule of this property showing ife kind, quantity and 
valve wae drown ws, tyeewritten, and accepted by “arley, 

The transaction for the exehance of the oreperty wag 


ted at te’ chic or “plant moa, ama sa : 





eonswemated at Yaris, Tilinois, and th: «widence le satistaetory 
and unmeontradieted thai at this tims the defeniant maid that he 

would mail plaintiff @ eheek fer S2800 go soon ag ke, defendant, 
would return to Chicas, 

Rotwithstaniine the faet that togtigenay wag “intros 
duced vhich temied to preve that the defendant reoraiedly there- 
after agreed to pay plaintiff the $8660, he, though in court, did 
not contradict this testimony, 

@ ara inclined to acree with the contestion sade for 
plaintiff that when th: sontregi ie read ap & whole it besoaes ape 
paren: thet 14 conmtauing two separate am! distinet envenante which 
are several and not Joint ano whieh cover, and wars intend«d te 
eover, the erveral interests of Soohia Shirley and James «, “Girlay 
in the fars land and the personal property montianed in the con» 
tract, 

1% docs net aprear that the plaintiff had ang interest 
in the esubjeet mattora of the contract othux than the oorgenal 
property referred to, and as the avidenes tenda te ghow that the 
deal would not have been congurruted for the exchange of the farm 
without plaintiff's procise to aell his interest in the yversonal 
property, his interest eappeare $6 be a several one in that prope 
erty, aud ho therefore was eutherized wy ley to se otain bie sult 
amainet the defendant, Plaintiff's cause of action agadast dew 
fendant was several, hence the auit sust be ag, The curgce cited 
on behulf of cleintiff amply sustain hia nesitien an this snestion. 
Hall v. leigh, 8 Cranch, (12 U, 5.) 50; Bumeluth v. BB. 8cgciae 
Sion, 122 4%, ¥, 150; Garthrae v. Brown, 3 ‘cigh, 105; Janes v. 
Bmory, 5 Price, 529; Coleman v, Sherwin, 1 Salk, 137; Van \istyae 
Vv. Von Slyek, 10 Barb, 337. 

in Combe v. Stacie, 60 Til, 101, « sult against one 
of several obligees on = contract, the Supress court said: 
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, "Contracts will be sonstrued to be Joint ox 
several, ao the ease may be, ehers the intent ef the reg 
poctive parties arware on the foee of such oblicetions, and 
that construction will be sdepied which is most consiatent 
with the woris employed to exorese the undertaking of the 
geveral sartios, ” . 

There ig no denial in the reeord of the evidence 
which shows that deferdant reseatedly prosnised to say the amount 
Claimed by clsintiff, $2606, during geome monthe following the 
excaution ef the deals and there ig Peres in the arcunent thadg 
the yarties thetselvwee olaced « seonetruction wren the contract 
ddentionl with that urged here by the plaintiff, 

\ prima facie ease was mide out on the trial by the 
plaintiff¢ and the defendant whelly faiicd to aeet thin eas, 

The trial court «as thorefere justified in lnstructines the Jerr, 
ae it did, to find the issucs for thepiaintif’, and as a sonsce 
quence Ho error was comsitted oy the trial Juice in rofusing ine 
structions tendered by the defendant,  :o.ieh Satholig Duley v. 
S@pemak, 162 Til, 27. 

It ie ureed that the trial court erred in refusing 
te otrike certain deoositions from the files en the allessd sreund 
thet the depositions sould net be taken woon oral ilaterrociterics 
when & dedimus waa issued for the taking thereef, ‘The dedious was 
daoued to “Miss Lucy B, Bishop, Notary Public, as cowiissicnor," 
The dopesitions aypcar te have been taken under avtherity of 
Chapter 61, section 28 ef the Gvidence Act, Upon the taking of 
depositions eich party is sutherized by seeticon °68 to apoear bee 
fore the cowrinsioncr in persen, or by atterney, ont interrogmte 
the witness, [« the inetant came the defendant was resreaected 
befors the sowmsisaicnsr by an attorney. 

In the cage of Sardner ¥. Meeker, WS Tli, 40, it is 
eaid; 
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"shat lo meant by the term *noneresident witaecas,* 
ae found in the second line of section ©8Y « nonererident 
ig one sho deca not reside in or ig net & remident of & pare 
ticular olace, mt say be @& nonereridert of the Usited States, 
or of & state, or of a county, or of any particular place, If 
is contended by siaintiff in «error thst the ters, as used hers. 
refers to onc not residing in the state, Tt say as well soe 
fer to one net residing in the county, anc there is ae «such 
reagon for giving the ri to eral exweination shera the 
witness fSesides in the state us where he resides bevrord, * 





fhe very evider$ meaning of the language used in 
geetion 28, as we read it. ia that desozitions of vonerestidents 
may be taken in any ¢ause ponding in thin «tate upon oral inter= 
rogatories anid that ha cowiiusionsr to be appoli ted to take anueh 
deposition is to be upoointed in the sanc manner as provided in 
gection “6 of the “widence Act. The voint made is that the davosi- 
tions in question should heve been tekax on written interrorctories, 
fhe affidavit for the taking of the devoaitions states that the 
witnesess were oot reaidents of Cook County and that they resided 
more than one hundred miles from Chicagso, It i8 our opleion, 
therefore, that the record shows that the witnesses were none 
residents and that their testimony wae oroperiy taken on oral ine 
terrocatories under section 28 of the Mvidence et, 

tt is alse argued that the verdict wag not returned 
by the jury impancled to try the case, end it ls dnelsted that 
the pagar verdict, which has been epecially certified toe this 
court and ie not included in the 6111 of exceptions, shows that 
the jurore impancied to try the case eere not the suse as those 
who returned tho verdiet, This qucstion was net raised in the 
trial court, nor was the paper verdiet ineluded in the bili of 
exeevtions, “e are therefore without porer te disturb the 
judgment for this reasen, 

In the qase of Fidelity & Gagualty to v. Cehne, 
94 Ili. App, 117, the court said: 
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"¥n order for the p.cer verdict te be Locked at 
by us it should Hove been preserved by bill of exeentions, it 
da herve only in the oomen law part ef the reserd, uule by the 
@Glerk, where it hes mo place,” 


Im Golaustein v, Smith, 868 Til, inc, 568, the Surrone 
court said: 


"Ho objeetion was made to the verdict shen 1% was 
received upon the sround that i¢ was reteurned by eleven only. 
vhen the verdiet was raturned ctuncel sernitted it ta be rae 
ecived without amy qucetion «s te the persons “he returned it, 
Fad there bean any error ic this remecet, if sicht have been 
corrected had objection been aide, Nor wae the question raised 
upon =sétion for & now trial, 

"28 ganrot conmider it «hen vraiwued for the fire 
tise im this court," 


Goléstuin v. 


tt is argued that reversible error wan cocuitted by 


feynolds, 86 Til, App, Bee, 





the trial court in ruling upen the adulesibility of evidence, 6 
intimated anove, if is our opinion that the contract was in sone 
desree embiguous ami much of the evidence introduned on the trial 
was for the vurpoce of explaining the lancuare used in the contract, 
This evidence was not admitted for the pursese of contradicting or. 
varying the teras of the contract; rather, ite purpose was te soke 
Geficite wheat ia indefinite in the contract, [mn any erent. eren 
though 4% was error to sduit certain of thie evidernos, the trrar 
gould bave worked no injury to the defendant if i$ eas he amid that 
ths contract upon its fiee, «hen cerreetly construed, shovs that the 
defendant «as indebted to the olaintiff on @ several procise te 

pay for the personal property owned by the giaintirt, 

In view of what has been said it will neod.be sseessary 
to consider 2 mation mude on behalf of plaintiff te vacate an order 
of this court heretofore entered dexyins @ motion te eatrike tne B11 
ef exeaptiona fron the racerd, 

the judement of the Cireult court is effiraed, 
APUTEITS, 
Mefurely and Matenett, J7,, concur, 
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BH. PRESIDING JUSTICE DEVER 


DELIVERED THE OPINICH CF THE ccuRT. 


Plaintiff obtained a judment against the defendant 
in the Superior court ef Ceck County for the sum of £1,5°°.0f. 
Defendant steks to reverse t:is judgment py appeai te isis esurt. 

fhe declaration fiied im the cmugze charged thet the 
defendant while in poscession ef end sperating a street car in 
47th sireet at or near its intersection with Princeton avenue in 
Chicago, neglicently and carelessly cermitted tue cur t2 move and 
start while plaintiff wes slishtings therefrom. “vidence intreduced 
on behalf ef plaintiff tende ts show that she bearded the car in 
question «ct “entwerth avenmnie and rode therein in a westerly direc» 
tien on 47th atreet to Princeton averme, a distance ef absut four 
blecks, at which place the ear stoapeed fer the purpose of letting 
off end taking on passengers; that while pleintiff wae in the «et 
ef alizhting from the car and before she had time, in the exercise 
of due care, to safely slight therefrom, the car was suddenly moved 
eausing pleintiff te fall therefrom t>* the ground and injuring her. 

The evidence introduced on behalf of defendant tends 
to prove that pleintiff stepped frm the /uhile it wes in motion 
and just before it came to a atop at Princeton svenue-. The plaine 
tiff teetified that the car had eome to 2 full stop; that « Passenger 
was in the act of getting off the platform while she, Sleintiff, was 


atteupting to leave the car; that in se desing she, pleintiff, grasped 
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the upright ber which extended from the middle of the platform of 
the car to the reef, end that ag ehe wes sabeut to pglaee her right 
foot on the ground the car started. 

lt is ursed for defendants that the only negligence 
ehargeé in the declaration if that efter the car had reached 
Princeton «venue and while ii wee si « stendstill end while 
Plaintiff was alighting fra it, it was gtarted, a8 & Fesolt of 
which sleintiff wes injured; that the evidence introduced on the 
trial dees net tand to susinin this allepation, and that, henae, 
the judement ef the trial ceart shepic be reversed. 

%% is tras, BR #Bnerted, that there is some contrae 
diction in the testimony of witnesses «ho testified for elsintiff 
ao to ihe pleee «here the car stopped. Yhese witnesses, however, 
@ees ie agree that the car Had ecme te a full stop before plains 
tart hed attesrted ¢e elight therefrom. fe de mot think it can be 
held en the record before ws thet ewen if it be eonceded that 
pleintiff sttemptecd ts leave the car while it wat in motion she 
would be barred of reenvery frr the reas, 28 ursed, that her 
a@ecleretion is grounded om the negligent moving of a stationery 
Gar while she wes elighting frem itt. Am e@dditiansi sceunt of the 
@eclaration charges that piuintiff vas injered by reason of the 
feglicent everation of the car. it is assumed, however, in the 
brief of counsel for plsintiff that plaintiff's aliesed injuries 
were caused by the megligent starting of the ear after it nad 
come 16 2 full ater, 

fhe evidence digeiosea a Jiredt eontragici.om emong 
the witnesses whe claim te Have seen ihe accident. ‘Yhere is neth< 
ing, however, fenrebnble sheet the lestineny ef the flaintsff- 74+ 
is shows that the ear did atop aponrentiy for the surpoee ef taking 
en end letting off passengers, ead «hile the witnesses G5 net agree 


as to the precise sixce where the emr utopped an@ ae to the exect 
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point at which pleintiff fell fran: the ear or where she wae found 
lying in the street «<fter the wecident, the jury, who head an ope 
portunity te eee end Rear the wlinesges, wee in a cush better 
POsiiian te detervine ivese disvuted aueetinone oF fact than are 
Bee 

&4% the time of the gsecident plaintiff was ace mpanied 
by her husband, who wne cerrying peckeces ané pernitied his wife 
te leave the ear in frent of Fim. Wie testimony is someshat une 
Certain as ts where the Gar sitnsed and as ts just «here plisintiff 
fell from the car. Apparently he rezssined on the rear platiorm ef 
the car after the accident until it bad meved = shert distance, 
when he got off and went back te xhere plaintiff «as lying in the 
street. 

¥re. HacHiilen, a witness 2ho wes etanding on the 
widewalk mear the ecene of the secident, testified that she was 
not atlie to say just where ts front end of the car eae when 
Pleintiff feli; that the car had stoprod at the usual stepping 
pleee at frinceton avenue. 

Plsintiff's case resie upen her theery thai the ear 
had coma to a full stop and was suddenly sterted while she was 
etteapting to alight therefrom. hia theory is aupperted by the 
testimony of plaiatiff and thei of ciher witnesses, and although 
it is contradicted in « eateriai way by evidence offered fer the 
defendant, we cannei held thet the Jury should heave feund that the 
evidence intreduced en the trial failed to suppert the deciarak~ 
tion. “6 de noi think it can be said thet the testimony offered 
by plaintiff and her witnesses iz so highly imprebabie as to ware 
Yeant a reversal of ithe judgment. — . 

The sanducter ot the esr in question testified that 
the plaintiff attenpted to alight free the car while it waa in 


motion, and that ehe gov off bheekwarsge and feli upon her beek. ig 
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the fury beliewed “this teetineny it o*nid nave faund the issues 
fer the defencants. If esa, however, within the gpravinee af the 
jury te dierecsrd this testiceny if fer any reagem based epen the 
evisgenee they believed it unirug, cnd to find in asseriance vith 
the evidence auiwitted om bemaif of the plaintiff, even thoush i+ 
W868 angarent that plaintiff's wlinesvee were net in aeeard usea 
ali the circumatsneers atlignucaimcg the acnident. Delbey ve Haye, 
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HO elaim ia made that the Juedmsent of the trial court 
is excessive or that the osurt erred in the adeission of evidesee . 
er in its instructions i the jury. 


The judgement of the Superior aaurt will be effireed. 





Besurely and Matchett, Jf-, oamouxr. 
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DELIVERED THE OPINICH OF THE COURT. 


This is an appeai by defendant from a judoment in 
faver af the plaintiff for the sum of 2342.9 entered in the 
Bunicipsl court of Chicago. 

In a filed statement of claim it was alleged that 
the defendant, a common cerrier, neclisentiy felled te deliver 
at Detroit, Michigan, sixty-nine szindew frames of the vaiue of 
$342.60 shipped by the plcintiff at Chicage. 

it is adwitted by defendent that the shipment was 
unreagonably deluyed, Gut ii is urged that slaintiff ie net ene 
titled to reecver the damages awarded ~y the trial ecsurt. it 
is argued that defendant is noi liable for the enhunced value of 
the freses, which the evidence shows were constructed fer a 
apecial purpose, ond alse that even though the evidence disciases 
thet the shipment hsd been umreagsnably delayed, this faet did 
not autherize the plaintiff to refuse to secept the shipment shen 
tendered ic him by the defendant. 

The evidence introdused on the trial shees that the 
window frames were manufactured and ahipred to Detroit to be 
placed in « building in the course of congtruction in thai city. 
and that because of delay the consignee named in the bill ef lading 
had cancelled the contract for their purchase. 


It ie eentended thet the defendant earrier bad ne 
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notice or knowledge of the special sharaeter of the shipment, nor 
that it was intended for » special use, ner thai tke contrect tee 
tegen ihe conzicner and the conevignee required a@iivery of the 
shipsent eithin any particulsr time, snd thet having ne auch 
knowledge or notice, it weuld net be Linble for damages of a 
Special nature erising eut ef tke feet that the shipment was ine 
tended for euch particular purpose. Ereduse Heperter So- 7. Adems 
Baprese Co-, i76 Ill. App. 74. 

However, @vidence siown by the record, but set by the 
@bstract of record, diecloses inai the plaintiff relies upon proof 
of the market value of the akipment at Deirecit. He testified that 
the garket valine of the frames at Chieags in Aprii, i917, was 
$376.05, and that they were worth more in the Betroit serket than 
at Chicags. 

As to ti@ Beint mada that the freight charges on the 
shipment should be deducted from the merket value of the goode, 
it may be answered that the p.uintiff testified that the esntract 
price of the goods at Detroit was the sum ef $342.0°, the amount eof 
the judgsent, plas the freight charges to Detreite ‘there ia nething 
in the record tending ta chow what the freight charges actually 
were, and, Kenee, @ven if the evidence agtherized ue te de Bo, we 
would be unable ta deduct the charges from the amount of the judge 
ment. 

it is paid that plaintiff’ refused te aecenpt the frames 
after they were returned te Chicage. The evidence on this point is, 
to sey the least, somewhat doubtful. It appears by cerrespendenee 
beteeen the parties that the plaintiff offered te zecent the frames = 
end allow defendant a credit of 22¢.00 on plaintiff's claim for their 


reasonable market value. Fisintiff alee offered te take baek the 
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fraves if defendant wsald pay the ciaix for daseges end he, siaine 
tiff, «ctiid sell thes and resit the se aint ceeeived therefer ts 
defendant. It sgosars that the parities were unstle Sr uawiliing 
to emse to any apreexent ag to plaintiff's sieim for daseges or 
ae te whet discositien should be mede of the shipment, and the 
defencant aald the frames for the gum ef 515.0°. There is evie 
gence in the recerd to the effect that the plnintiff after the 
shipmwent had been delivered to the defendant infermed ite agent thst 
his, visintiff's, customer would set receive the frames unless they 
were delivered at « certain time. ‘%etwitsstucding this setice the 
fremes were not delivered at the time apecified therein, and it is 
guid for the plaintiff thai in that this evidence shove thai the 
frames were istended for @ epecial werpose, the Judement in sis favor 
should for that reuson be sustained. Hoesever this asy te, it is sur 
opinion, 28 intissted above, that the findinge and judenent of Lhe 
trial court fisd support in the evidence on the thesry that the 
judgment represents the difference between the fair cash value ef 
the frames in Detroit at the time they sheuld heave been delivered to 
Pleintiff'e custeqmer and their value et snd after the time the cone 
Signee refused to accept them. 

fhe judgment of the Municipal court will be sffirmed. 

APPIRERD » 


MeSurely and Natechett, J/., enncure 
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OF Sock COUNTY, 


2227.4. 644 


RAvWOND ©, OTE 
sindetrater, 
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Sh, PRASTOING TYSTICR OVVER 


TELIVERED TH GPINIGE OF THE COUNT, 


Yiuwde &, Skelly filed a bALi in oud ty in the Superior 

court of Cook County soguinet Raymond ?, Olesen, Sdsiniatrator 
of the estate: of Geter ©, Clenen, deceused, in smich she soucht 
to charge the South Side State Bank as trustee, in her faver, 
of s desosit of soncy in the bank in the neac of Deter 0, Gle- 
gen, deconsed, | 

tne charge i> the 6411 in brief is that deceased, 
Peter ©, Olesen, bed during his lifetime sade a cift of tha woncy 
t> sodpleinant, The evidence introduced om the trix: shoewa that 
complainant was a widow; thet decoannd, Peter «, Olesen, becuaae 
& boarder at her reaidence in 1916 and rewoined there until hie 
death in 1919; thet deceaged left him ourvivine two sons, dew 
fendant Ruyuond ©, Clesen and Reginald Clesen, 

ise Vella Cook testified that eha bad visited gouw- 
plainent two or three tines « week during the tims thet decessed 
boaried with econpiainant and thet he gleays gave semplainant his 
pay check to denoait in the bunks thet on one occmmion coapladne 
ant had offered to return the pase book, which «um in the ouce of 
deteassd, to bin and that he head reffuced to secept it; thet ehe 
hed howard him aay that the money belonged toe complainant enc that 


he wlebed her to hove it; that in responses thereto the cosplaine 
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aut had snewered, "Jeli, XY don't want it; I «want yeu to be inde} 
pendent," ond that in reply deseaged had said, "Yell, all rizht, 
if you fest that vay," The testineny af thie vitnuess, a8 thot 
of smother witness csiled for complainant, a Ur, Inwan, ia fer 
from astablishing a trust of the fund in the bank im fever of 
tie dompladnant, Tuman's testimony i¢ to the offset that dee 
cessed would ask compluinant to daposit bis wares in the bank and 
that so far aa he, the witness, knew deceused hed siven his my 
checks to her, ‘This witness testified also that on auch oeene 
eions deceused would oek complainant how the account wos getting 
along. 

It is conceded that the seesunt da the bank sag 
kept in the noms: of deceased, Wie son, Raymond ©, Olesen, teo< 
tified +hut after deceased's desth he agked complainant about the 
bank book and that she ssid whe knew nothing about it; that che 
knew there was 2 bank secount ond thet “he always earrisd the 
book with hin,* 

The defendant bunk filed « erag%bill in the netare 
of » bill of interplesder ond « decree was «niered in the cause 
in favor of defendents, The eourt omlered « diasiseani of the 
whi of comp aint and if found that et the tims of hie death 
Peter W.Slegen had on deposit with Sowth Side State Bunk the sum 
of #800, and it ordered the bunk te pay this awa with interest 
thereon te Raymond ©, Olesen, admintietrater, Ceuvlainant brine 
the enge here by sppeal, 

Por the complainant it is insisted thot © savings 
bank deposit my be made aubfeet to « valid lien by the acre 
delivery of 2 pass book and thet « court of equity will enforce 
a truet so created where the evidesce shows such sae the intention 


of a dorner, 
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Asmusting for the purcese of the present came that the 
equitable rules relied uson by complainant are ecerrectly stated, 
it ia our opinion that 14 connet be held that the trial court 
erred in comeluding thet the 2oapleinant had felled te ceteatlish 
& trugt in ker favor, ae charged in the L111 of complaint, 

The undiscuted evidence in that the meney in cue 
tion was earned by and wes the prepoerty of deceased, cuter ¥, 
Slegen, and thet it was desosited in the & nk in Bis see, 

There is some evidenee of an admission on the part of the code 
plaimint that the deceased alwayy Kept the bunk vowk in his 
pousession, The evidence tends to reve, aot only toot the 
money “68 earned by the deceased and dgvesited in his nese, rt 
that he kept control of it,as also the bank took, during hie Lite 
time, I¢4 is true, se urged, that on? witmesa test fied to certain 
etatescnts made by deceaaed in the witnesst oreaance «hich tented 
to show that he intermted to cive thia money te the coupleinant, 
put the testimony of this witnesa quite as slearly establishes 
the fact that the complainant in respence te a sumecation of 
deceased thot he desired coapicinent te have the woney, eald, 
“Yell, Y don't want it, I want vou te be independent,” and that 
deceased hed revlied, "Yell, all right, 4f you feat thet vey," 
The testinuony of thie witness, Vella Cook, was much vweskened by 
Grosu-gxaninetion, She was unable to atata whether deceused was 
eaployed during the day or the night. She steted that she thoucht 
he hed « night job in 1919, welthough decessed died In Geteaser, 
2916, She stoted that the firet convergation she had hoard be 
tween complainant end deceased cecurred in Favruany or Verch, 
1917, and thet on thie oceagion decessed expresnad surprise 

when told that couplainant bad desoeited his waces in the bank 

in his name, Avr exmination of the bank book, however, dise 


closes that the firat desesit was made in Oetobor, 1916; thet 


wry nk oor Avad est seek e aysuta boesoosd ar dente “ses i 
ss sy, CURA Ma 
ast sssel9 vdna gon awerze, ae whaed ooombive sil 


aad ae ensues "anette oats ak ‘hesaooeb 


des A 


we eS co bts 


cpp 





yt 


two withdrawals were aubsequently made, ome of 311),00 and ane 
of $29.06, and following these « deresit of 423,00 was made on 
Februexsy 10, 1917, jn the cksente of avidence it ig a fudy 
prasuwaption that these sithdrawale ware wade be the deqeussd, 
ag on the record before us he was the only poreen whe had the 
right to withdraw mones from the seeoant. 

the witness, Inean, vho testified for eoapleainant 
ateated that deceased “simply produced his pay cheek ani ceked 
her to deposit this cheek sam asked her how the account vag 
getiing eleng, that is all;* am! thet econplainent anesered him 
by suying, “Setting slong very well, thet le «li,* 


in the ease of Miliard vy, Hillerd, 221 Till, 34, 





the Supreme court said; 

“& Verbal gift witheut « delivery transfere ne 
title, end unless the donor divesta himself of 211 deninion 
over the subgeetematter of the sift the title will set pase, 
tf he reteins ths custody and scentrol ever 1¢ the sift will 
not be GGupleted, The omly witness whe testified to what vas 
Glaimed ag an aetusl sift sas Jane FE, “illard om her testie 
mony Gid net prove a valid gift, cines 14 showed thet ahe did 
not obtain exclusive control over tho subjeectematter af the 
Alleged gift anc that there <as oo delivery os the lew re» 
quires,” &6 Gye, 1505, 

It is our opinion that the evidence fails te eateablish 
a gift inter vives of the bank deposit, or that & trust was 
thereby established of the fund in fevor of the soslainant, 
So far az the evideanse shoes the money deposited wag 4% ull 
times unmier the control ant deminion ef the deseased ani the 
bank waa ot no time prior te his death informed of the alleced 
trust da faver of the compisinent, The eviderce intredused in 
tupport of the 6111 of complaint dees not xcasure up te the ree 
quirenents of the law that a truet soucht te ke lavesed uson «& 
bank depooit, «# in the present case, must be eatabliched by 


cleer, unequivocal and certain evidence, 
The deeree of the Superior court is affirugd, 


APYIRGED, | 
MeSurely and Matehett, J7,, csoneur, 
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92 =- 25863 
Appellee, - 
q ) PPZAL FROE COUNTY COURT OF 
vs, + ) 
4 ) COOK COUNTY. 


ANTON J, CERMAK, 


appellant, ’ roe 5 
‘A 9221.A. 9% 4 


“MR, JUSTICE McSURELY DELIVGRED TEE OPINION OF THE COURT, 


This is an undefended appeal from a judgment on a 
verdict for $460 in an action of trespass, The facts as stated 
by appellant are that on iugust 20, 1917, the North imerican 
Brewing Company recovered a judgment against Meyer Shure. the 
present plaintiff, for $487.75; execution was issued thereon and 
given to Anton J, Cermak, bailiff of the Municipal court, who 
by his deputy levied om some saloon fixtures in Shure's previous 
place of business, These fixtures were mortgaged to the Brewing 
Company, and on September 20th were sold for $14.25. October 4th 
the bailiff levied on the saloon business of Shure and pleced a 
custodian in charge, Subsecuently Shure and his lawyers sought 
to have the Brewing Company release its levy on the ground that 
the property levied upon belonged to Shure's brother, Louis 
Shure. The Brewing Company refused, October llth “Meyer Shure 
filed a schedvle,claiming that as @ married man he was entitled 
to certain exemptions, including liquors, miscellaneous articies, 
and an automobile. Thereupon schedule appraisers were appotaited 
and the various articles scheduled, except the automobile, were 
appraised at #942, The automobile was retained by Shure and the 
other articles were sold for $300 and the money turned over to 
the Brewing Company on account of its judgment. 

The statute requires that after property claimed to 


be exempt has been appraised the debtor shall select from such 
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schedule the articles he desires to retain, Illinois Statute, 
(Hurd, chapter 52, sec. 14,) ‘The record shows that Shure made 
no such selection, Under such circumstances it was the duty of 
the bailiff to proceed with the sale, Finlen v, Howard, 126 
T21., 259. 

If the retaining by the judenent debtor of the aue 
tomobile be considered the selection, then the bailiff was in 
the proper exercise of his duty in selling the balance of the 
property to satisfy the execution, Failure to do this would 
render him liable to the plaintiff in the execution for any 
loss thereby sustained, Mills v. Larrance, 217 Ill. 446. 

Another reason why the judgement cannot stand is 
that it is against Anton J. Cermak individually, while the 
record shows that he was acting through his deputy in his 
official capacity as bailiff of the Municipal court, 

For the reasons above civen the judgment is re- 
versed, and as there can be no proper judgment against defend. 
ant individually, judgment of nil capiat wil! be entered in 
this court, 

REVERSED AND JUDGMENT OF NIL CAPIAT, 


Dever, P. J., and Matchett, J., concur, 
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an, JUSTICH Me SURLY GELIVSHED THe OPIAIGH OF SRE COUrtT. 


Sefemiant, Thoase §, Burten, sacks By this sppesi the 
reversal of « judcsent of *745,.0% entered azsainst hie uscen the 
Werdiet of the jury. 

The atatract nd brief of defendact do net cive the 
titie ef the ease properly as required by section ©9 of the Price 
tice act, and the writer of the briscf has. in its preparstieon, ic- 
nored the rules of thie court, Alas the abstract fails to give. 
in the proper place, the juiement of the trial court. The obe 
gervance of what is required in these particulars seonid greatly 
aSacist the reviering court. 

“@ the eape smst be renanted on account of errors 
apen the trial, we shail oniy briefly stete the faets, Defwicant. 
Burton, was married to the duushter of slsintiff, she tefore her 
marriace had taker out « life insurance selicy for £1,000 fer the 
benefit of her father, the slsintiff, although plaintiff aspurently 
aid not know that he was the beneficiary. The testieony tenis te 
show that aceon -fter her marriage “fro. Burton desired te chance the 
beneficiary. saking the colisy psyatle te her huwband in the syort 
of her death, ond siened one of the forma af the insurance comsany 
to effect this chance. ‘Themas Burton had pesevesion of the soliey 
apd of the paser oursortins to chance the bencficiary. Some tecive 
er fifteen sonths aftervaris ‘irs. Surtees diced, ami subsequently 
Thonues Burton, upon apslying at the office of the Ineurance eonpany 
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fer the mount of the policy, was informed that the change ef 
beneficiary senld net hueome effcotive without th: cansent af the 
futher, end it eas suggested thal ths chees fer the vagunt of 

the policy woul¢ be mide ovt in the muse of the futher, whe eonld 
inderge it to the defendant. @h: erliience temis t¢ show that both 
plaintiff ami defendant met for the porceea of huving this done, 
ama defendant retained an smcunt equivalent to th: expenses incurred 
during the last iliness of “re, Burtom and the funeral exnenses, 
amd gave pisintiff a eheek for the balance, agcuntine to E480, 
which defendaest eclains was 4 complscte settionsnt ef the antim 
motter, @feniant sleo says that a6 desami or recucet eas ver 
made by piaintiff fer any further sua for nearly three years 
thereafter, sltheush they were frecucntiy tegether <nd thoir ree 
lations were entirely friendly, Ficintiff says that Durten ree 
tained a nertion of the sreececds of the molicy contrasy to the 
wiahee of plaintiff and against hie protest, and tat he repeatediy 
and constantly thereafter desasded that Burton osy him the entire 
amount. 

There is 4 shary confides in the testinemy ef the 

reepeetive wituseres and the reenlt suet be: deteruined largely 
by their eredibility. tuler eueh ciremustances it was vory ine 
portant thet the Jury se secursicliy instructed and in snch 4a way 
ag not to sisicad, 

vefendant properly eocelsins of ac instruction given 

at the inetanes of slaintiff ae follees: 

“Tne court inetructe the jury that under the fsets and 
iseues in ¢his case the defendant «dcite that he reesived a cheek 
in the sam of 2978.55. puyable to the order af the plaintiff’, and 
that owt of the oreeecds of anid ches’ he retained the sun of 
*$2B.93. «9 a defense to this eult, .t is elsimed by defendant 
that he retained said awe by virtue of on agrecaent and. under= 
standing between him, the defendant, and the plaintiff, teat he 
@ight 4¢ a0. «nd before this defense ean ereveil, defendant - 
muet establish it by & srepomderance of greater weight eof the 


evidence, and,wmlkess the jury find that the «videnee in support 
of said agreesent presenderates in fiver of the defencent, th: 
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dary vill find the issues for the slaintiff,« 


‘his imetruction is epen to the eriticies: that i¢ 






miestates the defence in that defendant asserts it was the intone 
tion of “rs, Barten that Ke shenid reeeive the Poll ammint ef the 
poliey in the event of her desth ond had taken whet they thought to 
be the moeeeears steps te this end: that plaintiff? did net claim 
any part ef the vroeaste and in isdersing the cheek as merely 
giving effeet te his daughter's «iehes, anf that thse axcunt paid 

by defeniant to the plaintiff’ eas & eratuity. ‘#fendant «as sn- 
$itied te erecent this view to the jury, Sut this is nesstived 

by the etatement in the instruction that the defendant reteainea 
part of the soncy by virtue of an agreeaent with plaintiff. The 
inetrustion is also objeetionmtile in direeting & vardiet fer gisiae 
tiff unless defariant «gtablishes his defence by the sreater woicht 
of the evidence, This is contrary te ihe rule; sltheuch it sox be 
incumbent under certain cirewtstasces ‘or a defendant te asks oroot 
ef certain sctters of dsfense, fie trrden is alesre upon/piaintit’ 
4a prove his claim ty the sraster eeickht ef the evidence, The 
inetruction is also subject to the eriticiom that it mikes the 
defendant's leek af proof supply the erevenderance of evidence 
whieh the law requires of the plaintiff. Hewmore v. Jilsy, 49 Ti. 
App. 615, ‘@ wes ssid in Merritt +r. Segey, 215 Tli, 599, eriticis~ 
ing 4 similer imetruction, “lfeen the ehole cass, th: burden of 
proof was ween the plaintiff te ches such a state of facte ag 

would autherise him te reeover,* 

The seeond instruction given ot the request of siaine 
tiff is aise objeetionsble in that it teld the jury that if elaine 
tiff delivered the cheek to defendant fer the purcese of hoving 44 
gu@hed, <te,, it was not slliesed in the declaration nor gupceried 
by any evidence that slaintiff delivered the cheek te defendant 
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for this purpese, The ¢hargs was that defendant wronefally rebeined 
posexgsion ef the ghack amd iniuced the plaintiff to inderae the 
geaue, Fwedieated unen this errensous Geauaptiaon, the jury wore 
pereaptorily inetructed to find the inwuca far oleintirf, This 

WAS Mevurslblie arror, 

The Fifth inetruction civen at the request of plaine 
tiff is «ise objeetionzile in that it telle the jury that the cheek 
wes the vroperty of plaintiff, «whieh wes a diamated fuet, Tt alse 
in effect telia the jury that the mere retontion of vaxt of the 
funi revregsented wy the cheek amounts to om unreagonsele and 
vexetions deley, Thies ignores the claim of defendant that the 
eheek and its pregeeds rightfully belong to hia and mare delay is 
mot neeessarily unreasonable ond vesaticue, The debtor must heve 
thrown obitaclesa in the may of sollagtion, or by soae wesing Induced 

the erediters to prelong the time of grececding against him loner 
. than he would otherwise heave done, Gount: of Franklin v. Leyoan 
gt al., 145 Tli,, 159, 
#@ #00 no anfficient reagon for refusing the luetruce 
tion requested by defendant, whdeh in the old stock instruction 
that the olaintiff is required by law to establiah hie ease by o 


preponderance of the evidence, Such an inetruction hag heen ape 


proved tinea without nuaber and ite refucal wag erronceua, 





regard to enother policy referred to as the “Neby Polley,” Pimiatia¢ 
saya that this sattor was firet touched upon by defendant's counsel 
and that pleintlif merely followed it wo on reeroae-exaninetion, 
This testieony wae Gletirly irrelevant whichever elide first broucht 
it out, 

The cuestion to the wituems ‘illy Neasiek, daughter of 
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plaiatiff. «ith referesce te ner presence in th: sourt rew: on 
the ocengsion of previous triaie of this ase Sag proever &e shoee 
ing ~- if it wae the feet - thet ehe bed not testified tefore, 
Gojection te this ouesties was erroneously sustained, 

ge find ne autherity fer the cinin of the ¢efandant 
that interest cannet be .lloved for unrssaonsble and wexations 
Gelay urlese this ie allercd in the deslearation, 

This ease hus been tried three tines, “nm the first 
trial the Jury sere unasles t6 apres woon a nee She sesond 
trisi resuited in a verdict tor the deferdant, snich vase set aside 
vy the trisl court, In the third trial the verdict wae favorable 
te the plaintiff’, This shes: the closeness ef the exse upon the 
facts and euphasises the neceesity of a trial free fros errer, 

| %or the resgeone abeve injicated the jJudemest is ree 


werged ant the cause is romanded, 
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Dever, @. d., and tatehett, J.. concur. _ 
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FREMERICK H, OIYER, 
i, \Upellee, 
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MR, SUSPICN MeSURELY ORLIVERED THE GPINIGN OF THE COUNT. 


AMP Ue ARTI Y % 
GEORGE LANTERS, 3 


This is an appeal from & judgment for plaintiff in 
% foreible detainay suit tried by the court, 

the oase turns upen whether or not slaintiff, Frederick 
H, Meyer, ecoule give an effective notice to defendant of the terdie 
nation of a sonth te month tenancy, This depends uven the facts, 
which are that in May, 1914, “ilhelmina Guenther, owner of the 
prenises in question, leased thes te defendant for & term anding 
April $0, 1919. “hen this term was ended the parties by » writ- 
ten momorandua dated Yay 1, 191°, made an asreanent granting to 
defendant the right to continue in the orerises “as a tenant fron 
month to month at a rental of $156 2 menth." Jefendant continued 
to secuny under this agreeneant, July 10th following, Richard Th, 
Wernecke was apoointed conservator of the estate of “ilhelmina 
Guenther, who had bean adjudvced an ineonpetent perton, July 17th 
Vernceke ag conservator made @ lease cf the peesises te pludntiff, 
Frederick H, Meyer, for a tern of yours beginning \agust 1, 1919, 
and ending April 36, 1936, Wernecke, eho collected the rents, tes- 
tified that ofter the lease to “Meyer was made he teld the defendant 
that Meyer had rented the place, and was requssted by defendant te 
ask Meyer hov soon he wanted possession of the presises, ond .fter 
talking with plaintiff, Yerneake told defendant that he could resa in 
for a few months longer and that clsintiff would give him a thirty 
day notice when he wished to terminate the month to sonth tenaney, 
Werneceke further testified that he told defendant he was now renting 
fvom Ur, Weyer, and defendant thereafter paid 8150 4 month, whieh 
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“ernecke turned over to olaintiff’, Setoter 1, 1919, there was 
eerved wpon defendant a notice requesting poasession «of the 
presiaes on Noverber 30, which notices was signed by “Tred H, 
Neyer, Tandiord, * 

The porition of defendant ia that under section 6 
of the Landlord and Tenant statute, chaster 80, the only persen 
who aay terminete a tenancy by the month by civing thirty days 
notice in writing is the Landlord, #whe im this aess was Wilhbele 
mins Guenther and rot pisintiff, Msyer, Counsel for olaintiff 
dees not meet this claim by citing cases euysortins the rule that 
the lessee ordinurily is the prover rarty to bring an action in 
foreitle detainer where posvession of the prenises is wrousfully 
withheld, Defendant says, very properly, that he sas in nessess- 
ion by virtue of his Isage by the month, whieh suet be terninated 
in the manner preseribed by the statute before he can bi suid 
to wrongfully withhold cossessisn, 

S@ are Of the opinion that defendant is net in @ 
position to queation the right of slaintiff, 4eyer, to tersinote 
the tenancy by the month by giving the thirty dey notice, for the 
reason the evidence shows that defendant attorned to olaintiff ag 
his landlord, It is true that defendant testified contradioting 
the witness, ‘ernecke, with reference to anything having been 
said as to plaintiff's conneption »it) the presises, and denied 
that he ever had any knowledce of the lease to Jeyer, This was 
a guestion of fact whish the trial court, who heard and saw the 
witnesses, resclved favorably to plaintiff, and we see no suffie 
cient reagon to disagres, Upon proof of the facet that defendant 
attorned to pisintiff as hie landlord, it follows undar well 
established rules that defendant cannat question his right te 


terminate the «onth to month tensaney, and that the notice te 
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thie end mist be held to have been effective, 

The tenoamey having been termincted, the continued 
poseecasion by defendant was wrongful, and there is no controversy 
as to the prososition that plaintiff eould thereafter rightfully 
maintain his aetion im forcible detainer, 

Yoon the reeord the gudement is right and is af. 


firned, 


Dever, ©, g., and “atehstt, J., soneur, 
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JAMS $, DEMING, Administratal 
of the Estate of ADELINE PURP 
THURSTON, Deceased, g 
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APPEAL FROM CIRCUIT COURT 
OF COOK COUNTY, 


CIry RAILWAY  OGMPANY., CA i MRT 2 7 rR f 
SOUTH CHICAGO RAILUAY CQFrr Ps 2 2 ib JA 6 4. 5 
and THE Coeratins. STRERY 
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“R, JUSTICH McSURELY DELIVERED THE OPINION OF THE CCuRT, 


On the efternoon of July 8, 1917, Adeline Purdy 
Thurston, an elderly person, was riding in the rear scat of an 
automobile driven by her son, Dr, Predus A, Thurston, zoing 
north on Bishop street in Chicago, As it was crossing the 
street car tracks on Sixty-third street it was struck by an 
eastbound streetcar of defendants and ‘irs, Thurston received 
injuries which it is alleged eaused her death, Suit was broucht 
by the administrator of her estate and upon trial a judgment for 
$2400 was had, from whieh defendants have appealed, 

The declaration alleged that the intestate, while 
riding, was in the exercise of ordinary care for her own safety, 
and that defendants negligently drove, managed and operated the 
street car and at an excessive rate of speed and without warn- 
ing ran violently azainst the automobile, causing the injuries, 

Pefendants argue at great length that the verdict 
is against the manifest weight of the evidence, The accident 
happened in the afternoon of = clear day. Dr. Thurston, who was 
driving the automobile, was an experienced driver, The automo- 
bile was a seven passenger touring car, and upon this occasion 


the top was up but the side curtains were not on, Allowing for 
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all discrepancies in the various stories of the witnesses and the 
contradictions between them, the jury properly could believe that 
the automobile was going north at about fifteen miles an hour; that 
as it came near Gixty-third street Dr. Thurston saw a streetcar 
headed east approaching the west side of the intersection of 
Bishoo street; that he slowed his automobile, intending to stop, 
and at the same time noticed that the street car had slowed up 

as if to stop; that this was apparently an indication for him to 
proceed seross the tracks, but just as he was near the eastbound 
track the streetcar suddenly started up, increasing its speed, and 
struck the rear wheel of the automobile, swinging it around so that 
when the vehicles stopped the automobile was lying alongside of the 
north side of the street car, There was also evidence tending to 
show that the bell on the street car was not rung, which was 
another cireumstanece leading the driver of the automobile to be- 
lieve that the motorman of the street car intended te give the 
automobile the right-of-way across Sixty-third street, Based upon 
these cireumstances, we see no sufficient reason to disagree with 
the conclusion of the jury that the accident was caused through 
the negligent operation of the street car ag charged in the dec~ 
laration., 

Before there can be 2 recovery it must be alleged and 
proven that plaintiff's intestate was at the time in the exercise 
of ordinary care for her own safety. Hooper v. Adams Express Co., 
289 Tl1l, 169. She was seated in the rear seat on the lefthand 
side. Although she was cighty-seven years old, her eyesight, 
hearing, mental faculties and health were good, There is no 
evidence that she warned her son, for he saw the aporoaching 
streetcar and was apparently using his best judsment as to how 
he should direct the movements of his automobile, It is difficult 


to gay just what the intestate should have done in the exercise 
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of ordinary care for her own safety different from what she did 
do, It can hardly be claimed that she, an aged woman and a guest, 
should have interfered with her son, a man forty-seven veers of 
age and an experienced driver, Her conduct as constituting con- 
tributory nesligenee was properly submitted to the jury and the 
conclusion that she was in the exercise of ordinary care is fully 
Justified, 

Should the court have sustained the motion of defend- 
ants for a directed favorable verdict on the ground that recovery 
is barred by the contributory negligence of the driver of the auto-# 
mobile, Dr. Fredus Thurston, a son of the intestate and one of the 
beneficiaries in this action? while it is doubtful whether a 
jury would have found upon the record that the driver of the au- 
tomobile was guilty of contributory negligence, yet they were in- 
structec thet even if they found that he was, this would net re- 
lieve defendants from liability. befendants' motion was based 
upon the holdings in Chicago City Ry. Co. v, Wileox, 138 Tll, 370; 
City of Pekin v. MeMahon, 154 Tll. 141; C. & A, BR. R, Co. v. Logue, 
158 Till, 621; Ohnesorge v. Chicago City Ry. Co., 289 Tll, 424, 
These were cases where an infant was killed and the decisive face 
tor seems to have been that the child was in the custody or con- 
trol of the parent, whoee negligent conduct contributed to the 
aceident. “Ye find no decision in this or in any other state ape 
plying this rule to the case of an injured adult with good sight, 
hearing and mentel faculties, Reading the opinion in the Chnesogge 
case leads us to believe that the exception in the case of an in- 
fant was followed under the rule of stare decisis, The court 
seemingly recognizes the force of the contention that there should 
be no exception to the rule of liability under the atatute of 
1853, (chap. 70) even in the case of the death of an infant, by 


saying; 
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“If this question were an open one in this court 
appellants! argument would be entitled to serious considera- 
tion, but this court has ever regarded the rule of stare 
decisis, and under that rule we are revuired to adhere to 
cur previous decisions," 

No sufficient reason appears for avoiding lia~ 
bility imposed by the statute where an adult is killed, <A dis- 
tinetion between the case of an infant and an adult may be that 
an infant in control of the parent is incapable of neglicent 
conduct, while the adult may be barred from recovery by his own 
negligence and not by the negligence of a third party. 

The jury could properly find that the intestate's 
death was caused by the accident, ‘hile she was very old, she 
was apperently in good health just before the accident, The 
streetcar weighed about twenty-three tons and struck the auto- 
mobile just opposite the place where she was sittings, foreing 
her against the side of the automobile, A hole was wade in her 


face about two inches deep, passing through the mallar bone 


a 


inte her cheek; she also suffered a fracture of the pelvie 
bone, After the accident she was removed in an ambulance to a 
hospital, where she subsequently became unconscious and died 
that evening. She was apparently in pain up to the time of un- 
consciousness, This was sufficient to justify the conclusion 
that the accident was the proximate cause of her death, 

Complaint is made of some of the rulings of the 
trial court upon questions and testimony, but we find no error 
of vital importance, if any, in this regard, 

In view of what we have said above, it was not 
error to refuse to instruct the jury that contributory negli- 


gence of intestate's son in driving the car would ber 4 recovery, 


and plaintiff's siven instruction upon this point was proper, 
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We see no sufficient resson to disarzree with the 
verdict, and as no reversible errors occurred upon the trial 


the judgment is affirmed. 
AFPFIRVED. 


Dever, FP. J., and Matchett, J., concur, 
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AR, JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


Defendant by this appeal seeks tne reversal of a 
judgment against him for $356.89, entered woon the verdict of 
a jury. 

Plaintiff, who lives in Billings, “lontana, boughs 
some merchandise in Chicago from defendant and paid for the 
same, These articles, wearing apparel, were packed in boxes 
by the defendant in Chicago and delivered to a carrier, ghen 
the boxes arrived in Billings they were opened by plaintiff, 
who says a nuuber of articles were missing, the shortage ag- 
eregating in value 4356.48, which he claims in this suit. 

Plaintiff has moved for a dismissal of the sppeal 
on the ground that no assigmaents of error are .ttached to the 
record, This is a mistake, as assigments of error were properly 
attached to the record filed in this court March 3, 1920, It 
was not necessary to again attach them to the complete record 
filed subsequently by permission of the court. 

Objection is made by defendant to the admission of 
certain depositions on the ground that two of plaintiff's ex- 
hibits referred to in the deposition were not attached thereto, 
The exhibits themselves are not of vital importance, as they were 
confirmatory of what was not disputed, Defendant should have 
raised this point prior to the trial cither by motion to return 
the cowmission for correction, or to suppress the depositions. 


18 Corpus Juris, page 698, The statute with reference to deposi-~ 
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tions, chapter 51, section 36 (Hurd), does not specifically re- 
quire that exhibits be attached to the deposition, but that 
they “shall be inclosed, sealed up, snd directed to the clerk 
of the court,” This is what was done in this case after they 
had been properly identified by the commissioner, 

pefendant claims that the purchase was madé in a 
job lot and that all that was purchesed was packed in boxes and 
given to an express company to deliver to the railroad, and 
that they were delivered to the railroad in the same condition 


ag when packed in defendant's store, Plaintiff testified how- 


Er 


ever that they were purchased as different articles at a speci-~ 
fied price, and that he paid for them on this basis, There was 
also evidence tendins to show that when the boxes reached the 
purchaser there were no indications of any tampering or that 
they had been opened, and that the boxes were packed to full 
capacity so that they could not, at any time, have contained ths 
articles said to be missing, Yhe evidence in support of the 
respective theories was properly submitted to the jury, and we 
cannot say that the jury should not preperly have concluded that 
the shortage arose because the articles were not pucked in boxes 
by defendant and forwarded as per agreement, 

Upon the disputed question of fact the conclusion 
of the jury will prevail,and as there were no reversible errors 


upon the trial, the judgment is affirmed, 
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Dever, ©. J., and Matchett, J., concur, 
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Piaietif? ehile « pissenger in « atrest oar use ine 
dared in a sGllision between it ané¢ «4 freight car. He troucht 
suit for cocpensatieon and unen trial Ned s verdict ani Judeacnt 
for $4,275. He appeals te thie sourt, askine for - reversal, 
claising that ths sagunt is imsdequate, that the verdict « 
produced iy the injection into the trial of a5 ismaterial ise 
Sue, errors of the court in rulincs on evidence ami ths civing 
of sn erronsous instruction, Liability of defendants ia net 
arcued, 

Plaintiff recsived His injuries Sephesber 14, 1918. 
ami on the game day was taken to £he nearby Pulisan Hespital, 
ehieh wan algo net far from plaintiffts home, ft wen feund 
that the humerun ef the icf axe arf the ricsht tibia and fipuls. 
were broken; there wore aise laecr:tiens i= the perinew: ond in 
one hand. after tee eecke of acparentis proper tecateest and 
favorable prezress ®f the case, at the .netance of sone neoigh- 
bors and a “sr, Breaketone, whom gisintiff had thes never seen, 


amd witheut the knowledge of the attendins surccon ef the Suli<- 


‘™an Hospital, plaintiff was resoved in an ocbwlanee t6 the Burne — 
side Heap ital abeut tyenty blocks away, To<« sen who resoved 
oe ° oi 7 
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plaintiff eere set phynicians ani the 





any exanicution or divestion Gr assrevai of any doctor whee Bad 

eeenine?d <laintiff, The met whieh bad been on Blaintir¢ts 

lege wag not on shen ke was recoved, althoush slaistiff testified 
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pests Pan tees eed fiw ff F eA aie 
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atili. Gr, Breakctone attended wom vlaintiff «hile a% the Born 
#iée Woepitel. 4fter plaistiff hed Seen there four Sars he wag 
renovred sess fifteen miles away t@ » BOscital in whieh Or, Ereuke 
etens was 2 sioekhoider, Fhere was evicenee termiins te she that 
there cag 56 cast on the broken ars and leg at «ifher tise: ef 
hia reneval. 
Defendants souckt te sho; that plaintiff was negiie 
gent <ith reference to his injurice in asking these revevais 
amé changes of hespitals and pirysicians which ageravated his cone 
ditios, hemes defestaunts were: rolicved frou liahility for any 
Gaaazes causcd thereby. 
She eetablished rule in such @ges as atuted in Pulle 
man Palace Car Ce. ¥. Slug, 109 Tii, oO, ias 
“that pladntiff’ can not hold def gegen ee for , 
any injury eaused, even in sart, by the fault of pisintif? 
rm failing te use ordinary care Plog ord inary fadement, or for 
any injury set resulting from the faalt af defendant, sat 
gaused by sone new intervening esuse act incident to the ine 
dog | eaused by defendantts wronz;* that slnintiff «as “boun? 


by law to use ordizary care te render the injury no sreeter 
than necesearr;* 





that it was the duty of tho porsen fajured to wee ordisary pru- 
@ence in the ecleetion of surgcons und worse asi to selest such 
S@ were of ordinary skill ami care in their oroefeasion, and hevisg 


deme ao the defendant would be reamorsisie fox even these das 





which mickt reault fren the unekilful treateest oe such doctors, 


Gbicase City Ry. So. v. Saxby, 815 Til, oa; Horsey v. St. L. 3 
Nertheastern Ay, €o., 165 Til. Apo. #47. If neglicent conduct 
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of & pleintiff vith respeet to his injury accravates it, he eon 
mot recover dameces fer the ageravated condition, Ell iett on 
Railvoadea, nd ed., Fol, 4, 1664; Sibnzeli vy. City sf Grand 
Rapids, 129 Mieh, 659; Broen vr. Britees, TC Texas, 661; Siiender 
¥. &. F. 2, & *. BB. S5.. 37 Toes, 264; Foxag & ©. By. ¥. 
shite, 101 fed, 925. If a patient agoravates bis injuries by 
his siseonduct he cannes recover essuing damacom. Oehadd$ et 42 
¥. Niteheii, 84 T21, 195; Jones rv. 


Ie View of the abere swie it eas srogoor te sresent 


Indian, 376. 





te the jury the conduct of nlscintiff =ith refereace to ~orine te 
ether hosasiteia and changing to « stracce physician «s eonusti« 
Suting newlisence which azcravated Hin injuries, He geoint ia 
made in siaintiff'e first erie? tiat the jury eas «of justified 
fren the evidence in believin:s thet thin comluet affected his 
uafevorably. 

eRile the ehjeastive caenduct ef siaishifrr 
erence to his injuries soy sroperiy be considered, neither bia 
selection ef « shysician resuted te he of erdinery professional 
gkill, ner suah physician's treatcent. is s.terial ap lessening 
tee damages, If is said iksat defendant's counsel usen the trial 
iaproperly injected the competeney of “r, Sroaketone and his 
treateent as lesues te be decided by the jury. “2 «an erly 
@etersino thie by sonsideration ef monerete ralinge of tre 
trial court usen cenerete matters presented at the trisi, Ye 
sannet review that impalpable thing called “atuesghere* ef 2 
trial, 

T¢ 38 gaia that the eourt ieproveriy parsitted de~- 
fendant's attorney to sureue « line ef qucetiane in sresse 
‘examination oF it, Svindeil, the first attesdins shysician, 
which was not ordéper uron eross<cxauination, ‘Toehmicaily the 
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ebjeetion en thie sround sicht have beas sustained, bat the ovri- 
a 
denee adduced from thie «<itmess could readily have been orceacnted 


at another tise froa the sams witness. 41 mere irrecularity ee 
to order of presenting evidente will net ordim.rily be a euffieg- 
sient reason for reversal, Filis v. Seeesli, 190 U, 8. G2; 
Salifernia fruit &. Acetn v. Lilly, 184 Ped. S70; Zesifs.l v. 
Bait et si., 165 Indiana, 355, 





& @recseaxmsination of Dr, Sreakstone touching 
mis failure to proeere a city azbulasse for tha reserval fn ae 
tient ig set ef such icsertanes, Piaintiffy could aaxt heve tees 
prejudiced by emy answer the wituess <isht sake as to this. 

ferhaps @ mere gubsctantial point is sade with ref= 
eromnee to the wulings ef the court im sustainine an objection toe 
& Hypetheticsi qucstion put to ths evsert witness, DOr. Frohn, 


Pleintiffts ecunset ig right in saying that the reasons civen 


by the tris: ewart for sueteaininme the ebjeetion were insaff 
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sient. However, a sufficient reason $6 guetisin the ruline ef 
the court ie found in the forc of the interro atery .t the con< 


@iusion of the hypothetie=1 questisnu. seneiy: “Gan you see, 

dester, any conneetioa between the injery aaeased in the hyoo~ 
thetioal questi 08 BM Bw and the sluecish norves, that ie. the 
slugsieh resoonse and Lack of reasonse of certsin nerves below 
the waiestline?* ‘This fera fella Sireetly weithin the dissap- 

proval etated in Eiebrouch Fe 
imvading the srevince of the fury an? calling for an oyisies om 
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tion member 10, [t is tee fone to qiete im Pull; ite substanes 
wap that the fury should cenfine thessclwes in searding ecompen- 
gation te those imjuries which regn ited free the aseidest, Tt 
is a @errect -tatesent ef the Iuw, Thsi the jury say Rove cone 
aidereéd the conduet of pisintifY above deserised was not a suf- 
ficient reagon to refuse the instruction, If pisintiffts eqane 
wel acpprehented thet 1% mizht sislead the jury ints considering 
the alleged invroprietieos ef or, Sreakstenetsa treatuent, this 
esuid have bees areided oy aacther instructien accuraicls 
liaiting ths consideration of the jury in this recard, bul 26 
euch instruction was requested. 

The Glisiesed errérs abeve considered are suld te 
have bean the cause of a verdiet for an inadequate eacunt of 
ecaspengetion, .8 exoerieneed physician eho exauined plaintiff 
abeut fourteen days after the injury testified that there woes 


® Senll sesndmuted fraeture of the huwserus, There vega we break 
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im the skim. The tibia «nd fiteie ef the richt isg softeret/couscmal 


eomuinuted fracture: there was alec a flesh wound in the nerinews 
hich, in the osision of the decter, sould hesl in time witheut 
on ths laft hand net 
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eonsidered serious, This witsese gave his opisien thai with 
proper care plaintiff «ould hove had @ fair recevery, <pesrentiy 


after plaintiff eame under the eare of Sr. Rreakntene there de- 


veloped profuse suspurstion smi siowushins, but in time the broken — 


beue united with « geod and solid wien, {Tse union in the ara is 
whet is called a bridze unien, duc to the insertion ty or. rose 
stone of « Lance clate which thres the esllus forsmatien up srer 
the plate; however, this is solid ami strens. ‘The injuries to 
the bones of the les united in creaper Aliemien$ and with solid 
beny union, aithouwrh one deeter testified that the fibvia was net 
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in good alicnmaent 2nd thet this would turns the enkle out onewhaif 
inéh. Gener@liy sneaking there was a selid, peony union iz «21 the 
fracturet, =Laintiff teatifiei Re hed dem: so gork since Ris ine 
dary and Red newer trisé te 45 agy, but no phyeitian testifiad 
thet he was ineamsble of doing piyticai work, an@ ene of bin wite 
ageses, & phyhicias, testified thet sisintiff waa ghysiceally able 
te 26 sapy EK nds ef pork, 

The jury avarded plaintiff $4,275, «hdeb is mo ine 
eonsideratble gum. It vag aascrted «itheut contradiction that 
there is no ease reserted in this eceuntry, in = sersossl injury 
anit, wherein < wertiet fer this «seurt hus bees sat sgide ag 
inesequate. Sitting age jurore we sight hare awaried plaistiff a 
larger asount, %e cannot say, however, that ths .sount is as 
munifeatly imdequate under a11 the ¢ircucstancess 2s to demand a 
revereal, Sigapocinted exeettiationgs ef siaintiff axl counsel 
as to the waount of the awsaml is not a sufficient crounid for re< 
versal, 

be wee no saffleient reason for angtber trial «ad the 
gudement is therefore sffirecd, 

APPITSESS, 


Dever, ©,¢2,., ami Uatehett, J... cancur, 
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ér to the Municipal Court of Chicago< A 
= Superior Court of Cook county; 
peal from the Circuit Court of county; 
; County Court of county: 
‘Hon. * , Judge, presiding. Heard 
Ry a 

the Branch Appellate Court ~ ° ra 

é Z 
this court f at the term, 
Rehearing denied 
for appellants. 

Be : for plaintiffs in error. 


for appellees. 





for defendants in error. 
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SIDING JUSTICE 


delivered the opinion of the court. 
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THE G. H. HAMMOND COMPANY, | 
a Corporation, Z 
% Appellant, © 


i APPEAL FROM MUNICIPAL COURT 
2 


, j 
PITTSBURG, CINCINNATI, CHI£AGO 
& ST. LOUIS RAILWAY CO., a Cor- 
poration, and THE CHICAGG JUNCTION Cie: hi eg 6 
RAILWAY COMPANY, a Corpqration, Pd 2 Pad E jay 64 
_ Appeliees. creda oki 
s 
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‘ QF CHICAGO. 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


While a horse and wagon belonging to plaintiff and 
driven by one of its employes was crossing the railroad tracks 
of defendant The Chicago Junction Railway Company, the horse 
was struck by a locometive belonging to defendant Pittsburg, 
Cincinnati, Chicago & St- Louis Railway Company. Plaintiff 
brought suit to recover compensation for injuries to the horse. 
Upon trial the court held that plaintiff was guilty of contributory 
negligence as a matter of law, and instructed the jury to return 
@ verdict for defendants. Judgment was entered fran which plain- 
tiff appeals. 

The evidence tended to show that plaintiff's driver 
was going east on Forty-fifth street; that when he came te the 
railroed crossing he stopped, looked and listened, and saw nothing. 
He then started over, when he saw a man on the other side of the 
track signal him to stop, which he did, but not in time to avoid 
an approaching locomotive which struck the horse. The man who 
gave the signal to stop was an employe of plaintiff. The driver 
Says that he crossed at this place nearly every day, as do other 
persons and wagons; that he had generally seen a flagman around, 
but on this particular occasion saw no flagman. The driver heard 


no whistle or bell from the locomotive. 
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We are of the opinion that the evidence presented a 
question of fact as to whether the conduct of plaintiff's driver 
was neglicence contributing to the accident and that the trial 
court was in error in holding that he was neglicent as a matter 
of law. Among many cases supporting our conclusion are Perkins 
v. Wabash R. R. Co., 233 111. 458; Chicago & Alton R. R. Co. v. 
Adler, 129 I11. 335; Cleveland v. C. €. C. & St. L. Ry. Co-, 169 





Ill. App. 157; Wabash R. R. Co. v. Smith, 162 111. 585; Schneeweiss 
v. I. €. R. R. Co., 196 ll. App. 248. 

Defendants specially urge that plaintiff cannot re- 
cover because its statement of claim failed to state a cause of 
action in omitting any allegation that plaintiff was in the exere 
cise of ordinary care, which it is said is essential in a forth 
class case in the Municipal court. Whatever uncertainty there 
has been heretofore in this regard has been definitely removed by 
the recent decision of the Supreme court filed June 21, 1921, in 
Sher v. Robinson, where the court, quoting from Enberg v- City of 
Chicago, 271 Ill. 404, said: ? 

"Neither does the statement in tort required by said act rise 
to the dignity of a common law declaration, in our judgment, 

requiring all the material or ultimate facts of a case to be 

stated or pleaded.” 

We hold that plaintiff's statement of claim was suf- 
ficient and that the evidence presented a question of fact which 
should have been submitted to the jury. The judgment is therefore 
reversed and the cause remanded. 


REVERSED AND REWANDED. 


Dever, P. J., and Natchett, J., concur. 
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JOHN A, ue clay et ul., ) 
4 sppellanta f 
4 j APPEAL, FROM CIRCUIT COURT 
VS. \ f } ; _ 
f OF COOK COUNTY. 
VILLAG™ Or W TL inti Sars z, a € i 
Minicipsl Corpoketion, eyer., 


4 cy 


MR. JUSTICE MeSURELY DELIVED THE OPINION OF THE COURT. 


this is a companion case te number 24440, same 
title, consolidated for trial bhetow, in which we have filed an 
epinion en this date. 

In that opinicn we enave our reasons for affirming 
the judement, and as the determining cuestion is the same in 
beth esses the judgement here is affirmed for the resasens given 


in the opinion in the ether cese. 


APFIRVED, 


Dever, F.J., and Matchett, J., cencur. 
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Wh, JUSTICON HATCHET ORLIVS 


The plaintiff in this cmsee aued ae sibuindstreter to 
recover deasnces under the statute for the death of hie intestate, 
eaused aa slicged by the negidceste of tha defendant, 

The denlaration chorged that the deceasnd died Bay 
3, 1915, og a result of injuries wustcined through being oteutk 
oy gm autenehile owned and centroelled vy the defendant In the 
severe) ¢ountes negilcance sag charged, firei, an that the defende 
ant gqurclesely ran, controlied and operuted the antomevile; sca~ 
omi, that the autonetiie wag driven at & high aud dangerous rete 
of apeod: third, that the defendant failed ta warn the degeamad of 
the appronuch of the automebila: and, fourth, thet in drivin: the 
defernkvant failed to keom te fhe rieht ef the center of the street 
intersection at which the awtemebii«c wag turned, contrary te the 
atatute, hefexiunt flled the gonsreai iacue ent the cause eas 
tried by a jury. At the conclusion ef plaintiff's evidesea the 
court, om s0tien of defendant, inatructed the fury to return a 
verdict of ‘mot enilty,” and thie is te: error on whieh plaintiff 
relies to reverse the fudmecnt, 

The rule t0 be applied in euch cages in well wetted, 
Tf there is any evidence in the reeord from whieh: the Jury can, 
Without acting umreaseneily, fim? that the material allegations of 


the declaration or ony vwelid count theree? have beon proved, 
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motion for a direoted verdict shoul’ be denied, Fevine +. Uvians, 
872 Til, 166; MaeGregor v. Boic, Hurdesk & Go,, 178 TL1, 464; 
Gage v, Chicago Rys. Go,, 164 Til, Apn., 439; Sylinn v Silergon, 
182 Til, Agp., 400; Babletedt v. Ides Ligh 
Nos Vv, Franke, 2O2 Til, App. 134. 


Several witnesses were predhuced by slelretiff, « ranaber 


e 


stig Go,, 72 Til, 1h4; 





of whem ware ayeviftnesses of the saecident. The evidenee tended to 
vrowe thet the deceaned met his death on Yay 20, 1818, ot th 
interseetion of Chicago avenue ond Carpenter ateest in the City 
of Chicags, “8 a Feault of beings struck by defeniantia autoue> ile; 
that deceased, «he Lived in that neiehtborheald with hie feuily, 
wan on his way te o doctor's office to get medioine for his feaily; 
that he startedfrou the northwest serner of Curpenter atreaat and 
Chicege avenuss that Carpenter etree} ran nerth acai seuth and 
(hieego avenue eagt and weet; thet the deceased walked in on 
eaaterly direction naar to the erougewalk; thut defeniant's 
autenevile was, at that time, being drives in an cunterly direce 
tien on Chicage avenue and about the midiile of the street; that 
when the auteeebile reached the woat Line of Garpenter street 1% 
wae turned to the Icft end inte Carpenter etreet without going 
round the center of the intersection of the streeta, oa required 
by the stetute; thet the decemued was struck oe sferesaid while 
walking eaet near the cross walk, and weat of th: center ef Core 
penter atrest. 

One of the witnesses testifies that the decaaaad 
tried to #tep back upon the appreaech ef the antoseiile. “enor 
ef the witnesses teatify that the autenebile wae beine driven 
at @ fast rate of epeed, The avidenee too indicates atroncly 


that no warning was given to the deceased of the apereaeh of the 
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au¢osebile, “® think this evidecae offerad in plsintiff's oe~ 
elt tended to prova meglicence, a8 alleged in one or mare of 

the counts, ond that it «ag error to perenpterdiy inetruct the 
dery, unless it may be oaid thet there ia merit in the contone 
tion of defendant in error thet the e@videnge foils to arfirace 
tively entablich thet the deecezsed wag in the exercisa of due 

care, 

Shite the alle catien of due care isa, under the de- 
cisions, & meterial allegation whieh it was n«ecessary for the 
plaintiff to vrove, if wags not necessary that 1t sheuld be 
established by direet and positive evidence, Tt is surfielent 
if it mey be veasomably lauferred fron the evidence, Hierte: 
¥. Gauge Brog. Co., 199 Di, App, 115, The deceased was not 
bound to anticipate the meglicence of defendant, fe had @ risht 
te presume that defendant would ctey the law, Melariand v, 
gackson, 189 Til, App, 455; heepee wv. © 
Til, App, 247, 
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Under all the circunstances digéigeued by the evi~ 
dence we think it was for the jury to sey whether deceased was 
or wag not auilty of eontributory neglicence, 
or the error indicated the judeaent will be revoreed 
and the cause retanded for another trial, 
BETAS AD NEMARTED, 


Dever, ©. J., and Hetursly, 7., eoncur, 
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ii, JUSTICE MATCHNTT DELIVERED THE OPINION oF THE Cover, 


The plaintiff taiew, who is acosliant here, opought 
mit on & prosissery note sade by the defentant toe oleintiftts 
erder, dated May 16, 1918, ia the eum of $6600 with interest at 
G& por cent., $¢ be paid Oeteder 1, 1919. The rete contained a 
power $0 confeos Jutyaent and Judeaent vas confessed upen 1i. 
Later thie judgaont wes oponed up end loave civen defeodant te 
plead, Three pleas, nene-saawipeit, peyaont, ond thet the cate 
was obtained by frend aml cireusvention, vere flied and the 
eauge wan tried br the court without « jury. The court found 
for the deferdant and entered Judcment eqeimst the plaistif?, 


On the trial pleinwtiff introduced the sete in uvi« 
denes and testificd that me cart of it had been paid, He further 
testified thet be went iste business with the defendant « esuple 
of days efter the note wags sisned; that he paid $950 for an ine 
tereet in defendant's vueiness, ani thin eum tecather with *eo0 
loaned, and for which the note wie ¢iven, made « tetel of 41550, 
whieh he turned over in cash to defendant ot bis, pleiatiff's, 
vlaea ef buginuage om toe day the note was wade anc delivered, 

Re testified thet at that tine ha, gleinmtiff, teck the money 
from a safety deposit vahit where 14 wae kept by hia, Slaintiff 
@leo produeed « receipt written in the Greek Lancumee, to which 
Was attached the signature of the defeniant and whieh translated 
reada: 


“08 st eo wore wit cai | ey 


vows feattonsh | ‘ak “ote ‘ 
’ : ul bt sae 
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"Chicago, May 6th, 1912, 
fhe undieraicned, Nicholag devas reeeived fron Alezies “oulanae 
les Ons thousand Five Hundred fifty dolisrs, matber 1450, de» 
Glares to sell one half inteureat in the shine af 657 Selmant 
Awenuc to Alexios “ouloponles for the sum of $950, and for the 
balance $6 siz a note, The deter, 
HICK Govis,” 

The defendant testified that he gannet rend or erite 
the Unglish languege, and cannot read tha Greek langcuace very well, 
He poalitively denies thet pleuintiff save him $1550, Defendant 
agrees thst the half interewt in fhe ehac shine businesa was gold 
for $986, but euys that ue 4 metter of fact this trunsaction oce 
eurred June 15th, efter the uaking of the nete; thet cleaintiff 
paid hin for this interest in the suginess $350 in cash, al wag te 
return the note for 6600 in payment of the Yalange, but thet he 
never returned the note, Defendant adaita the signature to the 
reccipt ie gemuine, Tho body of the reagipt is in the handeriting 
ef the claintirf, 

The defendant's version of the tranmaction le corrde 
borated in the record by ths witness Logiceios, ho testifies he 
was progent shen the nots was mide, and later when the propyeition 
was made and ancepted 40 aell to the siaintiff » half interest in 
the cugincas of 957 Beleaont averue. Fe eave that tha eale wan for 
$350 in eash, and thet the rest of the purchase price waa to 0 an 
peysent ef the note, but that slaintiff could not then find the 
note, Defendant is slse cerreborstied by one Feliiseor, & real 
estate desler, whe testifies that the dea! for the surchase ef the 
shoe shine business was completed in hia offiee on June 123, 1018; 
that he then drew the 6111 of seule by which the cenvevance wea sade, 


plaintiff eould find the note, but that defendant seid, “hy, we 
are G11 ono relation, are ol] cousine, and wo will agree with 
ourselves.” The defandant's contention i9 also corroborated by | 
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the witmess Nelohart, who testifies that he was sresent at thet 
time and that plaintiff said to the defendant, “I will give yeu 
thet note tomorrow,” The teatineny of these witnesses is to 
eertsin axtent corroberaied wy the bili of sale, whieh is in 
evidence, dated June 13th, 1018, 

It is apparent thet som: one hea tostified falsely 
in thie ease, The Judes, whe asw the vitucases, «ae in a much 
botter peaiticn te diseover she so testified thak are we, «ith 


some doubt, we «ffir. 


Peover, ”, J., aad Mefurely, 3., soseur, 
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Shie aeee hes been teies tried Sy 4 Jory 208 & Yare 
dist for the slsintiff seecilee ese returned im both trisia, 2a< 
fore ite subsieseion te the fuey glaistiff »ithérer «il the sGunta 
in hie @ecleration «14h the exeae tier of the lest aici tional 
oust, vhieh charged Gest defendant by Abe servants drove ond 
propelled « ¢ertuim sutesovile on a s@blie eteeet in @ osoten 
and reetlesa auaner, by meane vicgeef sleintiff «ae iajuret, =%6. 

ime of the «lieced ec ore arcueé ie that the aotice 
am errest eof gucd@ecnt sould huevs Seen sranted boauus@ Ae clan 
@8@ filed? te the lest additiemsl eeunt ner aay role ontored on 
éefeniant to nlead ts it, A plee ef the general isenut woe Filed 
to the origines declaration, Under « gicller eteate ef faete se 
held against the seme contewtion in Yose v. Sc, [, 2. 36. MR TR, 
agp. 205. 1% only receine thorefers to pea iivias fie other er~ 
rer sesicned, thet the evidence «se insafficiast te eieiein tae 
Sliegatiess «f the duclapation agen eich the cause «ag sxbodt- 
ted to ohe fury. 

She controliine guesiies in the eaee is shether the 
driver of the autenabile «ee cuilts ef ouch reekless conduct end 





ard @f the vichte of plaintiff om te sake the isfary eved 
fox *“wilfel* en$ *eunten* within the seavime of these tors of 
eect in lee, Seec ef the Peete ave oeilesuted. The plabstiff 
AE ORS ef & @ronp of laborers and «a8 refturnines te Rit nome at 
: 4230 yp. &, om April 2%, 1915. Ba tase ~~ 





ed P ae 


an Tventresecond street, whieh gxtemda aset amd veat and is ine 
tereected by Tedaie eveque, <hieh extends merth and gseuth, He 
alighted at Terenty-cecond street and Eeduie crauue for the pure 
pong of taking & northbound strootesr on Eedaie ovenus, Sueb 
ear was then standing on thea west treek om Fedmie svernue, ‘fhe 
dears of tht ear ware cot yet oeoued, and with « prous of other 
peovle be stced there facing the car and Qemiting the one ning 
of the door, Pile thus atiudiacs ne cee in confeet sith the 
atanotiie driven by defemlant's sarvent and reecivred infuries 
whieh 14 is sdwmitted are quite serious. 

fhe sutuaoblle was nrocesdiag merth on Sedsia ere 
sue, It had stopeed at the south side of Twanty-recond atreat, 
whieh le « dengerous intersection ani & traffie policenen wan 
stetioned these, Ye percitted the defemiant to orocesd, «dah 
defaniant thereapen did, @ressing Teenty-esecnd wirvet direetly 
towards the etaccines strevtear which elaintiff was about te soter, 
Ag the autonebile agrrecehad the atreetcar it turned tesaerds the 
nortiqest and im attenptins to pags pleintiff cama in centagt with 
anda injured hia, 

The evidence indieates tsat no warning »ae civen, 
that there «es no attempt made to estes the sutedebile or reduce 
ite epeed; but tha testiaeny of defendant's «itnmeasses is te the 
effeoet thet the weutenebile «as moving very slovly, at «= sveed ef 
from about ove and a half to three siles an hour, “ne of dew 
faniant’s witnesses saya: 

“Oe were coin: quite elocly, well, {uot soout « 

a@euple of ailes on hour, and a tan fuet laid over acoines 
the bugk fender geutly, Just ea thench he waa going te tale 
@ wast, then he reeled gantly off the fencer onte the emouad, * 
om the other hand, the whtnesaes for plaintiff tos- 
tify thet the autonobile was coing at « syeed of from seven 6 
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twenty miles on hour, reexlecsly, witheut ang atteast te sare 
plea ntar? ex oteere ef the dancer or te prevent the acel dant 
au any wey, 

{Re Berious meture of shsintiff'a indwrier, shiek 
jo e@gohtied by the dafentank, meukew 14 diffiesht for ur to fue 
ldeve thai the avtouchil« was beine driven fn gueh «a cantie 
Manner of the evidence for defemwlant would indicates, The Jury 
ama the triel Judye, «ho saw and homed the wliseeses, oviscotly 
did met think eo, ani the jury was fully and sroperly inotencted 
8 to the lay, it ig mek eaay €0 de@terwing fhe Lins whigk die 
vides meglisevcee from aemduet «hich ie so reckless ae te be 
properly defined «a “wilfal* or “eantoe® within the seaning of 
the daw, (Grdinarily whether given conduet ia or ia set “wanten’” 
or “gilful" is for the jury, if there is ony evideses frow vhich 
it “ay roseonstly so find. The law te be Gpplied hes heen wat 
forth by cur Guprese court in eiidren Seoregs Co. ve Vag, 282 
E11, 472, Wonder the rules there leid doom eu cannot say here, 
a9 o matter of low, that the werdiet of the jury is #itheut 
FeAgon, Wer Gan we, wevyiewving the facts, ag if if our dete te do, 
Bay that the @evidenee would Justify thie court im finding the 
faete contrary to the verdict of the jury, chich har been ap~ 
proved by the triul judge. In {ebldyven Fizoyens Co. v. Ext 
Supra, the eourt waid: 





“he ntentlome, disrecard of « known duty seceesury 
ts the aufety of the poraon ox croperty of another, and sn 
ontive avoonse of care for the Lite, porgen or oroporiy of 
others, such a8 exghibite a eompelqum indifference to conse~ 
yuenees, sake # Cage of conatrumtivea of Legal sil fwiners, 
euch as chores the nergon, sheee duty it wma to exerciee 
sare, “ith the songequenees af « wilful injury, ~ 


“@ think the jury micht reagenstly find euce wont 
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ALLEN KOSAR, j 
Appellee, a 4 

f APPBAL PROM SUP%aTOR 

Vk» roy 

COURT, COOK county, 

MORRIS JOsePa, ‘ f 

Appellant, e 


Fis 


WR. JOSTICe maweue-ex DELYVERRD THE OPINION OF THR COURT. 


FPiaintiff’ appellee sued the defendant in an action 
on the case for dwsages from injuries sustained by piaintiff 
through being struck by on automobile driven by defendant in 
Douglas fark, near the intersection of Deuglas boulevard and 
Sacrumente avenue. The accident oceurred June Sc, 1915, 

Deugias boulevard is s street some 45 or S feat 
wide, which extends in & general northerly and southeriy 
direction, but «at the point where the accident ecourred turns 
and rune weet to the weet boundary ef the park, and across 
Albany averme, a street which runes dircetly morth and south. 
Saeramento boulevard runs simest north and ecuth and intersects 
Douglas boulevard at or neax the point where the some turne in 
& westerly direction. These streets run flush with the gress 
and ea few feet back from the grags is shrubbery some five or 
six fect high, and seme trees. After turning west Douglas 
boulevard widens seme 200 feet inte an area where several 
roadways meet and in the center of this urea is a fountein. 

Plaintiff, just prier to the accident in question, 
was riding we metercycle going south in Sacramento avermme on 
the right band aide of the road, and at a apeed of from ten 
to fifteen miles per hour. The resde were dry and paved with 
asphalt and the day wae clear. 

The evidence for plaintiff tended te chow thet as 
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ne apprecched Bougles boulevard near the point where it widens 
aut he turned slightly te the south proceeding along nenr the 
weet ling of Sxeramento averme projected into Ssugles boulevard, 
ond intending te ge south om the right side of that toulevard.e 
Vhat just previous to the seccident the defendant waa dPiving 
his sutomobile northwest on Douglae boulevard with the intention 
of leaving the park at the weet entrance; that he was driving 
near the center of the bonleward at a speed 6f from 1f ta 26 
miles per heur; thet he passed  berse and tuggy om hie right, 
then muccenly turned and with«it warning turmed to the left 
sutting cerase the beulewerd st the southwect corner and on the 
wrong eide of the street; that he ren directly inte the side of 
Plaintiff's metereyele at 2 point abevt five fect away from an 
@hLeetric light pest, which cteed near the couth side of the 
intersection. 

Flaintaiff testified that he tries ta turn his 
motoreysle cut of the way upor ihe speresch of the cutemobile, 
but eos unable te do se. Defendant, on the other herd, cone 
tenced that plaintiff did not come from the north, tut on the 
sentrary, ceme Trem the west ercund & curve in the roed; thet 
his appreech wee concealed by the shrubbery end thet without 
eny cerning ke ren inte tefepdant, whe, ee he, éefendent, 
clsims had kept to the vight ef Bougise boulevard. Defendant's 
witnesres fized the picee of the accident come £0 fect further 
north on Dougise boulevard them plaintiff claimed. hie con= 
Tlicting evicance wae eulpitted te the Jury, whiek ene fully 
and accurately inctrneted as to the lew sppliceble, and it 
returned a verdict fur plaimiiff in the cum of 82,600 on 
whieh judgment wan entered. 

APpelLant contends thet the court erred in refucing 
certain inatructions asked in his behalf, but while these 
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instructions steted ebstract propositions of law accurately 
the same pointa were fully covered by other instructions . 
There was, therefore, no errer in that respect. rth Che 


Vo ptrathmann, ia Tiles 252. 


Defendant also arguer that the verdict of the jury 





is ogsinet the weight of the evidence. if the theory of the 
defendant was correct he was guilty ef no negligence, and 
contributory negligence on the part of the plaintiff would 
ber recevery. But the jury has found against defendent on 
the facts. “e have examined the evidence carefully and we 
think the theory of plaintiff is sustained by the larger 
number of witnesses, who, with the exeeptien of plaintiff, 
are disinterasted and seem to heve testified without prejudice. 
The verdict of the jury waa justified and the judgment wili 
be affirmed. 

AFFIRRED« 


Lever, P. J, and KeSureiy, J., condure 
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NELLIM, HANCOCK, 
% Appellee, 







y APPHAL PROM MUNICIPAL COURT 
VS, 


5 
NATIONAL COUNCIL OF THE KNIGHTS 


AND LADIES, OF SECURITY 


) 

) 

) OF CHICAGO, 
Appellgft. ) 


2 pe 2 L.A 6 oe re 


. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


The defendant issued a bensfit certificate on the 
life of one Patrick Foley in the sum of $2000, payable to the 
sister of said Foley, Nellic Hancock, the plaintiff, upon the 
death of the assured. The policy issued on the 16th of October, 
1914, Patrick Foley died on the 10th day of April, 1916, The 
immediate cause of his death was pneumonia, The plaintiff pre- 
sented proofs of death but payment was refused, When sued ap- 
pellant set up as a defense that the assured made false state- 
ments in his application for the policy, particularily that he 
falsely stated that he was employed by James Gleason, and as a 
sewer builder; that neither of his parents had been afflicted 
with consumption; that he himseif had never had consumption or 
cough (habitual); that his mother died at the age of seventy-six 
years,after a sickness of one year,from senility. 

The defendant insisted upon the trial and now here 
claims that these steteucnts made by Patrick Foley were in the 
nature of warranties, and that as they were untrue the policy is 
void. At the conclusion of 411 the evidence the defendant moved 
the court to instruct the jury in its favor, which was denied. 
The cause was submitted to the jury and a verdiet for plaintiff 
was returned, Motions for a new trial and in arrest of judgment 


were overruled end judgement entered on the verdict. 
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The appellant contends that the court should have 
held the alleged false statencnts to be warranties and should 
heve inetrueted the jury to find in tts favor as a wetter of law. 
It contends further that elthough the alleged false statements 
should be held to be morely representations end not warrantics, 
nevertheless the statesents related to material matters, and 
were false and therefore preciude reeovery, 

The certificate states on its face that 1% is 
issued - 


“in consideration of the agreements and warranties contained 
in application and medical exaninsiion." That "this benefi- 
clary certificate is issued by the said Netional Council and 
accepted by the siewtber only upon the following express war- 
ranties, conditions and agreenents, First, that the applice- 
tion for membership in this order, wade by said member, to- 
gether with the report of the medical examiner which is on 
file in the office of the National Seerctary, and both of 
which are a part hereof, are true in «ll respects, and each 
and every part thereof, shell be held to be a strict warranty, 
and to form the only basis of the liability of the Order to 
such member or gaid sember's beneficiaries, the same as if 
fully set forth in this certificate, and that the application 
and medical examination herein referred to ani the constitu- 
tion and laws of the Society, as the same now exist or may be 
hereinafter enacted, and this beneficiary certificate shall 
all be construed together es forming parts of the contract 
between the National Council end the member, Second, that if 
seid application and medical exanination shall not be true in 
eaeh and every part thereof, then this bencficiary certifi- 
eate shall, as to said member or said member's beneficiaries, 
be absolutely null and veid. Third, that this certificate is 
issued in consideration of the warranties and agreenents made 
by the person named in this certificate in the said menber's 
application to become s member of this Order, x x x * 


At the end of the epplication, ea vhotogrearhic copy 
of which was attachsd to the solicy, appears the felloving state- 
ment; 

"I further declare and agree that I have rerified 

each of the foregoing answers ani statements fron 1 te 45 
inclusive, and that I know and understand the contents there- 
of, and that the answers and statements as written therein 
are a8 given by me,” 

Gnly ¢icht of the 45 questions are abstracted, The 
by-laws of the eppellant, offered in evidence, are also abstracted 


in part only. Section 86 provides; 
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“No member # % #% shall = % ®% be entitled to be paid 
any sum % % ® # who on application for beneficiary membership 
has given false answers regarding his age, family history or 
mental condition,* 


Section 88 provides; 


“In case any person shail make false resresentations 
in his application or medical examination, for membership, either 
as to his physical or mental health or condition, age, or family 
history, or as to any other fact, or shall conceal any of his 
personal habits that are a violation of the laws of the Order, 
or shall conceal any other fact affecting the risk, neither such 
person nor his beneficiary or beneficiaries, shall be entitled to 
receive any benefits by reason of 2 beneficiary certificate have 
ing been issued to him," 


The report of the medical examiner is not in the ree= 
ord, but the evidence shows that Patrick Foley was exasuined by a 
medical examiner of the Insurance Company prior to the issuance of 
the policy. This medical examiner, however, was not called as a 
witness, The burden of proof was on the defendant to prove the 


allegations of the affidavit of merits. Continental Life Ins, 


es 





Co. v. Rogers, 119 Till, 474, 

As to the allegation that deceased falsely stated 
that his occupation was that of a sewer builder, employed by “fr, 
James Gleason, it was, we think, clearly established by the evi- 
dence that such statement was not felse, As to the further ellega- 
tions that Patrick Foley stated falsely that he did not heave and 
never had a cough “habitual”; that he did not have and never had 
consumption, the evidence was conflicting, and the jury having 
found for plaintiff, we do not think we can say that the verdict 
is, in these respects ,against the weight of the evidence, In these 
respects therefore, whether these statements are to be considered 
warranties, as appellant contends they should be, or merely as reo- 
resentations, which is the contention of the appellee, is not, we 
think, material, 

The case therefore turns on the question of whether 


the statements made by the deceased in his application to the ef- 
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fect that his mother died at the age of 76 of senility, and that 
neither of his parents had been afflicted with consumption, were 
false in fact, and if false, avoid the policy, The appellants 
insist that these and all other statements made in the applicae 
tion must be considered as strict warranties, If these statements 
are to be so construed, and are in any respect false, then it is 
elementary the plaintiff can not recover, This is the settled 
law, a8 established by many cases. 

In the consideration of insurance contracts a war~ 
ranty is an express stipulation in the policy, on the literal 
truth or fulfilment of which the validity of the policy devends, 
It has the force of & condition precedent and must be literally 
and strictly applied whether material to the risk or not, whether 
the insured believed it to be true or not and, saecording to some 
authorities, whether the insurance company knew it was false at 
the time of making the contract. The failure of the thing ware 
ranted can only be excused by the act of the insurer, by the law 
itself, or by the act of God, 

"One of the very objects of the warranty is to pre- 
clude s11 controversy about the materiality or immateriality 
of the statement, The only question is, has the warranty been 
kept, There is no room for construction, no latitude, no 
equity. If the warranty be a statement of facts, it must be 
literally true; if a stipulation that a certain act shall or 
shall not be done, it must be literally performed," 

May on Insurance, 3rd ed., chap, 8, sec, 156, 

The harshness of such a rule, as applied to the busi- 
ness of life insurance, has been often commented upon; and in 
most states statutes have been enacted to give relief from the 
abuses which the insertion of such provisions in contracts of 
insurance brought about. The tendency of the courts, as 


indicated by the decisions, is to construe the statemmts in 
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such a contract, as representstions rather than warranties. 
The rule in Illinois is thus stated in a recent case, 
"It is only in cases where the policy will 
admit of no other construction, that a statement 
ecentained therein will be construed es a warranty," 
Weisguth v. Supreme Tribe of Ben Hur, 272 I11., 541. 

It is apparent from the decisions that even where the 
policy expressly declares that given statements are made a part 
of it, and construed as warranties, (which is the case here) 
nevertheless, this is not conclusive; and 4f from a consideration 
of the whole contract it is apparent that it is the intention 
of the parties thst such statements shall be considered as 
representations, such construction will be adopted . 

In the instant case, what we must consider the whele 
of the contract is not before us, Only 2a part of the questions 
and answers are abstracted, The report of the medical examiner, 
which is expressly declared te be a part ef the contract, is not 
in evidence; only a part, alse, of the by-laws, expressly made 
a part of the contract, are abstracted, These by-laws, however, 
in the srtiele thereof dealing with the effect of false state- 
ments refers to the same as “representations”, and no reference 
to warranty eppears in connection with the seme. By some authe 
erities, in such a state ef the recerd, the statements of fact 


will be regarded as representations, not warranties. Teeple v. 


Fraternal Bankers' Reserve Society, 179 Ia., 65; Reppond ve 
National Life InS.» COs, 21 Le Re he Ne Dep 981. 


We have examined the application in full as it appears 
in the record. It seems to cover most of the ailments to which 
human beings are subject. EBighty-one specific diseases are 
mentioned, including catarrh, gout, indigestion, insomnia, 
neurasthenia, “er any disease of veins or vertigo.” One of the 


forty-five questions asked is "Have any of your grandparents, 
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or either of your parents, or your brethers or sisters, or 

your wife or husbend er children or any of your uncles or aunts, 
been afflicted with consumption, scrofula, cancer, insanity, 
epilepsy or heart disease?" hen we consider the nature of the 
conijract made and its purpose, it seems impossible te believe 
that it could have been the intention of both the parties that 
all answers to these questions should be regarded as warranties, 
which would prevent a recovery in case of the slightest misstates= 
ment, although made in the best of faith. If it was the intention 
of the company that each answer should be se considered, then it 
would seem that "Beneficiary Certificate” was a misnomer for the 
contract delivereds 

We think the statements alleged to be false must be 
considered as mere representations and not warranties. Minnesota 
Mutuai Life Ins. Co. v. Link, 250 Iil., 272; Moulor v. American 
Life ins. Co., 111 U. 5., 335; Continental Life Ins. Coe ve 
Rogers, supra. 

But appellant contends that whether considered as 
warranties or representations, the answers of the assured avoided 
the police. <A misrepresentsetion in insurence has been defined 
as "an oral or written statement made by the assured or his 
authorized agent, * * of something as a fact, which is untrue, 
is known to be untrue, and is stated with intent te mislead or 
deceive, or which is stated positively as true, without its being 
known to be true, and which has a tendency to mislead; such 
statement, relating in both cases to material facts." Joyce 
on Insurance, Vol. 2, sec, 1884. From this definition it is 
apparent thet fraud is the gist of such « misrepresentation 
as will avoid the contract. 

There was evidence tending to show that the age of 
the mother of Patrick Foley at the time of her death was mis- 
stated in the application, in that while the application stated 
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that she died at the age of seventyesix, she wes in fact not 
more than sixty-five and possibly not more than fifty-seven 
years of age at thet time. That such a misstatement might be 

a materiai fact, we do not doubt, but we think the evidence fell 
shert ef establishing thet it was such « misrepresentation as 
would avoid the contract in that it failed to show that it was 
made with the knowledge of, or with the intention of deceiving, 
or that defendant relied upon it. In fact, in its reply brief 
appeliant disclaims any intention to make a defense on that 
alieged misstatement alone, saying, “We have no defense, and ino 
tended to make no defense based upon the question alone, es to 
the age of the mother of Patrick Foley. Our defense goes entirely 
to the more material question, as to the cause of her death @ 
that is, whether she died of consumption instead of senility or 
old age, as is stated by applicant.” 

The only evidence tending to prove that the mother of 
the insured ever had consumption and died therefrom, is contained 
in the undertaker's report of death of one Mary Foley. The report 
states the piace of birth of the deceased is Ireland; her age 
fifty-seven years; that she died on the llth day of Jamary, 
1907, a widow; that she was by occupation a housekeeper; that she 
died at 224 Aberdeen street; was buried at Mount Carmel on 
January 14, 1907; that N. J. Redmond was the undertaker, 

Incladed in this report is a physician's certificate 
of cause of death as follows; "I hereby certify that to the best 
of my knowledge sand belief, the cause of death of the above named 
described deceased, was as hexwender written. Cause or causes 
of death. immediate and determining pulmonary tuberculosis. 
Duration one year. Witness my hand this llth day of Jamary, 
1967, Address 1543 ¥,. 12th Street. IT. F. O'Nalley, M.D," 


The plaintiff objected to the introduction ef the 
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report ef the undertaker in evidence and was overruled; after- 
wards moved to strike it out but the motion was denied, Crosse 
errors, however, have not been assigned. However, if it be con- 
ceded that the evidence was competent, it falls short ef es= 
tablishing the defense, for the resson that there is an entire 
absence of testimony tending to show either that Patrick Foley 
knew of the falsity of the representation, or that defendant 
regarded it es material and relied upon it» In Globe Mutual 
Life Ins, Ass'n ve. Meyer, 118 Ill. Appe, 180, the court said, 
where a similar certificate was excluded: "But had the 
physician's report of the cause of death been admitted in evide 
ence, it would not have tended to prove thst the csuse was known 
to the assured," | 

The defense was therefore not established, 

Complaint is alse made as to the instructions. ‘hile 
the court should have told the jury whether the alleged false 
representations were warranties or representations, we think the 
defendant was not prejudiced by the failure so to do, 

The judgment will be affirmed, 

AFFIRMED, 


Dever, FP. Je, and HeSurely, J., coneur, 
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MeNBIL AND HYGGINS co., f 
a Corporation, ¥ 
4 Appellant, 
q # APPEAL PROM MNICIPAL COURT 
vs. 7 yi 


¢ 
NEENAH CHEESE OD COLD sTOR! CE 
CO., @ alicia ee é 


OF CHICAGO, 


Ne el ee ee 


A yollce, 
A elke Oo © 


MR. JUSTICE MATCHET? DELIVARED THE OPINION OF THE COURT. 


Plaintiff acpelliant and defendant entered into the 
following memorandum: 
"Chicago, 8/2/1917 
Sold to McNeil *% Hisgins Co. (Buyer) 
For account of Neenah Cheese Co. (seller) 360 
boxes fancy white Twin Cheese 2le subject to inspection, 
to be shipped to “Western Cold Storage Pier House, F,0.5, 
Chicago, 
Seller guarantees prompt delivery, KH # X K # 
Seller guarantees euyer that said merchandise 
will be satisfactor# to licNeil & Higgins Company x # #,” 
The statement of claim alleged that defendant de- 
livered to plaintiff cheese of an inferior grade, whieh plain- 
tiff refused to accept, and that plaintiff was compelled to 
go into the market and buy the cheese at a lose of the sum 
claimed, $415.50, in order to keep its contracts with its 
customers to whom the cheese had been resold, 
fhe affidavit of merits set up that the cheese 
tendered by the defendant to plaintiff was of the kind sold, 
that the sale was subject to inspection, and alieged a custom 
in the City of Chicago that where cheese is sold “subject to 
inspection" and refused by the buyer when tendered, the obli- 
gations of both buyer and seller with respect thereto terminate, 
The cause was tried by the court without a jury. 


The court found 4s facts that the parties contracted with refer- 


enee to a specific car of cheese; that the car of cheese tendered 
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to the plaintiff reasonably answered to the description of "fancy 
white cheese," as specified in the contract of sale; that aecord- 
ing to the established custom in the wholesale cheese trade of 
Chisago, sales made subject to inspection mean that if the buyer 
nintke the goods tendered the contract is terminated, 

The court further held as propositions of law that 
the defendant having tendered to vlaintiff 300 boxes of cheese 
reasonably answering to the description of the cheese specified 
in the contract entered into between the parties, and the plain- 
tiff having rejected and refused to accept said cheese, the con- 
tract must be regarded as rescinded on the part of the plaintiff, 
and the defendant released from any further oblication thereunder, 
Further, that if a buyer,upon inspection of goods reasonably an- 
swering to the description specified in the contract of sale, 
rejects the same, the seller is released from any further obligs- 
tion under the contract; that the defendant having delivered to 
the plaintiff 300 boxes of cheese designated by several witnesses 
as “fancy white twin cheese," plaintiff was not entitled to re- 
cover in an action based on failure of delivery. 

From the judgment entered for defendant the plain- 
tiff appealed to the Supreme court and there argued that section 
71 of "The Uniform Sales Act," approved June 29, 1915, Hurd's 
Revised Statutes 1919, chap. lela, page 2670, is unconstitutional 
and void, The Supreme court held that the constitutional vuestions 
argued were not properly raised on the record, and transferred the 
cause to this court. McNeil and Higgins Co. v. Nennah C, & C. S, 
Co,, 290 Ili, 449, 

It therefore remains for us to consider only other 


errors assigned and argued, which ere that the court aduitted in- 
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proper evidence over objection, and that the findins of the 
court is contrary to the weight of the evidence, 

As to the alleged error argued on admission of 
evidence, it is sufficient to say that as the trial was by the 
court, the admission of incompetent evidence would not be re- 
versible error if there is sufficient competent evidence in the 
record to sustain the finding of the court, There is such evi- 
dence here, The written memorandum of sale provided thet the 
goods were sold “subject to inspection,” and we think the court 
properly received evidence as to the meaning of this phrase and 
the general custom ond usage of the market with respect to the 
construction of such contracts, where the buyer refuses to ac~ 
cept the goods tendered, Samusls v. Gliver, 130 Til. 73; Taylor 
v. Bailey, 169 Ill, 181; Steidtmann v, Joseph Eay Co., 254 Ill, 
84; Collins Ice Cream Co, v. Stephens, 189 Ill, 200; Section 71 
Uniform Sales Act supra. 

We think the finding of faets as made by the court 
is abundantly supported by the evidence and that the court prop- 
erly applied the law to the facts. The judgment is just end it 
is affirmed, 

AFFIRMED, 


Dever, P, J., and MeSurely, J., coneur, 
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This is an appeal by the claimants from an order 


dismissing their respective claims against the receiver of the 
These claims ceme on for hearing 


Tllinois Surety Company. 
upon exceptions of the claimants to the report of a master in 
chancery to whom the claims had been referred, The exceptions 


were overruled 
facts appear to be that on the 8th 


The materi 
day of December, 1913, the Tlilinois Surety Company executed its 


~ oS 
bond as surety for one Peter Mostrey in the penal sum of 45000 
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The bond recited that the principal had made application for a 
license to sell spirituous liquors of different kinds in the 
Tenth ward of the City of Omaha, Nebraska, and the condition of 
the bond was that the principal would not violate the ordinances 
of the city or the laws of the state, and would pay all damages, 
fines and penalties which might be adjudged against him under the 
law, Thereafter the claimant, Hannah Schroeder, individually and 
as guardian for her minor children, brought a suit on this bond 
in Douglas County, Nebraska, and recovered a judgment in the sum 
of $5000 against both principal and surety, An appeal was taken 
to the Supreme court of Nebraska, where the judement was affirmed 
with costs, This judgment has never been paid, A transcript of 
it duly certified was admitted in evidence upon the hearing of 
the claim, and it was also made to appear that the court in which 
the judgment was ovtained was a court of general jurisdiction, 
The sole ground upon which the master recommended 
the dismissal of the claim was "that it appears from the record 
that the judgment entered in the said ‘District court of Douglas 
County, Nebraska, was rendered in a suit to recover damages fora 
death occurring in the state of Nebraska," The master therefore 
found that as it was provided by statute in this state that no 
action should be brought or prosecuted in this state to recover 
damaces for death occurring outside of the state, the court was 
without jurisdiction to allow the claim, The statute in question 
is section 2 of the Illinois Injuries Act, Hurd's Revised Statutes 
1919, chapter 70, The authority relied upo Peak master was 
Kenney v. Loyal Order of Moose, 285 Ill, 188, However, pending 


this appeal, the Supreme court of the United States, reversing 
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the judgment of the Supreme court of Illinois, has held that sec- 
tion 2 of that statute is void, as contrary to the Constitution 
of the United States, Kenney v. Loyal Order of Moose, 40 Su- 
preme Court Reporter, 371, 

Aside from this, however, we do not think the claim 
should have been dismissed for the reason that the Injuries Act 
is by its terms applicable only to causes of action ex delicto, 
which did not exist at the comnon law; Crane v. Chicago & Western 
Indiana R. R. Co., 233 Ill, 259; Prouty v. City of Chicago, 250 
Ill, 222; while the action disclosed by the suit brought on the 
bondwwas an action ex contractu. Koski v. Pakkala, Admr., et al., 
141 N. W. 793; Sullivan et al. v. Radzuweit, 118 N, W, 571; Andre- 
sen v. Jetter et al,, 107 N. W, 789; Murphy, Admr. v. Willow 
Springs Brewing Co,, 81 Neb, 225; Kramer v, Bankers Surety Co., 

90 Neb, 301, 

Appellee also argues that the Schroeder appeal should 
have been taken to the Supreme court, but this point is obviously 
without merit, There is therefore no reason why the claim of 
Hannah Schoreder should not have been allowed, 

As to the claim of Marguerite Rapp et al,, @ similar 
judgment was entered in the Nebraska courts and her claim was 
also founded on that judgment, It is urged as against this claim 
that the order of dismissal was proper because at the date upon 
which the Nebraska judgment was rendered the Illinois Surety Com- 
pany, by reason of proceedings brought in the State of Illinois, 
had ceased to exist, The precise question has been passed on, and 
adversely to appellee's contention, in this and the Supreme court 
of the State. Evans et al. v, Illinois Surety Co., 298 Till, 101 


and 104, 
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Appellee also contends that neither claim can be enforced 
in the courts of this state because the proceedings amount to 
prosecutions for the violation of pencl ordinances of the 
City of Omaha and the penal statutes of the State of Nebraska, 
eiting Wisconsin v. Pelican Insurance Co., 127 U. S. 265. 

That case, however, is clearly distinguishable from this. The 
State of Nebraska was not a party to the suits brought in that 
State. 

As to the Rapp claim it is also contended that the 
first judgment in favor of Mrs, Schroeder exhausted the full 
penalty named in the bond, and that the Surety Company was not 
further liable, citing Title Guaranty & Surety Co. v. Shattuck, 
224 Fed, 401, and Guffanti v. National Surety Co., 196 N. Y. App. 
A56, That defense, if valid, should heve been presented in the 
Nebraska courts, The record shows it was not presented and that 
poth judgments are unpaid, 

The court should have sustained the exceptions to the 
master's report and allowed these claims, The orders of dismissal 
will therefore be reversed and the cause remanded, with directions 
to allow these claims for the full smount thereof, 


REVERSED AND REMANDED WITH DIRECTIONS, 


Dever, P, J., and McSurely, J., concur, 
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MR, JUSTICE WATCHETT DELIVERED THE OPINION OF THE COURT, 


This cause was consolidated for hearins with nun= 
ber 26599, and the questions involved in this appeal are dis- 
cussed in an opinion this day filed in thet cause, 

For the reasons there set forth the order of the 
Superior court will be reversed and the cause renanded with 
direetions to allow appellants’ claim, 


REVERSED AND REMANDED WITH DIRECTIONS, 


Dever, P., J., and “McSurely, J., concur, 
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um eetien of foreible detuiner, The esuse was triad by the court 
acter GG, Hard's 
Revised Statutes, 1919, page 1661, im erder te termiiesnta the tene 
aney, On the other hand the trial dudce held and phaimiirr 
wopellee here argues that the tenaney was enc fren month to worth, 
amd that @& thirty day agtioe, which toere was proeot had been duly 
served, ag provided for by seetion 6 of the sute ebapter, was sute 
Sisient, che agaicnnents ef errer challenge the ruling of the 
eourt in this regard, 
‘The fasts sppear to bo that appeliaat (defendant) 
leneed the orenises from Max Dolinaky and Gigsaursdl Thauser for a 
tera of three years boginning Way 1, 1016, and onding April 5c, 
1919, by & lease which was in writing and under seal, It oxo~ 
vided that the leeses should pay as rent the swe of $1960 in 
monthly inetalsents of $35 each, and farther that the lessee 
"~i2) try to rent the preaiaea at 26355 and 2835 Vest send 
street vacnewer necessary, and colleet the rent for said 


buildings free of charge, ami turn over said rantio when 
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‘hile this lease sags outstanding the precises were 
conveyed to ane oule Farmo, sai the defencent attornad and guid 
vent to him, Friar to the exelration of the vyritten lease one 
Cogver wag appointed tho aseut of Farne, Mis uneantradleted 
evidence is - 

"Tt Poeall & conversation before May leat, 1010, with “ir, 
Shuflitewski with refcrenee to negetiatiss @ new Lease 

for the year becinning “May let, 1019, omi oncding .pril 20, 
21920, I teld “x, Thuflitoweki that hie rent wowld be °5 00 
move for the coning year, “Ur. thuflitewski tole ue that I 
ought to make it $16.00 per month more, and I eaid I eonld 
eagily urrange that aatter if if cas satisfactory to bis, 
Later on I brought the lesse to ir. Shuflitows:i for the 
enauing your, I think if was a blank lease, beeuuse the 
tenant had to aign it firet, Tt was never signed by “xr, 
Shuflitewski to way knowledse, I ageked him to cigs it, 

He maid he did not eat to it ret.* 

fron May, 1919, the defendant said and the ovner 
acoepted $40,060 per month as rent, The sisintiff in this cipe 
took « lease in writing from Farne for a term beginning Cully 1, 
1926, and anding .pril BC, 1988, 

Agvellant invokes the rule of Law that whore 2 temant 
beldsa over ifter the expiration of « former lease, with notice of 
ineroage of rent, if no new barcain aa te other teria is made, the 
tenant beeones a tenant from year te year at the ineressed rent, 
aml that s3 $o a11 other w:ttere the terns axroressed in the forner 
leame will govern; citing Miller v. Sidgely, 19 Til. App. 306; 
Rand v. ureeli, $8 T11, App. 288; Higving v. 
173; Geiifin v, Fnisely, 75 Tli. 413, The rule contended for is 





net, we think, seplieable to the fsaeta of this euse, 

khere a tenant for years under @ written lesse holds 
over after the expiration of hia tera, in the abacnen of ether 
agresaent the landlord say, ot his eleetion, treat hie ss a tres- 
passer or tenant far another year at the sane rental; er when the 
tenant holds over «ith the arrenuent that a different rent will be 


paid, in the abecenee of any other or different acreasent the terng 
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of the ferver lease «112 generally control execet ae to the 
ment of pant oaié, Bu% where, ag hers, weeetiations are 
yonding with the landlerd at the exolration of ths lenge for 
another lease on different torss, or here on Oral ieage ls 
sgrecd to between the pwamiies, whieh leags is voice by reason 
of the Statute of Frauds, it has teen held that the tenancy 
ereated is one from month to month, 

The uncontradicted evidenee here shows that it 
wan not the intention of the parties the: the old lease skeuld 
be continued with 12 ite provisions emoast sg to the  eunint 
of rent, On the contrary, the partice were mogotiatine & new 
lease at an advanced rostal, sod with other and difrerent 
teraz from those containcd in the orisinal lease, Sueh 4 
lease wars pregared but never aicned, 

Under the faetea we think the triai court might 
congiatently find elther thet there was a new oral lease for 
%& tere Longer thas one year, whieh would suke 14 void under 
the Statute of frauds, or that defendant hold over, geonding 
negetintions for a new lenae, which was never in feet sade, 
The rent wags paid menthly, and in cither ease «ao think the 
trial court was justified in finding that the tenaney erssted 
was one from month to month, 

fhe thirty day notice,whieh it is adsittad was duby 
served, was therefore sufficiest to torsimite the tenaney. 
Johnson v, Porwsan, 45 Til, App, 456; Nadiung v. daskeen, 172 





Til, App, 60; Brownell vy, Seleh, 91 Til, S23; sebor v. Sowerg, 
213 221,, 37, 


"he judement will be affirmed, 
ASPIRMED « 


Dever, ©. J., amd Yegureliy, J,, comour, 
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and GEORGE H. BISSNGER, 


474 = 26659 


JOHN HLI@PULLOS and 
GEORGE ELIOPULLOS, , 
Appellants, 
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MR, JUSTICE MATCHETT DELIVERED THE OPINION OF THS COURT. 


This is an appeal from a decree which dissolved a 
temporary injunction theretofore granted and dismissed complain- 
ants! bili for want of equity. ‘The cause was heard upon excep-= 
tions to the report of the master in chancery, to whom it had 
theretofore been referred, 

The material facts appear to be that one Kusel was 
the owner of a ninety-nine year lease of the premises described 
in the bill of complaint, which constituted the northeast corner 
of Sheridan Road and Hastwood Avenue, Sheridan Road being a pub- 
lic street extending north and south, while Hastwood Avenuc is a 
public street extending east and west, The lease covered two 
lots and that part of the lots fronting on Sheridan Road was 
known as numbers 4635 to 4645, while that part fronting on Hast- 
wood Avenue was known as numbers 944 to 954, In the fali of 
1915 Kusel began erection of improvements on these premises, It 
is clear his intention was to erect two buildings, one facing on 
Sheridan Road, the other facing EHastwood Avenue The improvement 
facing on Sheridan Road was planned as a three story structure, 
designed for stores on the street floor and a general hotel in 
the two upper floors, The Hastwood avenue improvement was de- 
signed as a three story structure with English baseuent, and was 
intended to be used as a bach@lors' hotel, August 17, 1915, 


Kusel applied for separate permits for the erection of these 
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improvements, and such permits to erect the same were issued by 
the City of Chicago on August 2lst and 27th respectively. Gc- 
tcber 14th, while the improvements were only partially erected, 
the lease under which compluinants claim was executed, The 
premises leased are therein described as third store from the 
corner of Bastwood and Sheridan Road, known and designated as 
#4639 Sheridan Road, 2nd rear of store at 4641 Sheridan Road, 
City of Chicago, to be occupied as @ restaurant and for no other 
purpose from March ist, 1916, to February 2Sth, 1921, having a 
rental of $7,500.00, payable in installments of $125,060 each, 
By a rider attached to this lease it is provided “that since 
the premises are at the date hereof, not completed, and are in 
the course of construction, the failure of the lessor to have 
the said premises ready for occupancy on said March ist, 1916, 
shall not in any manner affect said lease, but said lessor shall 
have the right to tender said premises at any time said lessor 
deems the same ready for occupancy * # # =;"“ by another orovi- 
sion, “It is further agreed that the lessee shall have the ex- 
elusive right to conduct a restaurant in this buiicing," 
December 9, 1915, Kusel executed a lease (under 
which the defendant Hotel oceupies}) to John FP, Baldwin for a 
term of ten years beginning February 1, 1916. In this lease 
the premises demised are described as *the entire building now 
in process of erection, to be known by street number, when com- 
pleted,as 944 to 946 Hastwood ivenue, and the second and third 
floors of the building, now in process of erection, to be known, 
when completed, by street numbers 4635 to 4645 Sheridan Road, 
Chicago, Illinois, together with office on the first floor of 
the last described building = % x,* This hotel office was lo- 


cated in the front part of 4641 Sheridan Road, the rear part of 
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which store was used by eanplainants and their predecessorm in 
titie as a kitchen ‘or their restaurant. 

The hetel cntrance and ecrridor ware between the 
restaurant and the hotel office, and doors were put in leading 
fron the corridor inte the office of the hotcl ind the restau- 
rent respectively. 

after the execution of the lease to Baldwin, ene 
of the defendant hotel coapany's predecessers in title, openin es 
were cut in the partition wall between the two bulidings, Single 
openings were made in the wall on the sseoné and third Ploora of 
the Sheridan Read improvement ond stairgays af six or seren steps 
were built, by which the cecupants might descend from the Sherie 
dan Road building to the first oui seeenmd PTloore of the “sstree 
aveme building. 

at the time of the execution of coe@pleinant's lease 
the Yasteocd avenue luprevencnit hed been constructed up te the 
third story walis ané the worksen wore setting the secend flcer 
joists of the Sheridan “ocd iuprovew:nt, Bais, the oricins2 lessee, 
and eoaplainants’ sredesessor in titie, went to the office of the 
renting agent, who had eketeches of the stores only. He inforsed 
ths sgent thet he desired a store next to the hotel entrance, +4 
friend whe aceoupanied Bais ursed him to make tke lease on the 
g@reund that he would have hotel guests for custeoners, and the 
agent told him that a hotel and stores would be located in ae 
building, They examined both buildings, which were evidently 
designed for hotels, but separentiy sot vlenned for the surnoee 
ef serving wesis, and were te be wheat is keown age “Munroesean hotels. 

‘The answer of the @fendant Hotel Coupany adnite that 
it proveses to caonduet a restaurant in the buildime fronting on 
Sagtveod tvenue, and claims the riché so to ds, 


The questions to be decided are whether tic proposed 
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restaurant to be conducted on these premises occupied by the Ho-~ 
tel Company will violate the restrictive covenant in the lease 
under which the complainants claim and, if it does, whether such 
violation may be lawfully enjoined, 

The master finds that the defendants hold with no- 
tice and knowledge of complainants! rights under that covenant, 
and we think that finding is sustained by the evidence, We think, 
too, the ccvenant in the lease under which complainants claim isa 
reasonable cone, which will be enforced by the courts by means of 
an injunetion where defendants have such notice and knowledge as 
appear here, 

Appellees contend that a strict rule of construction 
against the covenant, as in derogation of common right, should be 
applied, and that if the court is in doubt the suoposed rights of 
complainants shouwld be denied; while apnellants contend that a 


liberal rule of construction in favor of the covenant should be 


o 


¢ 


adopted, Decisions are cited apparently in conflict, but we 


think our conclusion would not be differant whether we sustain 


+ 


he other in this respect, 


ca 
is 


the contenticn of the one party or 
Coneeding all other contentions of the cormlainants, 

we are nevertheless of the opinion that the decree was proper, 

for the reason that giving the covenant of the complainants! lease 

the most liberal construction reasonable, and considerins 211 the 


facts and sirmmstances at the time the lease was mads, and the 


5 


Lessor and lessee 


cr 


Situation of the parties, it seems elsar tha 
must have regarded the iuprovenents then being coustructed on these 
premises as two senarate and distinct beildings. If so, then les- 
sor and lessee must have intended that the restrictive covenant 
should apply alone to the Sheridan Road building, which was tte 


one demised in the lease. Such it seemis to us is the plain mean- 
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ing of the parase “in this building," ‘That the lessor must have 
so regarded it is apparent from the facts that separate designs 
were made for these improvements, separate permits to build them 
taken out and separate contracts for the construction thereof 
entered into, That Bais, the original lessor and comolainants' 
predecessor in title, must have been aware of the fact that the 
improvemerts would constitute two seperate buildinge is apparent 
when we consider that at the time the lease was executed the 
improvement fronting on Hastwood Avenue was up three stories; 
that the joists were then being set on the second floor of the 
building fronting on Sheridan Road, and that the buildings were 
not at that time connected; that the style of architecture, the 
eolor, the height, the floor levels of the two imprOVements were 
entirely different; that each had its separate entrances and 
exits; that in the rear the buildings were separated by a ten 
foot court and in front by two twelve inch brick walls, All 
these things were apparent to Bais at the time the lease was 
executed and they amounted to notice to him that if it was the 
intention to have the restrictive covenant cover both buildings, 
language appropriate to that purpose shouid be used, If the 
improvements as originally made constituted two buildings, then 
we think the changes made in the use and structure would not 
change them into one, even if that fact could be considered as 
‘material, The changes in structure were slight; the changes in 
use were, we think, wholly immaterial, Whether a given impreve- 
ment constitutes one or more buildings, we think depends on the 
construction thereof rather than the ownership or use of it. 
Houghton v. Moore, 141 Mass, 437; Fortesque v. Carroll, 76 N. Je 
Bouity 583. 


We think the covenant in complainants' lease is 
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valid but that it cannot be construed to cover premises where the 
proposed restaurant is to be located, The courts have the vower 
to construe but not to make contracts for litisants, 

The decree is affirmed, 


APFIRWED, 


Dever, £. J., and MeSurely, ¢g., concur, 
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Hepteaber &, 12:4, the Guperies court of Cock County 
entered o«. doeree In shies it divesiad tre Dertkern frast Seaman, 
& corsdretien, #2 digtwivute eertuin truet funde in ite bende in 
ageordance with the dircetiona of « dearer auterad duly &, 1081, 


dm the Sirewlt Court of Cook county is «u sult ontitiod Nertiem 
 ruet Conpany ef «1, v. Sergent at of, 


the deeres of July 8, 192, aspreved the account 
of tre Yerthern: Trust Cecpesy, troetee, and erderod « dlatriva= 
tion of the funia to Svelyn Flerence ouxrdridge, :May Aleen ‘‘ag~ 
éeliace targenut, Albert J, Camividye, Harriet vardridgce and Vir~ 
Ginds vawiridee Sehoellxert, “he teuptee sefuaed to eaaoly with 
the divestione of the deerme of July &, 12:1, for the reuton, ag 
it agserta, thei the treates «ag mot protected therehy an Piet 
one varty therete eas egrved with nebior af the wait by wtekliga-= 
hon ami woiling ef notiee, and thet certain cihor defencanta in 
the preosecdings whieh eulsinated in the dearer of duly &, 191, 


seme | “ ae "0 m0 7 


Tt ss 


ed besnaine fo ee a -dinia 0 sa 





had an interest adverse to taut of the trustee ond were ontitied 
unier the statute te one out a weit of error to rewewoo it. 
further veusem civen for the fidlure of the trastea te eoapky 
wit: the degree of duly 5, 2021, ds toat it wae bmeed in pars 
upon & deoree of the Cirouit aourt of Cecok County ontemid feb} 
Yaury 26, 21919, in the awe of Hortrers Trapt Coapany, Trustees, 
v, Albert 3, Sardridge et ol; thet on the 14th day of Januar, 
2926, a welt of error waa oucd ous of thie esurt to reverse the 
aecres of Yebrucwy 26, 19120; thet thie writ ef error muit is 
etili womding in thie court an¢d thet eresa errore have boon filed 
therein by infant cefendunts by thedr guardian ag Lites. 

All of the sarties interneted in the funta in the 
hems of the trustee sopemred or wort vergonally sorved by sate 


mons ax by eony ef the W112 im the euit ehdoh teruinate?d im the 





deeres entere4 ceptecskber G, 1901, The trestes hie aopenial from 
this deeres t¢ thie court for the sunpoee, we aepeers by the 
brief of counsel, “to cive ell sartiee on Gosertunity @4 sopaad 
in this court to auke thedr contentions, t« tha emi thet thay 
might be vreeluded from boreatter gain out « writ of exer at « 
inter tla te weverme the decree af “eptember G, 12>. ALL of 
the parties tc the progecdings below, exeayt certain winners, dm 
fosdantes, ineiet im this eourt that the deeree ghowld be of fired, 
amd thie geawe to ba the pegitien taker by the Porther: Treat 
Company, vedeh appears here ag soppelient, A gwerdiien ad Ligem 
appointed by this court for infant defendants, however, ovlle owe 
attention te the facet thet the deeres of duly 6, 1901, thea pre 
visions of whieh the truetee in erderad te somoly with by the 
teres of the deeree sppraled fron, i9 io pert wowed upon the 
decree entered by the Cireuit asurt on Petruary 28, 1020, and 
that & writ of errer te reverse the lstther deeres is sanding in 
this court, 
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Tt aopesrs from the eriefa filed fist plelatatfs in 
errey in the writ ef erver audit love eetered ints o eticvlation 
providing fer tho diaadeeel sf the writ of errox guilt coming in 
thie gourt, ond the quawlian ad Litem e@nite in his Uriel! thet 
if the olaintiffs in error in that proemediag cove to dlmexies 
their writ of error such setlon will cauge ite dlieanigevt, iaclude 
ing ¢rene errora filed therein on bebelf ef tut infant defamiarts, 
ead im thet erent the etetus of tae cregent utnenl and La pape 
tias thereto will be the suse «8 thoush noe writ of error vere 
pending. 

1% @@caa to bo eoneeded that the weit of error eae 
not made « Supoyesdiens wy an order of this epurt onl thet an 
affirymance of the deoree af Seotesbor 4, 1921, «ould ewe the 
effeet of putting on end to the entire orseecdings, Yor the 
infant defendacte it io mid by thede cuurdian thot the affirsance 
of the decrees ser before un i115 merely orevent such deifeniante 
from oroeceading at some future dete agsinet the trustee if it 
whould distribute tho fumia in saenorience with the dearee of 
duly 3, 19051, aud thet ouch infant defewiante wonkt esky ke oop 
mitted to curaue the truet estete in the bends of dietri ertece, 

3 agree with thie eontention aad i¢ is cur cyinlen that under 
the sutherity of the ease of Shogun See tsary Zroeb Cs.. 
206 Ill, S24, the trustee is required te pay ower the funmie in 
ite hands to diatrhbutees mumed in the deeree in accordance with 
ite diveetions, “hen under sectien 19 of the Chancery .ct de- 
femiants served by publication in « gait seek to set amide « 
deemes dirceting « distribution, the trestee will be mweoheated 
efter @istribetion ade in aecerdanee sith the temas of tbe die 
sree, 
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in dte opinions in the Chep isn eome the Bapimese Tout 
gadd: 


bees perty garved by mubldcation de sot deorived 
of any risht which he hod before, “he evart hoy orcared 
the custody of the proserty te be handed orer te « distributes, 
tut the veneresident hae the mate right to fellos the property 
tinge the dietributeo's hands os be hed ty fellow 4% inte foe 
heads of the court or truetee, The right hes Been changed 
tro ome apd ey the trustee te one peer the aintri betes, 
the decision ef the Kalish courte ef schamsery protecting the 
trustes where distrisation wae dworeed in the obeenee af pare 
ties vane « doctrine that cae reearnised Lome before our sone 
wtituiions vere adopted, acd therefore folleosim<: thete rules 
is sot teking ereperty without due srecese of (ov, contreay 
$% Sur eonetitution, * 








t¢ ds conceded oy ererybody she Bpomare in the present 
proceedings that the instant come is covermed Wy the decision of 
the Chapmay ease supra, exeept thet the guardian fer the infirt 
defesdants surcests ta uo the yvendenay of the wrat ef error evid, 

Phe pendemey of the tit of error ault to reverna the 
deares of February 26, 1019, in view of what sopeors by the briefs 
ef counsel, tothe fer the infunt defenducte att copeliess, suet ke 
regeurdec cm a weot question, The pirties whe aun gui the writ 
of earrer are the sauwe oerecne whe appear bere ond ugk for on ate 
firmanee ef the deeree copenled from, they appear ae sonplolnentes 
im the uit which resulted in the deores of Soptevber 8, LPL, 
amd they souch= in the oreeecdinge below « eoupiience on the sart 
ef the an, the deewee of July 5, 1991, which erdevred « 
diatribution of the funds, These fuete tukan in eenneetion vith 
the statenent} made in this proeecding om behel! of chaintiffes in 
error in the suit te reverse the decran of Pearncry 26, 2920, that 
they have entered inte « stipulation te disulwe the writ of erres 
wit on affirmones of the deeree of Septenber 4, 101, actand4 
if sot techniealiy, pute an ami te the welt of orror procerds age, 

the deeres of the fuperier court is «ffirned, 
Cotumily ark Metehett, J7,, cur, 
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MR. PREGIBING JUSTICR GRISLSY DLIVeReD THE OPINION OF THE COURT. 
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Plaintiff, a physician and surgeon, commenced an action 
in the Yunicipal Court of Chicago against defendant te recover 
the sum of £294, ‘er profeesional services rendered from May 26, 
1918 to Auguet 5, 1918, to George Callahan, an employee of 
defendant, under an oral ecentract. Callahan had been injured 
while working in defendant's factory. in ite affidavit of 
merits defendant stated that it hed empleyed plaintiff te render 
medical services to said Caliehan oniy te the extent to which 
defendant was obligated un to do under the Yorkmen's Compensation 
Aet and that it had not promised or agreed ta pay plaintiff for 
any other services. On the trial without « jury, the court found 
the issues agoinet the defendant, sesessed plaintiff's damages 
at the sum of (294, and entered judgment ageinst the defendent 
for that amount. 

It appears thet Callshan wae injured on the evening 
of way 25, 1918; that plaintiff was telephoned for; that eorly 
in the morning of May 26th he removed Callahan toe a hospital in 
Chicage and at once performed am operation on the latter's ine 
jured arm end on Juhe rd performed another operation; that up 
te and including June 4th he hed performed services to the value 
of $225; thet subsequently and up to and including August Sth 
he continued from time to time to treat Callahan and made an 
additional charge therefor of 969; and that at the time Callehan 


was injured the defendant was engaged in e business coming within 
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the terme of the Jorkmen's Compensation Act of Lllineis then 
in force end Calichan was also subject te the provisions of 
seid act. In paragraph A of section 8 of said Act (Hurd's 
Stat. 1917, Chep. 48, See. 1335) it is provided in part that - 
“The employer chall provide necessery firat 

aid, medical, surgical and hespital gervices; also 

medieel, surgical and hospital services for a period 

not longer than eicht weeks, net ta exeeed, hevever, 

the emount of $200." 

Plaintiff testified that on Hay 26th, after he had 
removed Callahan te the hegpiteal and had performed the first 
operation, he went to defendant's plant and had e conversation 
with Mr. Deutsch, manager of seid plants; that Seutech then told 
him that he should not spare sny expense, but give Culishan the 
bext of care and endeavor te save his arm, and thet defendant 
would pay the bili; aml thet at no subsequent time did Deutsch 
tell him (pleintiff) not to rehder further services te Callahan. 
Deutech testified on defendant's behalf thet in the conversutien 
he had with plaintiff the latter semmed anxious as regards getting 
pay for his services; thet he (Deutsch) told plaintiff nei ta be 
afraid tat to do everything possible for Callahan; thet he did 
not sey anything to plaintiff as te how long he was te treet 
Callahan; «and that he did not tell plaintiff that defendant sould 
pay plimintiff's bill, bat on the contrary stated that defendant 
carried liability insurance. : 

the principal ground relied upon fer a reverral of the 
judgment ia that the trial court erred in refusing to udmit cere 
tein evidence. Defendant offered te prove by certain questions 
apked of u witness, and by certain letters and documents offered 
in evidence but not edmitted, th:t at the time of the secident, 
ang long prior thereto, defendant carries liability inevrance 
with a certain ineurence company to whem it had reperted all 
accidents which had oecurred in ite plant; thet said insurance 


company after receiving netice hal taken entire charge of the 
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matters involved, and after giving notice defendant took no 
further action as ragards handling the medies1] ceases; that on 
Way 28, 1912, defendant sent «a «ritten repert to said insurance 
company, giving full details of the accident end advising seid 
company that Celishan hed received medicel attention from plaine 
tiff at said hespital; that en Jane 4, 1918, plaintiff received 
& letter, deted dune Grd, from «esid insurance sompeny, in rhich 
it etated that it wes the Lusurer of dceferidant in the Callahan 
ease end tant it had been advised that plaintiff wse treating 
Caliahan, and in which it further stated; "You will please undere 
stand that the case ia to be denlit with as per the provisions of 
the Workmen's Compensation Act; you ere no doubt femiliar with 
the medical provisions im the Act and shell be governed thereby; 
if injured is likely to euffer disability ef over one week we 
shall appreciate if it you will ct earliest opportunity furnish 
Us © written report on the case by use of the enclosed form"; 
that on June 5, 1915, plaintiff made out no full report of the 
Callehan case en the form, and sigacd and sent the some te the 
insuramce company; and that in the policy which had been issued 
by said insurance company to the defendant, and which was in ferse 
at the time of the accident, it was provided thst ssid insurance 
company should "pay the compensation and furnish the medical, 
surgical and hospital services and medicine,” provided in said 
Workmen's Compensetion ict, “on behelf of the assured, to any 
person or persons to wher such compenestion shell become due for 
or on account of personal injuries.“ 

Ye are of the opinion thet the court erred in refusing 
to admit the offered evidence. Taken in connection with the 
testimony admitted in evidenes, partiqularly that of defendant's 
witness, Deutsch, and keeping in mind the provisions of the 
section of the Yorkmen's Compensation Act chove mentioned, the 


offered evidence tended to prove, we think, that defendant under 
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ite verbal arrancement with plaintiff wae net itself liable 
to plaintiff te «a grester smount then #20C. And we think it 
GliesPly tended to prove that defendant's liability to pelaintiff 
could net in ony view of the case he greater than $2256, which 
was the veliue of vleintiff's services rendered prior to the 
receipt by him ef the letter of the inaurance company above men~ 
tioned, which directed his attention to the provisions of the 
Workmen's Compensetion Act regarding medierl services, advised 
him that the insurance cempany eas the insurer of the defendent 
in the Callahan ense and requested him te make a full report as 
to Callahan's injuries and condition. Pisintiff, by making the 
report remested, secminciv recornized the autherity of the ine 
surance company to act in the future for the defendant. It does 
not appear that pleintiff made any acreement with anyone ree 
garding future services after the receipt of said letter from 
the insurance company, but it doen aprear thet he continued from 
time to time thereafter to trent Callehean even after the eisht 
weeks period mentioned in ssid Act had expired. 

For the error of the trial court in refusing to 
admit the evidence offered the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


Barnes and Morrill, J7J., concur, 
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MR. PAUSIDING JUSTICH“ GAIDLSY DELIVERY TER OVINIOS oF FHS COURT, 

Qe Marsh 39, 1920, plaintiff commenced en action in 
replevin againet the defendant, Rurnet¢, in the HMunisipal Gourt 
of Ghieage, @laiming the right to the posaesesion to cartain 
enumerated office furniture, whieh under the writ the balliff 
took from Burnett's office at Room Ho. 100 in the Exchange 
wailding at the Union Stosk Yards, Ghiearo, end on the same day 
turned over to plaintiff, taking ite receipt therefor. On the 
trial before the court without a jury plaintiff's only witness 
was Rudolph Sabath, president of plaintiff. At the conelusion 
of plaintiff's evidence the court, not desiring to hear any 
witnesses for the defendent, found thet the right to the 
possession of the property was not in the plaintiff and adjudged 
that the defendant recover its pussession and that a writ of 
retorno habendo issue. Plaintiff by this appeal seeks to 
severse tha judgment. 

Plaintiff, in its bill of partieulars which it filed an 
defendant's motion, alleged in saubetanca that it agreed to sell 
ana@ one Gharles ~. Milier agreed to buy the furniture at the 
price of $862.85; thet Miller agreed to pay ssid sum upon the 
delivery thereof; that plaintiff delivered it to Miller “ané 
placed same in the premises of the defendant, Abe Burnett"; and 
that Miller has failed and refused to pay for the same. 

Plaintiff's witness, Sabath, testified in substance that 
plaintiff frequently had had businesa relations with Miller; 
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that the latter called on the witness ond ordered the furniture 
at which time he made « deposit in scart payment thereof and told 
the witness that as soon ag it was delivered he would give him a 
eheeck in full payment: that all of thea furniture was delivered 4 
plaistiff's truek to said office in four separete deliveries, thi 
firet delivery being on January 7, 1920, and the last on January 
9, 1946 (i.e. about 60 days hefare this replevin setion was 
eommenced); that at the time of one of these deliveries an 
invoiee or bil] wae deliverad but at whieh he did not mow: that 
plaintif? sent statenents of indebtedness in the usual form to 
Miller at said office om Janvary S0th, February 3rd, February 211 
and Mareh 9th, 1920, but that no payments were made: that 
the witnees had a conversation with Burnett in said sffice 
on the dsy before the furniture was replevied, before which 
tine he had never talked with Burnett about the furniture; 
that at that time he saw the name "4, Burnett & Oo." om the 
offices door; and that Miller's name was never on aeaid door 
to his knowledge. 

It clearly appears from the evidences, we think, that the 
Sale of the furniture war meade to Willer on oreiit, thet it 
was not a sale "0. 0. D.” ami that plaintiff had parted with 
the title ts the furniture. There was no proof that when the 
friver of plaintiff'a truok delivered the furniture at the 
different times he had any order from plaintiff to sellest 
any monies or that he made any demand therefor. On the other 
hand it eppears that he delivered the goode and that later 
plaintiff on several secesions sent bills or statements to 
Miller. Gounsel for plaintiff, in support ef their content ion 
that the finding and judgment of the trial esurt were 
erroneous, cite the ease of Yella v. Merle & Reaney Miz, Co., 
66 Ill. App. 892, 296, where it is atated, quoting from 
Ganedian Bank v. MeGrea, 106 Ili. 281, 298, that “where 
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personal property, other than commercial paper, is by eontract 
gold for cash, to ba paid for om delivery, the delivery and 
payment are to be sonourrent acta, angtherefore, if the goods 
are put into peesession of the buyer, in expectation that he 
Will immediately pay the pries, ani he does not do it, the 
seller is at liberty to reward the delivery as conditional, 
ana may st onee reclaim the gooda." This principle of law 
clearly eamot be applied to the present gase under the facta 
in evidence. And we think that the finding and judement of 
the trial court wore correct for another reason. It was not 
shown thet any demand for the return of the furniture was mede 
wm the defeniant, Burnett, before the replevin action against 
him was commenced. "Where a party obtaing the possassion of 
property lawfully, an action of replevin eannot be maintained 
to recover it until a demand has been made snd the possession 
refused," (Ohio & Mississippi Ay. 09. v. Noe, 77 T12. 513, 614.) 
It appears that the furniture was originally placed in the 
premises of Burnett and that he was in possession of the same 
when the replevin action was commenced. It is to be presumed 
thet his possession was lawfol and slaintiff's evidence was 
not to the contrary. (Rosenbaum v. King, 114 Ill. App. 648,651.) 
The judgment of the Munieipal Court is affirmed, 
APPIAMELG « 





BARWiG and MORRILL, Jd. concur. 
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PEOPLE GF THE STATS OF 
ILLINOIS ex rel. VAL#Y 
TOBARKIZVICZ, \ 
\easeiones APPEAL FROM 


BHUNICIVaL COURT 
¥Bo 
GF CHICAGO. 


1992 1.A. 649 


MR. PRESIDING JUSTICE GRIDLEY DELIVERED THE OPINION G¥ THR COURT. 


WALTER KUS, 


On December 22, 1919, Valey Tobarkiewice filed her 
sworn complaint in the Punicipal Court of Chieave under the 
Bastardy act, alleging thet on Kay 11, 1919, she was delivered 
of a male child in the City of Chicago, that at that time she 
was and still is an unmarried women, and that Walter Kus was 
the father of the child, The defendant was arrested and gave 
bond for his appearance. The cause was placed on the criminal 
calendar of the court for triel. The proceeding, however, is 
a civil one. (HeCoy v. People, 71 I11., 111, 114; Hawlings 
ve People, 102 Ill., 475, 478.) On January 27, 1920, the 
defendant having waived a jury trial, the court found him 
guilty as cherged in the complaint, and adjudged that he was 
the father of the bastard child and that defendant pay to the 
clerk of the court, for the support and education of the child, 
the sum of $550, in installments. The defendant prayed an 
appeal and filed his appeal bend. He was given 60 days within 
which to file a bill of exceptions, and on Warch 22, 1920, 
within the required time, he presented a bili of exceptions 
and the trial judge marked the same "presented." The bill of 
exceptions was, however, not signed until September 21, 1920, 


when en order was entered approving the same and directing it 
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to be filed muns pre tunc as of March 22, 1920. 

On direct exemination, the complaining witness, giving 
her nome ac Valeria fubakrewicz, testified in substance that she 
was married on Hay 10, 1919, but was now single; that the baby boy 
was bern in Chicage on May 11, 1919, one day after her marriage, 
and was now in her care and custedy; thet the defendant, “alter 
Kus, was the father of the child; that she had sexmteal intercourze 
with him on August 16, August 17, and August 20, 1915; thet on 
August 20, 1915, she told him he would become a father and he 
told her to lesve everything to him; and thet afterwards he vent 
sway and she did not see him again until he appeared in courte 
On cross examination and in respense to questions ssked by the 
trial judge, she further testified in substance that she was 
married to Casimir Manke by a priest in jt. Casimir's church in 
Chicago on May 10, 1919; thet Easke’s mother suggested that he 
marry the witness; that all went te the office of the county 
Clerk and os license was procured; that at thet time Feske’s 
mother steted thet he wns 21 years of age; thet Haske, when he 
married her knew thet she was pregnant and that “he guid that 
he was entiefied with me"; thet after the marriage she and Maske 
went home and he stayed with her for one day but did not cehabit 
with her; that efter the ohild wag born he left her end did net 
thereafter return; thet the child was given the name of Cesiniir 
Mecke; end thet subsequently her marriage to ¥aske waa annuiled 
before one of the judges of the superior Court of Cook County. 
fhe attorney for defendant objected te her tevtimony that said 
marriage had beon annulled as not being the best evidence and 
that the reoerd of the annulment should be produced. The court 
overruled the ebjection. 

The complaining witness was the only witnese in her 


pehalf, and at the conclusion of her testimony defendant's 
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attorney moved for a finding in his faver on the ground that 

on the day the child was born she was a married woman, and that 
no annulment of the marriege had been properly preven. The 
position taken by oppesing counsel was that the murriage, having 
been annulled, was veid sb initio, and thet, henee, on the day 
the child wee born and on the day when the complaining witness 
filed the complaint, she wes an unmarried woman. ‘The metion 

of defendant's atterney was denied and he was directed to proceed 
with the defense. 

Walter Bus, the defendant, teatified in substance that 
he lived at 2540 &. thipple street, Chiengo, and had lived there 
centinususly since August, 1914, and prior thereto; that he had 
known the compluining witness fer about two years; thet he had 
once in July, 1913, teken her out te a dancing party; thet he had 
never had sexual intercourse with her; and that she had never 
teld him that she wa» pregnant er thst he wss the father of the 
ehild. Alice Kuliis testified in substance that several months 
before the child wes born she ond the complaining witness were 
working for the seme mannf«<cturing establishment in Chieage; that 
on one occasion the latter seid that she was in « family way 
and that Maske was the father of the unbern child; and that at 
anether conversation had after the child wae born the complaining 
witness had told her thst she never had had intercourse with the 
defendant. Theresa Kallis, sister-in-law of Alice Kallis, 
testified in substance that about three months after the child 
wae born the complaining witmegu told her thet she head had 
trouble with her husband becmuse of the birth of the child, bat 
that the defendent had "never touched her” and that she had “had 
nothing to do with anybody but Maske.* The complaining witness 
denied making the statements mentioned to either Alice or 


Theresa Kellina. 
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Coumeel fer defendant contends thet the finding and 
judgment sre against the lew and the weight of the evidence. 

In the cause of People v. Yolksdorf, 112 Tli., 292, 
the construction of the first sectien of the Bastardy Act was 
involved, and the court said {p.295); "The statute authorises 
the making of the complaint when a single woman is presnant 
with child. Im that case the complainant must be ‘unmarried! 
at the time of making the complaint. It also authorizes the 
inatitution of the prosecution when an unmarried wonan has been 
Géelivered of a child, in whieh case it is not necessary that 
she be unmarried when she makes the complaint. * * The true 
construction of the statute is, that the mother shall he une 
married at the time the child is born, and the word ‘unmarried’, 
in the law, does not properly relate to the time of making the 
complaint." In other ¢ases, also, it has been held that where, 
as here, the complaint is mode after delivery the mother must 
be unmorried when the child is bern. (Alminowlez v. People, 
117 Ill. Appo., 415, 4173; People v. Griffin, 142 111. App., 588, 
892.) Im the present case the complaining witness testified 
thet on the day before the child wes born she was married to one 
Casimir Waske; and she was allowed to testify, over objection, 
that said marriage was subsequently annulled before one of the 
judges of the Superior Court. If the marriege was annulled by a 
Geeree of a court, that fact was not proved hy proper evidence. 
Ana in our opinien it was not shown by a preponderance of the 
evidence that the defendant was the father of the child. We 
think thet under the circumstances there should be « new trial 
of the case. 


Counsel for defendant also contends thet there is = 
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variance between the complaint and the proof in thet in the 
complaint the name is "Veley Tobarkiewies" while on the stand 
complainant gave her name as “Valaria Tubakrewier." ‘There is 
no material variance. “Valey" is probably an abbreviation of 
"Valaria* and the difference in some of the letters in the 
wurname may have been cuused by faulty transcribing. 

Yor the reasons indicated the judgment of the 
Muniecipsl Court is reversed and the cause is remanded for 
e new trial, 


REVENSED AND ASMANDED. 


Barnes and Morrill, JJe_. cencur,. 
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WR. PRESIDING JUSTICE GalSLEY DELIVERS TRE OPINION OF THR COURT. 

This ig an epneal from a judgment for $226 rendered in the 
Municipal Gourt of Unigaro against the defendant, Loebman, 
after a verdict of a jury, in an aatian to recover cartain rent 
alleged to be dua. 

tm hie smended atatement of alain plaintiff allezsd that 
yen$ was dve him for the west store of the premises, 4216-15 
lewrenge avenue, Chisago, for the months ¥¥om May 15, 1918, 
wp to and including October 15, 1918, and for the months of 
April, May, June, Jaly and August, 1919, at the rate of $25 
pex month. fhe defense was that defendant did not agree to 
pay any rent for the premises for said months end that he waa 
not indebted to plaintiff in any sum. 

It is vmudiaputed that from Muy 15, 1917 to May 15, 1918, 
defendant seecupled the premises ac plaintiff's tenant under a 
written lease and at e rentel of $25 per month, which was paid. 
Plaintiff wae the only witmess called in his behalt. His 
testimony tended to show that about the time of fhe expiration 
of said written lesse he made a verbal arrangement with the 
defendant ty which the lather was to sceupy the premises until 
the fcllowing fall. or winter, paying rent at the same rete as 
before; thet defendant continued to ocenpy the premises; that 
sometime during the latter part of Getober, 1918, at defendant's 
request, he verbally sgreea with defendant that the latter 
would not have to pay any rent for the premises for the coming 
fell end winter months but would be allowed to retain | 
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posaseesion of the premises, and keep hie belongings therein, 
until plaintiff had procured another tenant, of whieh fact 
_ defendant would be notified and he eould then vacate; that 
defendant thereupon ceased doing the business he had formerly 
done in the premises, but made sacasional visits fhere to 
procure his mail, ete., ani some of defendant's belongings 
remained therein; that plaintiff made repasted demands of 
defendant for the payment of the rast due rent for said 
months from Bay 15, to Ostober 15, 1918, but that defendant 
aid not pay sane claiming that he was short of funds, ete.; 
that in March, 1929, vlaintiff ealled upsn defendant at the 
latter's home, had an interview with hin slome, and notified 
him that a Mre. Kaiser wanted t> rent the premises; that 
defendant then told him that he intanded to resume his business 
in said premises and wantei to keep them for himself: that 
shortly thereafter defendant clasned up the premisas, reauned 
his business there with plaintiff's congent and ¢ mtinusd 
to ecoupy the same inti] Auguet, 1919, when he moved ont; 
and that defendant never paid plaintiff ang rent for the 
period from May 16, to Yotober 15, 1918, or for the segond 
period mentioned. Defendant did not himself testify and hia 
eily witness waa hia bookkeeper, Mildred Boushier, and her 
testimony contradicted that of phaintiff on several material 
points. There was, however, no contradiction s2 plaintiff's 
testimony az ts hia interview with defendant iu Maren, 1919. 
It is urged that the Judgment shonia be reverned because 
plaintiff did net show by the required preponderance of 
evidence thet he was entitled to recover any sum from the 
@efentent,. Ye cannot agree to thie. Ye think that the case 
Was omé peculiarly within the province of the jury to 
determine upon the conflicting testimony and upon the 
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circumstances in evidence, and that the Jury was fully 
warranted tn reaching the goualucion it did. 
The judgement of the Unnicipal Court ia affirmed. 


APPISMED. 


BARNES and MORRILL, Jf., eomour. 
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APPEAL FROM SUPERIOR COURT, 


2221.A.650 


WILLIAM HESSERT et el., & 
ON APPEAL OF 5 é 
WILLIAM HESSERT, é 
» Appellant. 


Re tn trae tae Mee Mager Orman? Mice! Smee a 


WR. JUSTICE BARNES BYLIVERED THES OPINION OF THE COURT. 


Appellee is the daughter of appellant. Im 1901 a 
savings aceaunt in her name wes apened in the Illinois Trust 
and Savings Benk, eubject to his control and net to be drawn 
out except om his signature and presentation of the pass book 
containing the entries of the deposits. These deposits were 
made during the firat five years of appellant's minerity. 

There were ten of them, agecregeting $490, and amounting with 
interest to $827.60, when the decree appealed from was entered. 

On reaching her majerity sppellant filed her bili in 
equity ¢laicing her ownership of the fund, that the bank ree 
fused to pay it to her on the ground thet its withdrawal ree 
quires her father's signature, thet he refused to give it, and 
preying that the money so on deposit be decreed to belong to 
her, free snd clear of all claims of her father, and that the“ 
bank, which is s party to the bill, be directed to pay the 
seme to her. 

Appellant filed his answer end e erossebill alieging 
that he opened the account, deposited all the moneys therein, 
that they were hia own and not given by any other persen for 
eomplainant's benefit, that he never made a gift er parted with 


the ownership and control therecf; that his former wife, 
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appellee's mother, deserted him in 1906, going eway with the 
daughter and taking the pase book in question, thereby preventing 
him from withdrawing the moneys which required its presentation; 
that he obtained « divorce from his wife in 1908 on the ground 
of desertion; that the daughter hae been ont of the State with 
her mother and he has not seen her since 1906, and that the bank 
has refused to pay him the money without presentation af seid 
pass book. The cross-bill prays that the money be decreed toa be 
solely his, free and clear of sil claims by appellee, that Ou 
bank be directed to pay the same to him, and that complainant 

be directed to surrender the pass book. 

Qn the evidence produced before the chancellor a decree 
was entered as prayed for im the bill, and the crossebilil was dise 
missed for want of equity. The decree finds that it was the in-« 
tention of complainant's parente to epen the account fer her 
benefit; that the pass book was duly delivered to complainant; 
that a valid gift of said moneys, and each and every part there- 
of, was made to complainant; that she did have, and appeliant did 
not have, the legal and equitable title to snid moneys. 

Complainant relied mainly on the deposition of her 
mother, apoellant's divereed wife, to support her bill, which the 
chancellor received in evidence over sppellent's objections. The 
ruling is urged as error, appellant contending it was inadmissible 
under sec. 5, ch. 51, Hurd's %. S., which provides thet °ne 
husband or wife shall, by virtue of sec. 1 of this act, be 
rendered competent to testify for or against each other as to 
any transaction er conversation occurring during the marriage, 
whether called sa a witness during the existence of the marriage 
er after its dissolution," except in certein cases within which 
the case at ber does not fall. | 
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The deposition was to the effect thet complainant's 
mother accompanied apvellient to the bank when the initial 
deposit was made; that it consiated of money given for the 
benefit of complainant by her grendparents; that appellant 
gave her the pase book for keeping; that all subsequent deposkis 
were made by her and consisted entirely ef gifts te complsainant 
from others than her father, except approximately $25.00 given 
by the father, The only other testimeny for complainant bearing 
on the qestion of ownership was that of the attorney whe acted 
for her mother in the divorce proceeding to the effect that in 
1908 when it was pending, he ssked appellant to have the account 
Placed under the control of complainant's mother, and that while 
he refused to do so he admitted that it consisted of gifts to 
complainant. On the other hand, appeliant and a witness, whe 
tlaimed to be present at the interview - had e dozen years before 
the trial - denied the making of auch advissien, and appellant 
teatified thet the facts were as set forth in his answer and 
creas bill, and to impeach contrary evidence in the deposition 
as to who made the deposits, produced the slips of danosit, the 
first eight being in his hondwriting, and the other two in his 
wife's. 

The controlling fact in issue waa as to the ownership 
of the fund, and the material part of her testimony wes that the 
deposits consisted of sifte to complainant from othere than her 
father, except about $25.00 given by him. Her testimony with ree 
gerd thereto purporta to show that her knowledge of the facts cume 
to her from other sources than her husband and not by reason of 
any confidence growing out of the marital relation. It wold be 
very natural that if the moneys wore given to comploinant or for 
her when she was less than five years o14 the child's mother would 
be the one likely to knew it and obtein the information from the 
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denors; and whether she went toe the bank end made deposits of 
these sums would also be a matter within her own personal 
knowledge entirely disconnected from the marital relation. 
After an extensive review of suthorities touching 
the admissibility of such evidence, the Supreme Court in 
Mablstedt v. ideal Lighting Co., 272 Ihl., 154, recognized aa 
the prevailing rule thet a husband or wife ia not precluded at 





common law or by statute from testifying to facts not Learned 
through the confidence ef the marital relation. The question 
arises, therefore, de the facts sworn and deposed te by 
urs. Heeasert come within this rule? 

While she teatified thet the pees book was turned over 
to her keeping by her husband, which might appear te be a 
transaction between them, yet it being one for the benefit of 
the deughter, the admissibility of her testimony thercon finds 
support in one of the decisions cited with apparent epprovei in 


the Mahistedt case, supra, - that of Selle v. fucker, 3 Binries 





366, where s widow was permitted to testify as toe the delivery 
to her of a bond by her husband for the use of a third persene 
Whether the deposits consisted ef gifts to complainant 
er of money belonging to appellant would not necessarily be 
determine? by deciding whe mace the deposits or who righifuliy 
had the custedy of the paes beok, which the evidence discloses 
was accessible to both parents while they lived together, wt by 
alfirmative evidence on whether the deposits were gifts heid by 
the father in trust. As, therefore, the testimony of the former 
wife of appellant bearing on this main and controlling qestion 
was Of matters coming within her knowledge, not through the 
confidence of the marital reletion but frem sources outside of 
her husband, we think it waa admiscible under the aforementioned 
rule, if the deposits consisted of gifts te the complainant 
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then under the proof and cireoumetances appellant would be deemed 
to hoid them in trust for her, and having reached her majority, 
ahe would have a right to assert her title and right te the 
possession of the fund end be entitled to the relief granted in 
the decree. If, on the other hand, the deposits consiated ef 
his own money, and, though intended as a gift te her were never- 
theless kept under hia sole contre] that was never relinquished, 
then under decisions that need not be cited, it could not be endd 
that the gift would be complete until he relinquished such contrel 
and gave her compicte power to withdrew the fund. 

ve are asked te hoid thet the grester weight of the 
evidence was with spoeliant. ‘hile perhaps different conclusions 
might be reached from it, we should not dieturb the findings of 
the chsneelleor unless we enn say they were manifestiy ageinet the 
weight of the evidenee. “hile on the material facts the evidence 
for one cide vas diametrically opposed to thet preduced by the 
other, yet when we consider the significant and undisputed fact 
that moet of the deposits were made just efter the helidays and 
complainant's birthday, when it ia claimed for appellee thet she 
received most of the gifts, - which is nédt explained by appellant 
etherwice than as “mere eoincidence” - that appellant has per- 
mitted the passe book to remsin with the mother and daughter for 
over thirteen years without demanding its return, and that he 
made no demand for the fund until netified ef complainant's 
assertion of ownership on her becoming of age, we samnot say the 
chancellor, with hic sdvantage of seeing end hearing the witnesses 
before him, was not justified in reaching the conelusion he @1dé 
frem all of the evitence and circumstances. 

There would be some basis fer appellant's contention 
that the gifte were not complete without his relinquishment of 
the contrel of the fund if the court had held the moneys deposited 
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were furnished entirely by him. But as the deeree of ownership 
in complainant is based en the theory that the fund was composed 
of absolute gifts te her from othere then aprellant, except 

ebeus $25.00, it must follow that the court accepted the evidence 
te that effect furnished by complainant. 

While it seeme to he adwitted that appreximately $25.00 
of the fund came from the father, yet if it was given, as is the 
effect of the evidence, to be commingled with the reat of the 
trust fund, then we think it mist be regarded as a part of it 
for whish he is acecsuntable as trustee. 

Accordingly the deeree will be affirmed. 

AFFIRMED. 


Gridley, *. Je, and Morrill, J., concur. 
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#MBRICAN STATE BANK, | 
Appellant. 





The judgment appealed from is fer $235.99 in farer 
of plaintiff below, entered on a jury's verdict for that sum. 
fhe action is predicated on the slleged negligence by defendant 
bank in not using ressonable diligence to collect two drafte 
and in failing to follow instructions in regerd to them, and 
the case was oubmitted to the jury to determine whether 
defendant was guilty of such negligence, and whether plaintiff 
himself was guilty of negligence contributing to the alleged 
damage « 

There is no meterial dispute as te the facts. Pilain- 
tiff Dunn of Coleman, Texme, sold one Jacob Lanski, Chicago, 
two cars ef mixed iron at $23.50 per hundred net ton. The 
agreement provided that Dunn should draw for the same “against 
bill of lading showing railroad weights; freight charges to be 
prepaid or same to be sliowed on the inveice;" the material 
"te be subject to end governed by the weights grading and ine 
spection of the consumer receiving same, and settlement to be 
made accordingly.* Shipment was made September 16 and 17, 
1918, and arrived in Chicago October 13th. On September 24rd 
Dunn made two drafts on said Lanski through the Central otate 
Bank of Caelemen for $564.11 and $694.25, respectively, the 
amounte being based upon said railroad's weights. “aid bank 
forwarded the same to the Americen “tate Rank of Chicago on 
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the Intter dete, asking “no protest". Accompanying seid drafts 
vas @ letter of instruction saying "this is to sdvise yeu that 
should there be any difference in weights drawn for and the 
railroad weights that you have the authority to adjust the 
matter with Mr. Leneki. <Alse you will plesee accept the 
receipted freight bill in part payment of these drofte,” alse 
saying thet if Leneki paid the drafts upon presentation *we 
will pay his draft on kr. Dunn for the freight, the expense 
bill to be attached to the draft, alse will pay any difference 
in weights should there be a loss.* 

The bill of lading wes iscued to J. Ce Dunn, Chicago, 
Illinois, with directions to notify Laneki. It also stated that 
surrender of origimel order, bili of ledine, properly endersed, 
shali be recuired before delivery of the pronerty., The bilis of 
lading were attached to the drafts and were unendorsed. 

When the bills of lading were received an assistant 
bookkeeper employed by defendant called up Ur. Lanski's office 
but was unable to reach him, and sent him e notice the same 
day, namely, September 26, 1918. The next day he again called 
Laneki's office by telephone with regard te the matter, and 
the following day he wae called back and esked to give the 
weights of the cars, He gave the weishts as they appeared on 
the bill of lading. On the second day afterward he called 
Lanski's effice agsin end was again esked by the person respond- 
ing for the weights, and they were again given. The note teller, 
to whom he wae assistant, having returned from his vacation he 
turned the matter over to him. This was about Cetober 7, In 
the meantime nothing further was done about the matter. The 
note teller then cslied up Wr. Lanski's office and wanted te 


knew “what they were going to de.” The person et the receiver 
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said that they would eall back, Not hesring from Lanski his 
office wee called up from the bank again two days inter. 
Several conversations over the telephone of the same charecater 
followed, the final one being on October iSth, shen defendant 
received a telegram from the Texes bank to reduce the drefte 
to $1200, whieh wos immediately cormunicated te Lanski. Some 
one replying said thet Lanski would not pay the drafts. The 
bank replied that it would return them if not paid, and did 
return the drafts and bilis of lading Oeteber 15, 1916. It 
appears thet the telegram to defendant to accept ®1200 wea the 
result of a telegram from Laneki to Dunn, sent Ceteber 15th, 
saying ‘your car is about two tona short. Wire benk imnediately 
to accept twelve hundred dolisrs." 

The person acting for Langki in the matter testified 
that Lanski wrote Punn eslling his attention to the fact that 
the freight charges had not been prepaid and asked him to reduce 
the dreft to about $500 more, and that they heerd nathing more 
from Dunn with regard to the matter. Mr. Lanski never made an 
offer to defendant to pey the bill if the freicht rates were 
éeducted. ‘Gubeequentliy the Texas tank apked defendant te 
dispose of the two cars of iren. This wan done through the 
bank at a lose te defendant to the amount far which the judgment 
was entered, 

és before stated, plaintiff's claim is predicated on 
the theory of negligence, and the case was tried and went te 
the jury om that theory, leaving to them to determine whether 
defendant wus guilty of negligence that was the praximate cause 
of the damage claimed. And the sele questien before us is 
whether or not the undisputed facts sa above stated juetify 
the verdiet, one of the errors assigned being entry of judgment 


on such verdict after denying 2 motion for a new triaie 
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That it was the duty of the defendont bank to use due 
diligence in presenting the drafte for acceptance or payment 
and to follow the letter of instructions will be eoneceded. The 
negligence imputed to defendant is (1) in delay, as we undere 
stand it, in not giving persenal notice to Lanski that it held 
the drafts for collection, (2) failure toe give the Texas bank 
notice of nonpayment or any other information regarding coliection 
for 22 days and to return the draft within that time, and (3) 
failure to adjust the discrepancy in weight and accept the re- 
eeipted freight bill in part payment, or te sdvise Lanski that 
the Texas bank would accept his dreft fer the freight bill. we 
must confess our inability to see that the loss which ensued 
resulted directly from the bank's conduct in the matter. It is 
apparent from the state of facts above set forth that the loss 
ensued either from a breach of contract on the part of Lanski, 
or the failure of plaintiff Dunn te teke up Lanski's offer for a 
settlement or adjustment of weights and freight charges. By 
Lanski's contract he was to pay the drafts sgainst the bill of 
lading, which was to be attached thereto. This reasonably con- 
templated that the title te the bill ef lading would pass upon 
their payment. But the bill of lading attached to the drefts 
Z unendorsed, and without its endorsement the railroad company 
was not obligated to deliver to Lanski. ‘Suppose, then, the 
drafts hed been immediately presented te Lanski, would he not 
have been justified in refusing payment because the drafts "were 
not properly endersed*® ao that on their surrender he could get 
aelivery of the goods? Can it be ascumed that he would have 
paid the drafts without such endorsement? That the bill of 
lading was not endorsed certainly could not be cherged up te 
appellant. But the evidence indicates that Lanski would not have 
paid the draft« had they been presented te him. He or these 
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empowered to act for him knew they were at the bank and held 
there for collection. Lanski did net refuse to pay the dreftes 
beecsuse he did not receive personel notice that the bank held 
them. It is clear thet as drawee he would be held to have 

waived sush netice. whatever was the real reason for his paying 
no attention to the drafte until Octeber Lith, shen the cors 
arrived, it is «pparent thet the loss aforesaid was not the 
result of anything the bank neglected to do in the intsrim. 

It was not authorized to deduct the freight charges from the 

face of the draft without the production ef the receipt for 

them by Lanski, and that could not be done for he never paid 
them. If it could be said that the bank failed te carry out any 
ef the instructions in the letter ef September 25th, we think 

it was clear thet they were superceded by the telegram of October 
15th, directing it to aceept $1900 in full payment of the Graft. 
It gave notice to Laneski of this telegram, tut Lenski, on notice 
thereof, immediately took up directly with Dunn the matter of a 
further reduction to cover the freights, and made an absolute 
refusei to pay the draft for ($1206, and then it wee immediately 
returned. it ia not before us to decide whether Laneki was right 
in his claiz as to the amount of deductions to be made from the 
purchase prise. if he was, then plaintiff could not recover 
againet him. and if Lanski had no right to insist on such 
reductions plaintiff had his remedy for a breneh of contract. 

Put whether the less ensued from plaintiff's failure to carry on 
negotiations for an adjustment of their differences or from 
breach of the contract by Lanski, we think it is clienr that the 
evidence does not show that the loss ensued from the mere failure 
of defendant to give Lanski personai notice of the drafte or from 
failure to follow any instructions given. Accordingly the judg- 


ment will be reversed with a finding of foct that defendant wae 
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not guilty of the negligence charged. 


REVERSED WITH FINDING GF PACT. 


Gridley, P. J., and Morrill, J., coneur. 
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BINDING OF Fact, 


We find that sppeliant, American dtete Rank, 
was not guilty of the negligence or want of diligence 
or failure to feliow instruetions cherged in the 
statement of claim, and thet the leas which ensued to 
appellee, J. C. dunn, fer which the judgment was obe 
tained, wae not the proximate result of anything done 


or neglected te be done by said apnsilant. 
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LITHFLUX MINERAL & CHEMICAL 
WORKS, a corporetion, 





Appeliadt, 
APPEAL FROE 


ee ee a 


¥8o BONRICIPAL COURT 
4 OF CHICAGO. 
MERCHANTS CHEMICAL COMPsfiY, 
a corporation, : opr R is 
Appellee. > ps fg othe 8) 5 Q 


BR. JUSTICE BARHES DALIVERED THE OPINIGN CF THE count. 


This is a suit to reeover damages for breach of 
eontrset. The sole ismie is whether there wes an sgreement. 
The facts are undisputed, and the court having found for the 
defendant, appellee herein, the plaintiff apperiled. 

Plinintiff's president, a Mr. *ard, calied up 
defendant's office by telephone and inmmired the price of 
a esrload of Tri-Sodium Phosphate. in reply defendant on 
Nov. 17, 191°, wrote plaintiff, eaying: 


"Referring to your recent inqiry, we quote 
you, 1 carload TrieSedium Fhesphate, in barrels, 
at 34.90 per 1007, f.6.b. Mareus Hooks, Fennsylvania; 
teras, 3%) days net, less 1% discount for ¢ash in 10 
days from date of invoice. 

for shipment in bags, our price would be 10 
cents per 1007 less. 

®e would he in a position to make shipment 
within one week efter receipt of your order, and 
hope you will find our price merits your placing 
the business with us.* 


Defendant acknowledged said letter on November 19th, 


saying: 


*In reference to the above offering will say 
that we accept Same and you may censider thie eas 
our confirmation of the transection, sttached 
find our order £4482, together with shipping 
instructions. * * * Trusting that the above will 
receive your usual prompt attention, we are» 


LITHFLUX MINSRAL & CHEMICAL FORKS, 
Be Ve Ward, 
Mgr ® 
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Snelesed with said letter wes an order for a carload 
ef the material at the price and on the terms given in plain- 
tiff 's letter, ‘hile this negotiation wes pending plaintiff 
made another order for material, and when asked to establish 
its credit, withdrew the order. The foliowing day the person 
who conducted beth negotiations fer defendsent had o talk with 
said Ward shout establishing plaintiff's credit. ‘ard said 
that "it was not up to him to establish his credit,” and 
threatened suit if the erder in question was not filled. The 
next day, Yovember 21, 1919, defendant wrote plaintiff saying 
*that in view of the fact that you have not ss yet established 
your responsibility regarding eredit with the Merchants 
Chemical Compeny we find it impossible te accept your order 
#4482, and our quotation is therefore withdrawn.* There was 
another exchange of ietters in which plaintiff threatened te 
enforce liability, and defendant asserted its right sa te whom 
it would extend credit. 

Appellant claims that appeliee by ites letter of 
Yovermber i7th, mede it an offer which it sccepted. Appellee 
contends that ssid letter was wheat it purperts te be, namely, 
awmere quotation of prices and terme given in respenss to 
Plaintif<'s inquiry, end that while it expressed the hope that 
they might consummate a deal it made ne absolute offer to seil 
te defendant on these prices and terms, and, therefore, it had 
the right to determine whether or not it would accept plaine 
tiff's order, The court evidently took appeliee's view of 
the construction to be put en the correspondence, and we think 
it was correct in doing se. The judgment will be affirmed. 

AF IRBEDs 
Gridley, FP. 3., and Morrill, J., concurs 





hagitas » tel wohtO an sew tatdel bkas. gtle Seneioak 

~“tielg xi nevrig amyved $83 28 bem sodsq- geist ts iasxedene cus 0 
Ptddatate gakonoy eae Noltaitegen ald? sdkete «tet ded a? 2tse 
sintided ae ad betes neds bas ,iedxetan tot sehte nweltowe eisai 
PE OG wag we +) gaizols et af? , tahun ea@- wombs ix jeder Silidel 
aio Ey Whee 5 « bok drink aeto8 “Ot. onaigediogen dated ‘petouberes pe 
bine lag? .F iboats a*diidnialg prised das a9 aod bet bane 
baa * yr ek ais dealsades of wha ot Ta don oe 7. desta 
est  hellat vor exer medioase wk tobe old td Jhon Sonetasid? 
gnites Viseataig svete tasks ter {2182 (iS oredmaves tek dom 
baledldaten fee ee fon eved voy dads dentoons te wedv mt date 
ateadets’ end Atiw dibew galbieges YPiditianegaer tm6y 
cobxa tony d¢so9e 09 efdivwagmt 32 balk oy qeeqaed Levkundd 
gue erat " peorbidte ave terete af wolse tous tae baa’ -RERPy 
od hanedectts? Yiidtialq doide of areidel ke eytinkins cedeons 
made ef es tania 282 bsdveage: Jacbestoem ben yesisidall. socotee 
, : pe hhere: snyerian ad bison et 

Bes wetios edi “d eos senge: “tele nodal dosnt beet’ ce 
eeLl ages hadqeons $e ato bake xs2t0 ae st oben OTL poeenresl 
eV ies 138 as atroqrne dt tuthe aaw asges, ise baal’ ehnedtas 
ae senaqess a aoves oxen ete aa bag ‘ro noreegoun: eto 3 
teas e@gect sett beanerere 2h efide dusitd tea eereapat atthientate 
kien a? vetha sé¢ulead« cx eban th fash eo slanspnaon tdgkm yeds 
bet 4é ,otelevartt ~Aae ,eered boa seohaq eualt ae taabmeted es 
nial yotia hiwew 82 San ce tad) sete ‘enhendtye: os daghe sale 
to watv etendteqge: Moot genontes erao9 oot srobTo! aries 
Matdt ow fans , Pans bnoqe sttos asd oer y 40 oe of olde sxteuos out 


ehowtr Etta ad £Ltw dereengh rt, od? 08 andop a tourxes, aw a foes 





h 


CMATRNA * 
<teetes en siiievre bee veh a +! 


2So = 2412 









AS, & Corpere 
Sooo Llent, 


Ene 
ier 


C4 MORICTARAL COUR? 


PAS FUT en Pee, 
GP CHTGAR , 


WILTCH &, at COAT 
& Corporation, ° 


Pa a en Ren ge gl ce 


amen 
\ 2221.4, 650 


, JUSTICE BARNES OMLIVRAED THE OPISTION OF TER Gover, 


. 


This ia « sult for dwancesa to sunclilant's cate truck 
fron boing run into by eppellee*s tems of horses chile hitahed to 
& @On1 wagon, Plaintiff having wade out « prim, Cecio case de~ 
fendent subadtted ite defanse cangistine wiinly of the taat oueny 
af ite driver, Prom his testiuonmy if Appears that the teaa «se 
left ataniing im an Slley with the herses headine toward its 
down grade; thant the allay sloped at « crade of 3 to F feat 
from thet point to the next intersecting street about « block 
distant, where the arte truck atood; thet the wagon waighed, 
eapty, 4200 pounds; that the tuss were unhocked and « stray 
runmiing from the beek of the wagon pole was fastened te the 
bit of each horas, & device intenied te bring the weight of 
the wagon on the bite if the horses moved forward; that while 
the driver waa some 25 feet away from his tema the herses become 
frightened a% « possing milk wagen and trotted down said gerade, 
pulling the wagon by the bite, and came in collision «it: the 
Stamling saute truek, At the close of the evidence the cow't di- 
rected ea verdict fer applies, 

‘@ think it was for the juzy to say Trem auch evi~ 
dence whether it wae negiigenc: to leaves the tes hitebed in thie 
method where the grade of the street oy alley waa gueh thet the 
wagon might be easily etarted, and if etearted unler such eireutie 





natal © ie 





gtances the device could reasonsbly be exsseted to prevert the 
team froe ruuning away. 

fhe eases clted by sopellanmt are not spplieawle to 
the facts at ber, which the evidences had a tendeney te prove, 
namely, « concurrence of the driver's nogligenee with the al« 
leged cause of the team's atarting. 

The judament must be reversed end the emuse re- 
manied for a new trixnl, 

REVERED «ND READ. 


Gridley, °. d., ami Morrill, J,, eoneuw, 
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MB, JUSTICON BARNES OB.IVERED THE OFDNION OF TRS COUNT, 


Thie de a suit in seeumosit., Yhe declaration sen 
teins the cownon counte, supported by an affidavit of claim, te 
the effect thet the fudement wae for coeds, ets., maufsetured 
and delivered to defendant, for which there was due %5046,6, 
Refendant filed a ples of general issue with om affidavit of 
nierite and notice of set-off, The affidevit of merits was 
stricken ami by lears of court an amended affidavit of merits 
was filed, which on motion of plaintiff was <ise stricken, and the 
judgucnt eppesied from was entersd for vant of wu sufficiantiy 
verified plea, 

while appellant urges among ether points the ir~ 
regularity of s desurrer to the notice of set-off and on order 
sustaining the sume, the reel cusstion before us is whether the 
stricken and anended affidevit of merite did sot suffleientiy 
ateate & valid set-off in arerring in subctecce and effect thot 
plaintiff entered into « eentrast «ith defendant to sell ite 
goods exclusively to defendant within a year from ami after the 
date of the contract ani not te manufacture tham for amp other 
person in Chiesgo, and violated the sew: by selling to others 
within that time, by reesen of which defendant suffered Lonsea 
which were specifically enumerated in the affidavit. 
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In JustiMeation ef the atriking of suen effidevit 
appellee urces that if was too varue, Whatever defeets it may 
have had, we think if contained sufficient to show -« “eritericus 
elauim ef set-off. Om oral arcument before us spveliee urced 
that it did not state that the contrest in question, which waa 
to be performed within one year from and after its date, was o 
written contract, ani, therefore, ¢i4 sot show thut it eas « 
centract thet could be enforeed unier the Statute of Frenda; 
ani, further, that the contrest appeared te be unilateral. 

Ae to the firet contention, the ganerc] rule is that the Stetute 
of Prauds, te be «vailed of se 2 defense, must be pleaded 

onrd v, Comverse, 64 Tll, $512}, end that a dewurrer is an 
appropriate methed of raisins the defense only where the euse 
steted affirwstively epvears to be within the etatute, (Sleken v. 
MeKinley, 163 id, 318; Silke v. Willer, 171 id, 556.) By analogy 
the motion to atrike the affidevit sheuld not heve heen sllewed, 
it net affirsatively sppeerings therefrom that it was san oral 
contract not to be performed within ene year, liven if the one 
tract referred’ to in defendant's affidavit of defense folis 
within the Statute of Frauds it was mot void but merely voide 
able at the will of the plaintiff, end where one does net cheose 
to plead the defense or otherwise reise the point in the suit he 
will be deeued to have waived it. (Clayton v. Lemen, 233 111, 
435.) 

Bor do we think it appeara thet the centract pleaded 
wag unilateral, Under it plaintiff agreed to sell and deliver, 
end defendant to receive, accept and ney for, the goods delivered 
under it at the prices therein named, “e think it was error for 
the court to strike the sffidevit, Im this view of the cease it is 
unnecessary to consider the other amsigaments of error, 

| REVERSED AND REMAN OED, 


Gridley, P. J., and “Morrill, 2, eonewr, 
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Chandelier Company, s APPEAL FRO 
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# CIRCUIT COURT, 
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JACOB ROTHSCHILD et al., / 
doing business as Nothesch$id 
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BR. JUSTICE BARNES DELIVERED FRE OPINION OF THE COURT. 


The declaration in this case was on a promissory 


note fer 5185 of the law firm of Suthman 4 Rothschild, appellees, 


paysble on or before six monthe from ite date, Februery 17, 
1915, to the order of Harry Felgar. Appellees filed the plea 
of general issue and a notice of special defenses, among ther, 
that appellant was net the owner of the note at maturity; that 
it was not endersed or delivered prior te maturity, and that 
appellees paid the payee $177 efter its maturity and tendered 
him the balance of §5 before the suit. 

Plaintiff introduced the note and rested on his prima 
facie case. In defense Rothschild testified that Felgar 
presented the note to him for payment after its maturity; that 
it wae then unendorsed; that efterwards he paid him by the 
firm's checks $177 snd tendered him the balance; that Later 
one Schotke demanded money on the note, and he then ¢silled up 
Felgsar on the telephone with regard to it and VYelgar agreed to 
get the note from Schotke. Guthman testified thet he saw the 
note in Sehotke's poszession., This svidence tended strenely to 
show that Felgar was the real owner of the note at its maturity 
and afterwards. 

In rebuttal plaintiff testified that he bought the 
note from Felgar, whe was octing as his attorney, June 15, 
1916. while Felgsar corroborated him and denied that the 
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unendersed note presented to Guthman wane the note in question, 
he held an unexplained end inconsistent position in retaining 
the payments maie to him en the note after its maturity and 
then, beth as plaintiff's atterney in drawing hie plesdings 

in the case and ase his witness, niding plaintiff to recever 

the awount of such payments a second time. Phe jury may 

well have taken these facts inte considerstion when they found 
for appeliess, and we cannot sey that their verdict wes against 
the manifest weight of the evidence. 

It is urged thet it was errer to receive the evidence 
as to cchotke. It was edmissible to impeach plaintiff's 
testimony to the effect that the note had remained in his 
possession all the time, and also material in connection with 
evidence that Felgar had agreed to get the note back from 
Sehnotke, in whese possegsion it wer seen efter ite maturity, as 
tending to show the exercise of ownership by Felger, and that 
appellant was net the owner when the suit was breught. if 
appeliant wos not the oener then he was not entitled t6 recaver, 
&8 Claimed, the balance due on the note. 

The fact that the verdict was for “defendent" and not 
*gefendants* is mot invalid for uncertainty or es not being 
responsive. (Weat Chicago Street He 2. Coa. v. Horne, 197 Ili. 
280; Bacen v. Schepflin, 185 I1]., 122.) The judgment will be 
affirmed, 

AFPIREED 


Gridley, F. J., and Morrill, J., concur, 
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ROBERT M. SCHRAYER, i 


_ Appellees, / 
VBe \ z 


APPEAL FRO 


Cn ee ee ee 


‘ OF CHICAGO. 

MOVIE SMOKE SHOP coMPANY / r+ A 

and WILLIAM COHEN, a j Le 2 re if A ° 65 1 
App Liar Ii © gy OF 6% < r / : 


WR. JUSTICES BARNES DELIVERED THE OPINIGH OF THE coURT. 


this appeal is from a judgment for possession in a 
fercible detsainer suit, and the only question presented is 
whether the verdict was against the weight of the evidence, 

Plaintiff, the appellee, claimed that defendants' 
tenancy wes from month to menth, and defendants, appellants, 
thet they held under an oral lease for a year. ‘hen in 
Getober, 1919, plaintiff became the ewner of the premises 
defendants were escupying them under a month to month tenaney 
expiring on the 20th of each month, and it is undisputed that 
they contirmmed te held under such tenancy until the following 
June. The qestion of fact for the jury to determine was 
whether there was a change of tenancy in thet month. The 
wurden of proving the seme rested on defendants. It ¢onsisted 
ef the testimeny of defendant Cohen and another, against 
Plaintiff's denial, thet in a conversation on June 2ist at 
the premises in question, plsintiff agreed te lesse them for 
one yesr from that date. Because as te that conversation 
defendants produced two witnesses to one they urge thst the 
verdict wan against the weight of the evidence, If the 
matter were to be determined on the mere basis of numbers - 
which alone is never the test of the weight of evidence - 
plaintiff supperted his denial of such conversation by the 
testimony of two witnesses, himself and another, to the effect 
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that he was in another place et the time in question. He also 
presented the testimony of two witnesses, himself and another, 
ageinst Cohen's denial, that in the menth of July fellowing 
when Cohen was served with a thirty day netice as the basis 
of this suit, he offered plaintiff $50 additional rent if he 
would let defendants continue their tenancy. Such an offer, 
if made, wae unquestionably inconsistent with the claim that 
there wae a change of tenancy. The jury in determining the 
eredibllity of the witnesses upon such contradictory evidence 
may well have taken into consideration the elreumstances as te 
the well knewn conditions of the time and that such a change 
of tenancy without on increased rental cave plaintiff ne 
particular advantage, whereas defendent would naturally heve 
asked for s written lease. “e fail to see under this state of 
the record that the verdict was manifestly against the weight 
of the evidence. Accordingly the judgment will be affirmed. 
APEIRMED » 


Gridley, ». Je, and Horrili, J., concur, 
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Anpt Pi 
& #) ASPRAL PRO RVAICT ESAS COUNT 
VS. 4 r 
4 \ OB CHIC AGO, 
RICHARD J, TIODIEE et } anrsn CE 
Appalgants. } &} f, 4 Do 
7 ies fd i otto 


We, JUSTICG# BARERS DELIVERED THE OP INTOW GF ‘SP COURT, 


This is a@ suit, a3 stated in the states:at ef eisin, 
on an acpeal bend given on an angeal fron 2 judem«nt for possess- 
ion entered in a forcible detaincr suit Cetober 18, 1919, It is 
Gharged that the defendant Tiddies retained néssession witil 
damary 19 following, and that a resgoncble chorge for his use 
andi oegcupation until thet time, tegsther with the unpaid rent 
for October, wes 2173.56, Hone of the evervents ef faet in the 
statement of ciaim wes denied im the affidavit of merite, «sniich 
presented es the only grounds of defense (1) that Tiddles did not 
wrongfully withhold tha preuises; omd (2) thet rrier te October 
1, 1919, the plaintiff comeitted such acts se sneunted to an 
eviction of the defendant, causing demage which defendant pleaded 
in recouptent, 

The only preaf defendant offered wae that wearing on 
his elaim of right to reduction of duwaage te the sum of $75 ade 
mitted to be jue, The court rejected his offer of crosf, ap 
parently on the ground that the effidavit of serite wliesmc thet 
the ecta of eviction were pricr to Ceteber lst. The court, howe 
ever, later let in evidence relating to acta ef the landieord aub- 
sequent to O¢teber let. While this svidence wes improperly ree 
eelived, it was disregarded in the instructions of the court, and 
we do not think arvpellantsean complain that the court inetruc ted 


the jury that upon the evidence they could find an damages the 
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amount due under the lease fer the Geteber rent, witeh was not 
guestioned, ami in addition therete gueh demazer as the evidence 
warrented , AS the evidence ineluded gaid lease und the proof 

of the reagonable value of the presises for the holdover serial, 
and neither wag questioned, ani es defendant could not oroverly 
introduce evidence on matters mot pleaded in ite affidevit of 
merite and does not question the right to bring action upon the 
bend, we find no errors for which the judement should be sevarsed, 


APFIPIED , 


Gridley, P. J., ami Morrill, J., eoneur, 
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PEOPLE OF ERE STATE OF 
ILLINOIS, | 
Defendant in ’rnpr, FRAOR TO 

| MUNICIPAL COURT 


VSe 
OF CHICAGO. 


‘tn Rever. y pe 2 T A 5S 5 L 


BR. JUSTICK BARNES DELIVERED THE OPINION OF THE couRT. 


on 
i 


Cer Sant eet ncn Sree Rice? Annas Corer? args 


SAMUKL C. LBWIS, ©. 


Pisintit 


Thies appeal ia from a judgment of convictien 
upon sn informetion under section 306 ef the Moter Vehicle 
&et, appreved June 30, 1919, and in force Jamusry 1, 1920. 
The informstion is defective in the same respects as that 
in case Na. 26690, People v. Blue, in which we have this 
day filed en opinion reversing the judgement. Wheat is said 
in that case is applicable in every respect to the instant 
ease, and the judgment in this case must be reversed for 
the same reasons. 

REVERSED. 


Gridley, P. Je, and Merrill, J., concur, 
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PROPLE OF YHE staTEZ oF 
ILLINOIS, | 
¥RROR TO 


\ Defendant iA Srror, 


MUNICIPAL COURT 


OF CHICAGO. 


ait 


’ , 
FRANK MONACO, 


) 
) 
} 
} 
Pleghtiff in rrer > ie ee eR 
; 222 IA. 632 
MR. JUSTICH BARNES DALIVERED THE CPINION OF THE COURT. 


Yhie appeal is from a judgment of conviction upon 
an information under section 30 of the Netor Vehiale Act, 
approved June 3, 1919, and in force January 1, 1920. The 
infomation is defective in the same reapects as thet in 
case Ho. 26690, People v. Blue, in which we have this day 
filed an opinion reversing the judgment. ‘hat is said in 
that csaee is apelicable in every respect te the instant 
ease, and the judgment in this case must be reversed for 
the same reasons, 

REVERSED. 


Gridley, FP. J., and Morrili, J., concur, 
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PEOPLE OF THE! STATE OF 
ILLINOIS, j 
Defendant in Orrors J ERROR TO 

j WURICIPAL CouR? 
¥Se 


4 
‘ 


OF CHICAGO. 


[.A. 652 


WR. JUSTICE BASNHS DELIVERED THe CPIHION OF THE COURT. 


HSURY PRAFY, Jr., a 


Phaint “EPrere 


Se al 
re 


This appeal is from a judgment of tcenviction upen 
an information charging thet defendant, arpellent here « 

* #* * Did sell or offer for sale in this 

btate On ae Saks Shall own | er have the scustedy or 
possession of a motor or vehicle the original number 
of which has been destroyed, removed, altered or 
covered or defaced or who sheli seli or offer for 
sale, own ox have the custody or possession of « 
motor vehicle having ne engine number in violation 
ef section 38 of the Motor Vehicle Law of Illinois, 
contrary te the form of the statute in such case 
made end provided, and against the Peace and 
Dignity of the State of Illinois.* 

The trial waa before the court without a jury, and 
the finding woe that said defendant “isa guilty of the criminel 
offense ef unlawfully and knowingly have in his possession an 
effer for gale ond did sell a motor vehicle the originsl 
number of said moter vehicle having been changed, on said 
finding of guilty." 

The case seeme to have been tried on the theory 
that defendent gave a bill of sale of an automobile which 
designated that the moter had no number, The purchaser and 
his attorney, who exemined the motor, testified that they 
found nene. Defendant and his witness introduced evidence 
te the effect that the motor did have an engine mumber and 
produced mn photograph of the engine shewing the number on 
it. 


Had there been « motion to quash the information 
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it would probmbly have been granted, for it is a fundemental 
rule of criminal pleading that whenever the word "or" would 
leave the averment uncertain as te which of twe or more things 
is meant, it is inadmissible and makes the sllegation bed for 
uncertainty as to which one of twe things is meant. (Bishop's 
Hew Criminal Preeedure, Vol. 1, Sec. 588.) KHecause in some 
enses the disjunctive part of the pleading may be regarded as 
surplueage it is urged by counsel for the reopie that the ine 
formation in question may be read as charging that defendant 
"did sell or offer for sale in this State a moter vehicle having 
no engine number, in viclation of Section 35," ete. But even 

in this form of allegation, that the defendant “did sell or offer 
for sale," the information retains the defect of a disjunetive 
averment. As said in People v. Brander, 244 Tli., 26, "Courts 
must abide by long established and well kmown rules of law, and 
it is not too much te require reasonable attention te such rules 
in drawing indictments." Of course, this siso applies to ine 
formations. 

Rut regardless of the sufficiency of the infermation 
er the responsiveness of thc finding, we think the finding ef 
the court, construing it to mean that defendant sold a moter 
vehicle having no engine number, wae clearly against the manifest 
weight of the evidence, and fer that reason the judgment will 
be reversed, 

REVERSED. 


Gridley, P. J., and Merrill, J., concur. 
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BLAK GRAY, 






Appellee, e 
& ASPEAL PRGK 


WUNICIPAL COURT 
OF CHICAGG. 
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WR. JUSTICS MORRILL DELIVERED THE OPINION OF THE court. 
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Jou. HiUSER, 5 
Appellant. 


Plaintiff brought suit in the Bunicipal Court for 
gervicea nileged to have been rendered by him as a dreughts- 
man im the employ of the defendant, who was & construction 
enginser. filaintiff had been employed by defendsnt from 
190? to January 1, 1916, and wae peid for hie services at 
the rate of 80” per hour, except for the peried between 
Getober, 1914, and Jarmary, 1916. uring that peried plaine- 
tiff wae peid one-half of his regular compensation. This 
arrangement was made by defendant om account ef the condition 
of hie businese, which during thet period did not wer sant 
him in retaining his full steff of empleyees at their regular 
rate of compensation. 

the controversy in the case srises over the terms 
of the agreement made at that time. Plaintiff centends thet 
the balance due him for servicer rendered was “held in 
abeyance” until such time as the state ef the business would 
enable the defendant te pay. Cn the other hend, the defendant 
@llieges thet the belance unpaid woe held in abeyance until it 
could be determined whether or not the orders on which the 
work woe done ripened into contracts. At any rate 840 per 


week was paid and the balance was “held in abeyance,” av is 
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shown by the payment slips offered in evidence. It is admitted 
thet at the time the suit was brought defendant owed plaintiff 

et least $37.40. Sefendant insists that the burden was upon the 
Plaintiff of proving that the conditions precedent to the pay- 
ment of the balance of the wages had been performed. In other 
words, defendant claims that he has established the existence 

of the centract according to his theery of it «2s above stated 
and that tre burden of proaf is upon the plaintiff to shew that 
he, the defendant, had collected on the orders on account of 
which the work wes done. “e cannot agree with this contention. 
The record shows thet defendant himself, who was a witness in 
the case, wag unable to stste which ef the orders - some twenty- 
two hundred in number « hed been filled. His textimony seems to 
show that a number ef orders on which payment to the plaintiff 
had been withheld had been completed. In view of this testimony, 
no evidence on the part of plaintiff was required. The jury 
heard the testimony upon these subjects and it was their duty to 
determine the facts. The trial judge also saw and heard the wite 
nesses and appreved the verdict of the jury. It is « familiar 
rule that under such circumstances this court will not disturb 
the verdict umlegs it is manifestly centrary to the weight of the 
evidence, which is not the case. Piper v. Andricks, 209 Ill., 
$65; Healea v. Keenan, 244 Ill., 484, 488. 

There was also a special verdict and finding thet the 
services of plaintiff were thoee of an employee of the defendant 
for wages, and in conformity with this verdict the Municipal Court 
entered an order finding thet a demand had been made upon the 
defendant at least three doys before the suit was brought for a 
sum not exceeding the amount found due and owing herein, end thet 
a reasonable attorney's fee, amounting to 9156, he allowed te the 


Plaintiff and taxed as part ef the costs. This finding and 
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erder of the Bunicipal Court sre net supported by the evidence. 
It appears from the reoord that the demand in auestion was for 
the sum of $1159.40, which is much in exeess of the amount found 
due by the jury. It is apparent, therefore, that the motiee did 
not comply with the statute upon which it is based. Moore v. 
Terhune, 161 ill. Apo., 155; Fletcher v. Massey, 49 111. App., 56. 
it should be noted also thet this was a suit for salary and not 
for wages. 

The order of the ttunicipal Court allowing an attorney's 
fee of $150 cannot be sustained. The judgment of the unicipal 
Court fer the sum of $624.86 is affirmed, provided the plaintiff 
remits within ten days the sum of §150, tuxed as costs, othe reise 
the judgment will be reversed and the cxse remanded. 


AVPIRNED ON RUEMITILITUR, 


Gridley, ©. J., and Barner, J., concur, 
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WALKZS Db. HINES, Director General 
of Railrosds, operating the 
NEW YORK CSHTRAL RAILAGAD COMPANY, 
@ corporation, : ? 
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Plaintiff in “rror. 


MR. JUSTICE MORRILL DULIVERMD THE OPINION OF THR COURT. 


Action was brought againat the defendant as delivering 
carrier on an interstate shipwent of fifty-four gross of Cocae 
Cola sets shipped by plsintiff to Samvel =. Hernstein, New York 
city, on January 30, 1918, because of the failure of the defend-« 
ant, operating the New York Central railroad, te deliver the same 
to the consignee. The statement eof claim alleges that the mere 
chandise waa delivered to the defendant under a bill of isding 
known as the “uniform bili of lsding,* and that the less of the 
merchandise was due to delay or domage while the ssid merchandise 
was being loaded or unloaded, 

The affidavit of merits sets up as a defense clause 3, 
section 3, of the bill of lading, which is se follows; 

“Except where the loss, demage, or injury complsined 

of is due te delay or damage whiis being loaded or une 
loaded, or damaged in transit by carelessness or negligence 
as conditions precedent to recovery, claims must be made in 
writing to the originating or delivering carrier within six 
months after delivery of the es ge 4 (or in case of export 
traffic, within nine months efter delivery at port of 
export), or in case of failure to make delivery, then 
within six months (or nine months in case of export treffic) 
after a reasonable time for delivery has elapsed; and suits 
for loss, damage, cr delay shall be instituted only within 
two years and one day efter delivery of the property, or, 

in ease of frilure to make delivery, then within two years 
and one doy after a reeasonable time for delivery has elapeed." 


The affidavit further alleges that plaintiff did net present « claim 
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within six months after a re«sonsble time fer delivery had 
elepsed and did net institute suit within two yeare and ene day 
after a reecsoneable time fer delivery of said shipment had 
elapsed, ae required by the provisions of said bill ef lading. 
There is no question but what the provisions of clause 3, 
section 3 im the uniform bill of lading are valid and binding 
and must be complied with by the complainant as conditions 
precedent te maintaining his suit. Georgia, Florida *® Alaboma 
Railway Company v. Blish Milling Co., 241 U. Se, 192. ‘the 
Tule laid down in that case has been followed by this court in 
a number of cases and the question is net naw open to debate. 

it is admitted that the goode were received by the 
defendant and were not delivered by him. March 26, 1915, plaine- 
tiff wrote to the agent of the defendant advising him that the 
shipment had not been received and requesting thet it be traced 
to ite destination. It is contended by defendant and not eceriously 
disputed by the plaintiff that this letter was not 2 claim within 
the provisions eof the bill of lading resuirine that a claim for 
demagee for failure to deliver should be made to the carrier within 
six months. Thies contention is sound and the letter in qestion 
cannet be regarded «us a glaim within the meaning of the provision 
of the bill of lading above quoted. It is agreed thet the cases 
were not delivered, and therefore, the necessity arose of making 
a demand within six months after s reasonable time for delivery 
had elapsed. This is an indispensable condition preesedent and 
there can be ne recovery unless there has been a compliance with 
thie provision, unless it can be shown thet the loss complained 
of woe due te delay or damage while being loaded or unleaded, 

The only evidence upen this subject was the testimony 


of the traffic manager of the plaintiff and certain se rrespondence 
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offered in avidence. From this evidence, which is uncontra- 
dicted, it aprears that upon en attempt being made to trace 
the goods, it wee reported that they were included in the 
manifest of "N, He car Ho. 73691." The agent of the defendant 
at Mast Buffalo, New York, reported as te "RH. He car Yo. 17691" 
to the effect that the shipment in question *did not check 
over wt this station.* FPlinintiff sssumes thet the agent at 
Kast Buffalo made a mistoke in referring to car 17691 and really 
meant to sey thet he had checked over the manifert of car 73691, 
but unfortunately there is no evidence te suppert thie theory. 
From the fact that the shipment did not “check aver" at East 
Buffele, plaintiff's traffic mannger reached the conclusion that 
the goods in westion were not shipped and consequently that the 
lose was due to deley whkle the goods were being losded, so a8 
to bring the case within the exception mentioned in clause 3 of 
section 3 of the bill of lading. 

ve de net think that the evidence justifies this con- 
clusion. The judgment of the ‘unicipal Court is therefore 
reversed with finding of facts. 

RUVERBSD WITH PISDING OF FACTS. 


Gridley, ». J., and Barnes, J., concur. 
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FINDING OF FACTS. 


We find as ultimate facts in this case that 
plaintiff did net make its claim for ioss within the time 
limited by clause 2 of section 3 of the bill of Isding, and that 
the loss complained of was not due to delay or damage while 


the goods in question were being loaded or unloaded. 
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BR. JUSTICES MORRILL DELIVERED THE OPINION OF THE COURT. 
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The statement of claim of Muller-Fox Hrokersge 
Compeny, the appeliee here, slieges in substance thet on 
December 18, 1916, the d-fendant purchseed from it thirty 
barrels of corn syrup at lO¢ per pound, te be peid fer in 
cash upon presentetion of delivery order, amounting to 
$2061; thet thereafter plaintiff tendered to defendant the 
delivery order for such merchandise and requested payment 
therefor, which was refused; that thereafter plaintiff 
notified defendant that it would hold said merchandise a 
reasonable time for acoeptence by defendant; that efter the 
lapse of such ressonable length of time defendant refused ts 
accept the merchandise and thereupon plaintiff seld the same 
at the beat obtainable market price, which was 64¢ per pound, 
amounting to $1339.65; end thet thereby the defendant be came 
indebted to the plaintiff for the difference between 62061, 
the contract price, and #1339.65, the amount realized from 
the snle, being $721.35, for the recovery of which the suit 
was brought. 

The affidavit of merite alleges in substance that 
there never was any contract of ssle between the parties, 


and even if such contract existed it would be violative of 
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Par. 1, See. 4 of the Uniform Sales Act, for the reason that 
no part of the merchandise wag received by defendant, no part 
ef the purchase price paid es earnest money end no memorandum 
in writing of the contrect signed by the defendant or ite agent. 
There was a trial before the court without a jury, reeulting in 
a finding ond judgment in favor of the plaintiff for °721.35 
and costs, a reversal of which is now sought upon the ground 
that the judgment is contrary to law. far. 1, Sec. 4 of the 
Uniform Sales Act, which is reliec upon by the defendant, is 
as follows: 
“& contract to #€1l or « sele 6f seny goods 

or cheses in action of the value ef five hundred 

dollars or upwards shall not be enforceable by 

action unless the buyer shali accept part of 

the goods or chosee in action so contracted to 

be sold or sold, end actually receive the seme, 

er give sowething in earnest to bind the sontract, 

ar in part payment, or unless some note or 

memorondum in writing of the contract or sale be 

signed by the party te be charged or his agent in 

that behalf.” 

fhe record shows thet the only question submitted 

to the court was whether or not there had been any acceptance 
of the goods by werds or conduct within the meaning of Par. 3 
of Sec. 4 of the Uniform Sales Act. ‘There was no dispute as 
to the contract price or the amount realised from the sale of 
the merchandise end ne claim by plaintiff that there was any 
written memorandum of the same or that the defendant paid eny 
part of the purchase price. fhe evidence shows that the 
alleged purchase was made through a broker whe gave the order 
to the plaintiff. On the following day, the plaintiff 
presented to the defendant an order for the merchandise upen 
the warehouse where the same was stored end requested payment. 


The person in cherge of cdefendunt's sffice then stated that 
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there wes no one present suthorized to sign defendant's cheek 
far the purchase price and that it would be ne eeseary for 
Plaintiff's representative to come back later. Representatives 


of the plaintiff subsequently exlied upon the defendant APPRrOx= 


imately ten times within the next three or four days, presented | 


the delivery order, requested payment, received Practically 
the seme answer and went away. Subsequently notice was given 
to defendant end the merchandise seld as alleged in the st«te- 
ment of claim. 
Although plaintiff hes alleged in its statement ef 
Claim in several places that defendant refused to secept the 
merchandise, the contention is made in its behalf thet there 
was in fact an acceptance of the merchandise within the meaning 
of Par. 3 of tec. 4 of the Uniform Sales Act, which is as 
follows: 
"The ve is an acceptance of goods within the 
meaning of thie section when the buyer, either before 
er after delivery of the goods, expresses by words 
or conduct his assent to becoming the owner of those 
specific goods." 


It is the theory of the plaintiff that defendant had by its 


words and conduct asvented to become the owner of the merchandiee, 


thereby taking the case out of the provisions of Par. L ebove 
quoted. The only evidence relied upon in suppert of this 
theory is the statement of one of plaintiff's witnesses = 2 
representative of the brokerage concern which had placed the 
order with plaintiff « to the effect that a ssleaman of 
defendant company had requested said witness te resell the 
merchandise in question. 

The leading case upon this subject upon which 
Pleintiff relies is Blenkinsop v. Clayton, 7? Taunte, 597, which 
holds that a resale by the vendee constitutes an acceptance in 


& cnee where the goods did not come into the actual possession 
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of the vendee. The offer te resell alleged te have been made 
by the seleeman, which appears te have been whelly unauthorized, 
cannet be conetrued ag a resale of the goods, There is ne 
evidence in the record thet defendant ever took any action whate 
ever with reference to the merchandise in qestion. The goods 
were neyer delivered. Consequently it is impessible to resch 
the conclusion that the defendent “either before or after the 
delivery of the goods" expressed by words or conduct his assent 
te become the owner thereof in conformity with Per. 3 sbove 
quoted. it fellows that the contract in question vas not ene 
forceable by action. R. D., Bee 4g pare i, cheap. i2la. 

The judgment of the Funicipal Court is therefore 
reversed, 

REVERS LD» 


Gridley, FP. Jd., and Barnes, Je, concur, 
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BR. JUSTICES MORRILL DELIVERED THR OPINION OF THS COURT. 


the sction in thie esse is bused upon an injunction 
bond given by appellants in the Cirenit Court of Cook ceunty 
in a case where the eppellant Stephens had obtained an injunction 
réeatraining the prosecution of a fereible entry and detainer 
suit. The tond was in the usual form and provided for the pay- 
ment of ail damages sustained by the wrongful isauance of the 
injunction and all costs and damages awarded againet the 
complainant itephens (ene of the appellants) in case of the 
dissolution ef the injunction. Wpen the disselution of the 
injunction in the Cireuit Court, appeliees filed in thet court 
a written suggeation of domages in conformity with the 
previsions of the injunction act upon that subject. On. the 
hearing the Circuit Court awarded appeliees the sum ef 2193.75 
ae their damagea. The amount assessed as danages remaining un- 
paid, appeliees then brought suit in the Municipal Court upen 
the injunction bond. ‘The case was heard before the court without 
& jury and a judgment entered fer $193.75, the amount awarded 
ae demages by the Circuit Court upon the dissolution of the 
injunction. From this judgment this appeal is prosemtes. A 


certified copy of the order of the Circuit Court assessing the 
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damages as above stated and a copy of the injunetion bend in 
qaeation were offered and received in evidence. lio evidence 
was offered on behalf of defendants. 

it is now urged by appellants that the judgement should 
be reversed because the recerd does not show the order of the 
Circuit Court remirine the injunction bond in questien to be 
filed. Defendant's effidevit of merits admite in substance that 
such an order was entered by the Cireuit Court. In view of the 
fact that neo objection wse raised by the appellants in the eourt 
below te tre sdmigsion of the bond in question, their objection 
to the judgment cannot now be considered, even if the sane vere 
atherwise meritorious, which dees not appear te be the onse. 

It is also urged thet the surety upon the injunction 
bond is not bound by the decree assessing demages for the reason 
that he was not a party te the original sastion. 

All of the questions involved in this csse have been 
fuily settied by prior decisions of the court. The evidence in 
the record was sufficient to support the judgment. Nething 
further was necessary to be shown on behalf of the plaintiff. 
The surety on the bond was bound by the decree in the mit in 
whieh the bend was given exactly in the sume manner as the 
parties to thet suit. ‘The surety undertook to pay ali costs 
and damages which might be awarded in case the injunction should 
be disselved. Upon the dissolution of the injunction the 
damages were assessed fer the amount above stated. There was 
no appeal from the decree assessing the damages. It therefore 
stands in full force and effect and the amount can be recovered 


in « suit on the bond. MedAlblister v. Clark, 34 TLl. 336; Yeaver 





v. Poyer, 73 L1i., 490. Similar questions were passed upon by 
this court in Garset v. Jackson, 211 Ill. Appe, 360, and the 


euthorities upon the eubject fully reviewed and all questions 
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rained by appelisenie herein decided adversely te their 
eontention. In deciding this case we are required only 
te restate propositians of law whieh have been previously 
determined in published opinions. We sre therefore 
compelled to regard the eppeal in this ense as prosecuted 
for delay. own v. jlexander, 165 I11., 254; 8. 5. chep. 
Ro,y BEC. 25, 

the Judgment of the Municipal Court will thercfore 
be affirmed and in addition thereto judgment is entered 
agsinet appellants in favor of apsellees for ten per centum 
on the anount found due by the judgment in favor of said 
appellees. 


APPISNZ WITH DAMAGES 6 


Gridley, ¥. I., and Barnes, J., concur. 
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EMILY MOTZER, 


Appellee, Fi 
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APPEAL FROM 
VSe EURICIPAL COURT 


OF GHICAGO. 


2221.4. 653 


MR. JUSTICS WORRILL DELIVERCD THE GPIRIOK OF THR COUNT. 


NORTH AMURICAN UNION, £ 
a cerporetien,g — e 


) 
) 
) 
} 
} 
} 
} 
) 


appeliant. 


This ig an appeal from a judgment ef the Municipal 
Court in favor of the plaintiff, who is appellee here, on the 
finding of the court without a jury. The plaintiff, who was 
the beneficiary in a certain fraternel beneficisry eertificate 
iasved by defendant for the sum of $2,000, brought suit upon 
the certificate. Judgment wae entered by the court for the 
amount of the certificate. 

in her atatement of claim plaintiff alleges thet 
Williom FP. Hotzer entered into a contract of insurance with 
the defendant whereby, upon the performance of certain terme 
and cenditions by him, the defendant would upen his death, 
pay to hie beneficiary the sug of $2,000. The previsiens of 
the certificate of insurance are partielly set forth in the 
statement, from which it appears that the defendant agreed te 
Pay to the beneficiary upon the receipt and approval ef satisge 
factory ureete of the death of said Yililiom F. Motzer, the sum 
of $2,000, previded his membership be in full feree ond effect 
at the time of hie death ond thot he had complied with o12 the 
laws, rules and regulations of the defendant corporation. it 
is further alleged thet said insured complied with ali the 
conditions, thet he died on Nevember 22, 1915, and that there 
was @ue to the plaintiff $9,060 on said certifiecste. 

In ite effidavit of merits defendant stated that 
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the contract involved in the cane wes composed of the application 
for insuranee, the by-laws of the defendant ond the benefit 
certificate in question, These by-laws in part provide that a 
member of the order who in hia medical exarination or application 
for membership shell make, has made, or authorises the making in 
his behalf of eny false answer te any question prepounded to him, 
or eny false statement regording his then or past physicsl cone 
@ition, or whe shall conceal or attempt to conceal the true facts 
regarding said matters, or either of them, or thereby scquires 


membership in the order, sheli ipss facte thereby invalidate and 





nullify his membership, and neither he nor his beneficiary shall 
have of be entitled te sny of the rights or benefite of membership 
in the order or under the certificate, and such false snewer or 
statement shall be a good defense on the part of the defendant to 
any end all suits, claims or demands brought sageinst the order, 
based upon the benefit certificate or by reason of his membership. 
The affidavit sete ferth the following provision, which appears in 
the applicetion of the insured, signed by nim, to-wit: 


*Y, the undersigned, for the purpose of securing 
membership in the Herth American Union, fo hereb 
expressly the truthfulness ef esch and ell 
stetements made by me herein, and of each statement 
and enewer made by me toe the questions propounded 
in my medical exzemination, or by the medical examiner, 
making such exeminetion; end I de hereby further 
expressly censent snd agree that exeh and all of said 
statements ond snewere shail form the basis ef my 
membership therein and that any untrue or fraudulent 
statements or any evasive snawers, or concesiment oF 
suppression of facts by me, whether the game or either 
of them are material or not in my application fer 
membership, this sgreement, my medical examination 
or ta the medical examiner, * ® * shall forfeit and 
absolutely determine, without any proceedings on the 
pert ef said association, or netice therefrom, e1l 
rights or intereste, payments, benefits, end privileges 
of myself, my family heirs, dependente or the bencficiary 
or beneficiaries named in any benefit certificate which 
may hereafter be issued upon this agreement and my 
statements and medical examinetion.* 
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it is alse alleged in the affidevit of merits thet 
the insured in snewer to certain interregatories set out in said 
application expresaly stated that he hed never head end never 
received any treatment for the disease ef syphilis «nd thst he 
did not know any facts or circumstances not therein stated ree 
lating to his physical condition, femily or perconal history, 
tending te shorten his life which were not distinetly therein 
set forth, and thet he hed last consulted a physician for any 
real or imaginary ailment fifteen years ego, and then for typhoid 
fever. At the conclusion of the interrogatories the following 
eppears, signed by the applicant: “I hereby warrant the truth- 
fulness of ali the answera to the above questions.” 

The affidavit further alleged that the statements made 
by the insured at the time of his applicetion ss te his physiceli 
condition and medical treatment were falses that at the time of 
signing said application he had hed verious disesses, including 
syphilis, and his answers were known by him to be falee and made 
for the purpese of deceiving the defendant; that the statements 
were material to the risk and the insured would net have been 
admitted to membership had he truthfully answered the seid 
questions. The defendent by its affidavit of merits offered and 
tenécred to plaintiff all moneys paid by the insured inte the 
mortuary fund of the said decedent amounting to $300. 

Upen the trial ef the case plaintiff offered in evide 
enee the benefit certificate and proofs of desth. The Latter 
showed that William 2. kotser died Kovember 22, 1918, at the 
Chicsge Gtate Hospital frem ceneral paralysis ef the insens. He 
was then forty-six years of sage. The duration of the disesse 
wae given as six years. His dues were paid sat the time of his 
death. 

On the part of the defense, the application ef the 


ineured, dated April 14, 1911, wos received in evidence, also 
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the by-laws, including the pertions abeve indicated. There 
wee also received in evidence = certified cany of the verdict 
of jurors, finding Motzer insane in 191° and committing him te 
the Gigin seylum. This verdict found that the insured was then 
suffering from maniac depressive insanity and thet the disense 
was of four years durations 

Dr. i. Be Kershaw, a physician 2t the Chicege State 
Hospital, testified that in 1915, he made eo physical exeminetion 
of the insured, including ea spinel puncture and a Faasnerman test 
en the spinal fluid, which indicated thet the insured Bed pree 
viously been afflicted with syphilis snd that the patient was 
then suffering from paresis, and further testified that it ree 
quires at least five years for an infection of syshilis te 
develop paresis to the extent shown in the petient. 

Dr. K. Kk. Manougian, a specialist in nervous diseases, 
formerly connected with the Chicago State Hespital st Ounning, 
end with the Peychopathic institution ut Kankakee from 1°12 te 
1915, made a similar examination of the patient with the srme 
results. Thies physician testified that it requires ten years to 
develop paresis after an infection with syphilis. 

Dr. Henry 3. Gahagan, Vedierl Superintendent of the 
Merciville Sanitarium at surera and formerly Assistant ouperine 
tendent at the “lgin Siete Hospital, testified that he knew the 
insured while the letter wes a patient ot “lgin and recalled him 
becouse the patient caused considerable trouble, being very 
violent. Other physicians testifies thet im their judgeent the 
dmeured had paresis as a result ef syphilitic infection et the 
time he was sent to Sligin in 1922, and that he hed been ef flicted 
for many years prier to 1915. 

In view of this testimony, which is practicaliy un- 
disputed, we cannot escape the conclusion that the inoured was 


afflicted with syphilis at the time he mede his application for 
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membership in the Herth Americen Union on April 14, 1811. It 
seems prebeble thet he must have known this fect, although it 
is diffiewlt to demonstrate that he had such knowledge. The 
testimony of his sister to the effet that he had admitted thet 
he was efflicted with this disease is entitled to some consid- 
eration, but owing to the lapse of time since the oral state- 
ments were alleged te have been made by him, snd to the uncer 
tainty which is always attached to testimony of this character, 
these admissions cannot be regarded as conclusive evidence that 
the insured knew that he was efflicted with the disease. A 
material misrepresentstion, whether made with knowledge of its 
falsity or through mistake, prevents a recovery. Lewis We 





Royal League, 215 Ill. App., 215. 

All of the questions necessary to determine in thas 
ease have been decided by the Supreme Court of this state in a 
number of cases which it is unnecessary for us to review at 
great length. The application for the certificate, the medical 
examination, the by-laws of the society and the certificate 
itself, together with the statute governing fraternal insurance 
organizations, must be considered as the contract between the 
parties amd their meaning and construction were questions for 
the court. Lehman vy. Clark, 174 [11., 279; Fullenwider v- 
Reyel League, 180 Ili., 421. There is some discussion between 
counsel as te the construction of the contrect os to whether the 
false answer was a warranty of a fact, whieh under the lew must 
be literally true, whether material or not, or wan merely «& 
representation of a fact which must relate to o matter material 
to the risk. In any view which may be taken of this subject, 
the questions and anawers above indicated were material te the 
rink. There is no ambiguity about the contract which would 
permit a construction giving a right te recover. Enright v. 
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Knights of Security, 253 Ill., 460. The enawers given by the 
insured in application to the questions hereinbefore noted were 
untrue. They were material to the risk, and under the express 
provisions of the benefit certificate and the by-laws of the 
defendant, we are obliged to find that the plaintiff was not 
entitled to recover eny gum on said certificate. Crosee Ve 
Knights of Honor, 254 I1l., 80. ‘These authorities and the 
decisions upon which they were based, all of which were cited 
and relied upon by the court, are conclusive upon all questions 
involved herein. 

The judgment of the Municipal Court is reversed 
with a finding of facts. 

REVERSED WITH FINDINGS OF PACTS. 


Gridley, F. J., and Barnes, J., concur, 
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FINDING OF FACTS, 


@e find as ultimate facts in this case thet the 
@ecessed, William P. Hotzer, in his application fer member 
ship in the North American Union, made false atatements therein 


ang thet said false statements were material te the risk. 
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t 
WILLIAM GUSNTHER, sole trader, 
trading under the namesof } 
Guenther Transfer & Gupply “e. 
and Guenther Transfer & Coal Coe, 
\ Appellees 
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JOHN A. MILLER, 
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APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO. 
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WR. JUSTICE MORRILL DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgement of the Municipal 


Court on a directed verdict in favor of the appellee and agsinst 


appellant in the sum of $258.10. Appellee is a resident of 
Appleton, Yissdnein, who brought suit in the Municipal Court ef 


Chieage for the sum of 5258.10 for merchandise sold to appellant, 


being one carload of cabbages containing 25,810 pounds at $20 
per ton f.oeb. Appleton, shipped December 14, 1918. 

Appellant by his affidavit of merits admitted the 
purchase by him of the cabbages fer the sum above stated and 
that he had not paid for the seme. He salieged that he hat a 
set-off or countereclaim in the sum of £280, charging that on 
January 22, 1919, he head purchased another enrlosd of cabbages 
from appellee st 620 per ton f.o.b. Appleton, “isconsin, to be 
shipped dmmediately. He charged thot appellee hed failed to 


deliver the same and that appellant had thereby suctained damages 


in the sum of 2280, and thet there was due to apveliant, softer 


orediting appellee with the sum of $255.16 claimed in his state- 


ment of e¢lsim, the net sum ef $21.90. 
When the ease came on for trial before the Wunit¢ipal 


Court it was ordered that appellant's claim of seteoff? be 


stricken from the files, which was allowed, and thereupon counsel 


were directed te proceed with the trial. Thereafter the court, 


without hearing any evidence whatever, instructed the jury to 
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find the issues for appeliece in the sum of $258.10. The jury 
returned e verdiet in conformity with this instruction, and 
thereupon judgment was entered on the verdict, from which an 
appeal is prayed to this court. 

Plaintiff was e noneresident. Yherefore defendant 
was entitled te file his claim of seteoff fer unlicidated 
demeges and to a trial upen the merits. ‘hile it is true as 
&® general rule that a demand fer unliquidated damages cannot 
be the subject of a claim of seteoff, yet it is well estsblished 
by decisions of this esurt that en exception exists in a case 
where the plaintiff is a non-resident. There was « runnine account 
between the purties te this suit end it would be unjust to allow 
the plaintiff to invoke the eid of the courts of this state ta 
permit him to select some item of the ecccunt in his favor, bring 
suit on it in this state and et the seme time refuse to permit the 
defendant to make his defense, thereby compelling him to go to 
plaintiff's demicile to sue for the items due to the defendant 
on his account. Ideal Coated Paper Co. v. Cupples “nvelone Coe. 
169 Ill. App., 484; Nisely v. Wainer, 211 Illes App., 254. 

The judgment of the Municipal Court is reversed and 
the oase remanded with directions to vacate the order striking 
appellant's seteoff and to submit to the jury the evidence 
offered under said claim of seteoff. 

REVERSED AND REMANDED WITH DIuccTIONS. 


Gridley, ?. J., and Barnes, J., concur, 
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THE WESTARY METALS. CO., ) ? 
B® Gorporation, t - ne 

Appellees, ROK 

vs. a F SOPRRTOR COURT, 

WARTMAN INGOT MEAL 60. ; ié sock COUNTY. 
a corporation, )e 

Appellant. J 9 ant G 5 4 

‘ _# ce A ex 


Wh. JUSPICE MORRILE. DELIVERED TRE OFINIGN OF THE COURT. 


fn action in sssumpeit for breach of an alleged oral 
contract of sale wags brought in the Superior Court of Goox 
County by appellee, who wes plnintiff in thet eourt, and re- 
sulted in a judgment of $4500 in favor of the plaintiff. The 
material claimed to heave been sold was fifty tona of serap 
vraas of two different varieties. Flsintiff is sn Ohio cor- 
poration doing business in the City of Cleveland ss s dealer 
in serep metal. Defendant ie an Illinois ecorporstion doing 
vusinese in -hienago and engaged in the manufscture of inzet 
OPTRES. 

The deglaration alleges in substencs thet defen ant 
purchased from plaintiff in Jlevelend on November 2, 1916, the 
said merchandise consisting of twenty-five tone of red brass 
borings at twenty cents per pound and twenty-five tons of slean 
light brass ot thirteen cents per pound, which were to be de- 
livered in Chicago prior te Jenuary 51, 1919, ond to be paid for 
within thirty days sfter delivery; that pleintiff was ready end 
willing to deliver the meterial snd tendered and offered to de~ 
liver the same and that defendant would not aecept it, whereby 
plaintiff was deprived of his profit in the transaction; that at 
the time defendant refused to sccept the merchandise the market 
price was less than the contrast price; that defendant wrongfully 
notified plaintiff before the time agreed upon fer performanee 


on ite part that it would not accept the mercohsndise ond that 
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on or sbout January 7, 1919, defendant wholly refused to accept 
delivery of the materiel or any part of it. 

The defendant filed s ples of the penerel iseue end two 
epecinl pleas setting up the statute of frauds relsting to the 
sale of personel property under the Uniform Sales Acts of Ohio 
and Illinois reepestively. It as agreed by counsel that the 
statute of frauds relating te the sale of personal preperty in 
Ohic end Illinois are identiosl, except that in the former ites 
provisions only apply to e contract of gale or » sale of any mer- 
chandise of the value of 22500, while in Illinois « velaus of $500 
is within the stetute. The value of the soods in question was 
greatly in exeesas of 22500, so that no westion was raised as to 
which stetute shonld be held applicable, 

The avidence showe that the presidents of the respective 
eompanies who sare porties to this anit met eseuslly in the office 
of e third party in Cleveland, Ohio, on November 2, 1918. At that 
time and place the subjectemetter of the alleged sale was discussed. 
The president of the plaintiff company gives his version of the 
eonversation, which is to the effect thet he would sell the mer- 
ehendise above mentioned to be delivered in Chicsroe and that the 
president cf the defendant company agreed to pay the prises speei- 
fied end egreed that the pleintiff should ba allowed until January 
$1, 1919, te make the shipment. The president of the defendant 
company testified that he head the conversation at the time snd 
place above atateé end that the president of the pleintiff company 
then offered to sell him the merchandise in .westion, to which the 
president of the defendant compeny replied in substencs thet he had 
been purchssing very heavily at thet time in Cleveland ond would 
advise plaintiff after January lst whether or not he wanted any of 
the material end thet ncthing was seid ag te terme or as to when 


shipment was to be made, ond that he had never been in the office 
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of the Western lietale Company, the plaintiff. 

In addition te this oral evidence, certein correspondence 
between the parties was reesived in evidence, consisting of a docu- 
ment mailed by plaintiff to deteniant, which is called « confirma- 
tion. It is printed upon the stationery of plaintiff and purports 
to set forth the guantity end kind of materisl sold, the prise fer 
the game and the terms of payment. This coeument wae received by 
defendant on Fovember 6, 1919, and «a reply was sent by the secre- 
tery to the president of the defendant company, the president be- 
ing ebsent, stating thet defendant absolutely refused to reecept 
any shipment of metals antil such time as plaintiff might be noti- 
fied to the contrary, owing te the fect thet defendant was bedly 
congested st that time. The subsequent correspondence consists of 
s letter from plaintiff to defendant ssking for shipping inatruc- 
tions, sritten on Wovember 11, 1916, sand «a similer letter on Decenm- 
ber 4, 1918 The receipt of the intter letter wes secknowledged by 
defencent, who again wrote absolutely rafusing to eceept any motals 
until pleintiff snowld be ndvised to the contrary. Another Letter 
was written by defeniant on December 6, 1916, repesting the former 
general instructions to withhold sll shipments until otherwiee 
directed. There sre « number of other letters shown in the record 
which are cf substantially the same chsrecter as these above men- 
tioned, culminating in a letter of dannary 7, 1919, from defendant 
to plaintiff, notifying plaintiff thet defendent was cancelling s11 
written orders which it had previously given 

Assuming that there was originally a walid contract of 
gale svetween the parties, which seema te be the conclusion reeched 
by the jury, the importsent question remains for determination 
whether or not the contract was in violation of seetion 4 of the 
Uniform ‘ales Act, which provides as follows:- 


"A @ontract of sale, or a sele of any goods or cheses in 
sotion, of the velue of S500 or upwarda, shall not be enforceable 
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by setion unlega the buyer shell accept part of the goods or 
choses in setion so contracted to be sold, or gold, and ace 
tually receive the same or give something in earnest to bind 
the contract or in part payment, or unless some note or memo- 
rendum in writi of the contraot of se ened 

6 oharged or his aren at 






It is contended by appellee thst the serrespondence to which ref- 
erence has been made constituted such a mamorsndum as is contem- 
plated by the statate of trauda. 

while it is deubtlesa true, es urged by appellee, that 
en admission in writing thet the contract or order was civen is 
sufficient to satisfy the requirements of the statute of frauds, 
yet it ia slaeo unquestionably the law thrt = memorandum relied 
upon must state the contract with such eertsinty thet ite esgen- 
tisla can be known from the memorandum or by some reference con~ 
teined in it to some other writing without recourse te parol proof 
te supply them. ‘%illiston on ‘ales, section 162-104. The neces- 
sity that there be s signature to the memorandum by the party to 
be cherged or his agent in thet behalf is also recognized sa ine 
dispensable. Willistem on joles, seetion 118. It seems plain thet 
the correspondence offered in evidence does not comply with these 
requirements. %e are therefore oblived to hold thet the alleged 
sontract upon which this setion is teased is prohibited by the pro- 
vision of the Uniform islea Act above mentioned, and consequently 
cannot be enforéed by action. Thie view of the ense renders it un- 
necessary to discuss other questions raised by sounsel fer appellant. 

The judgment of the Superior Court is reversed, 


REVERSED. 


Gridley, ». 3., and Barnes, J., voneur, 
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HARRY AYERS, 





Appellant, PEEAL ROM 
VSe CIRCUIT coURT, 
EDWARD BREW, f COOK COUNTY. 
Appellee?’ 


QI2T.A. 654 


MR. JUSTICE MORRILL DELIVERED FHS OPINION OF THE COURT. 


fhie is an action of replevin browght by appellant, 
who was Pleintiff in the Clrenit Court, to recover possession 
of a certain dismond ring of the slleged value of $1500. The 
ring in question was taken by the sheriff under the replevin 
writ and delivered to the plaintiff. The declefation is in 
the usual form and need not be set forth in detail. <A ples of 
the general issue wes filed, also s ples denying the taking of 
the ring and s plea alleging thet the ring was the property of 
ene Lee Eirchen. There was a jury trial resulting in a verdict 
and finding thet the right to the posseasion of the property in 
question wss in the defendant. A motion for a new trial was 
denied send judsment entered on the verdict. 4 reversal is now 
sought upon the ground that the court erred in allowing certain 
eress examination of plaintiff ané for the reason that the vere 
dict was manifestly contrary to the weight of the evidence. 

In the view we take of the dane it will not be neces- 
sary to diseuss the alleged errors of the trial court in connes- 
tion with the cross examination cf the plaintiff. The evidence 
shows that the plaintiff being the owner of sand in pessession of 
the ring lognecé it to said Lee Kirchen ot her request, che having 
expressed » desire to weer it on a vacation trip of » few isys 
to Wisconsin. dhe promised to return the ring te plsintiff upon 


her return to chicago the following week. There was some attempt 
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to gustain the theory that plaintiff gave the ring to the lady 
ag An engagement ring, but it ia admitted that the ring in 
qaeation was e man’s ring end not adapted for engagement pur- 
poses. 

Mises Zirehen failed to return the ring as promised. 
She testified thet in conversations which the plaintiff had 
with her subsequent to her return to Chicago, in which plain- 
tiff requested the return of the ring to him, she explicitiy 
stated thst she dia not want the ring, sand seemed to sedmit 
pleintiff's right to it. The ring was next seen in a pawn ahop 
in the possession of the éefendant. There is much evidence in 
the case having no apparent connection with the ownership of 
the ring which we deem unnesessery to disouse in detail. It 
is undisputed that the ring in the first instance was the 
property of plaintiff, and in view of Mias Kirchen's disclaimer 
of any wish to retain it, there is no appsrent reesen why plain- 
tiff is not entitled to the immediate possession of the ringe 
We are of the opinion that the verdict of the jury was manifestly 
contrary to the weight of the evidence. 

The judgment of the Cirenit Gourt is reversed with ea 
finding of fact. 

REVERSED WITH FINDING OF #fAC?. 


Gridley, Ff. d., and Barnes, J., concur 
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¥ INDING OF FACT. 


We find as an ultimete facet im this ense thet the 


ring in question ia the property of the plaintiff. 
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ALMA ROWRNS, 


BR. JUSTICE VORRILL P*LIVERRD YHS OPINION GF THE COUNT. 


Plaintiff im error was convicted in the Municipal 
Court of Chicago on a charge of larceny of goods owned by 
Carson, Pirie, scott & Company. A reversal of this judge 
ment is mow sought. The case was heard before the court 
without a jurye The record contains ne bill of exceptions. 

it is urged as a ground for reversal thet the infore 
mation was fatally defective and did not charge the defendant 
with larceny but with the intent to commit lerceny. “e see 
no merit in this contention. The information charges thet 
the defendant 414 “take, steal and carry away with intent ta 
steal the following merchandise," and thet she did then and 
there wrenefully and unlevfully steal, teke and carry away 
the said merchandise contrary to the statute. There is no 
uncertainty about the charg®, and therefore no merit in this 
contention. 

Plaintiff in error's second assignment of error is 
thet the finding of the court ae to the velue of the property 
stolen is insufficient. The record shows that the court found 
the defendant guilty in manner end form ae charged in the 
information, value of property $12, and it wae considered and 
adjudged by the court that the defendsnt was guilty of lerceny 
ef the property ef the value of $12 on said finding of guilty. 
We are of the opinion thet the finding ef the court, although 
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it may have been inartificiel, was sufficient. Feople v. Tuhl, 
211 Tll. App., 377. 
fi is also urgeé en behalf of plaintiff in errer that 
the gocds end chattels ctolen were owned by a corperation and 
thet the informstien does not show on ite face that it wes swern 
to by an officer of the corporsiieon or its authorized agent. 
It is sufficient te say, with reference to thia point, that it 
must be presumed the trial judge complied with the previsions 
of see. 27 of the Municipal Court Act at the time the information 
was executed before him, examined the informant and agcertained 
his authority. The certificate signed by the judge te whom the 
information was presented indicates that this course was pursued, 
The judgment of the Municipal Court is affirmed. 
AYFINMED. 


Gridley, P. J., and Barnes, Jeo, concure 
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BA. BHSCLOING JUSTIC® C'ecnwGe delivered tne 


epinien ef ihe court. 


4% information ene filed sgsimet the defendant, 
Siiliag ieffat, cRkerginge Bi= ©ite being = wagebornd. Ke 
pPleeded set guilty and after = tri«i befere ths eourt wi tie 
owt a jury wae foumé guilty end sectenced te three oonthe 
in the ‘euve ef ‘errection. fo reverse thie jadgment he 


hae gued cut thie “rit ef errer. 


tee inferwation charged that tne c4aefendest “was 
au idhe and diee#eclute aersen and ee kabltieveslly seglhectful 
ef his #eesleywent, * * * did net lawfully provide for hime 
self smd eeglected 11 lawful bueimese* ane nisepens Sic 
time witheut giving « cecd ateeuvat of himestf. it further 
sherged that ¢efenient wee Eneen to be = ciskpesket aud ene 
habitually feund preweling im ond isitering abeut sublie slaces 
@l1l in vielation ef sec. 37%, ch. 39, feb 


Prem the evidenes it azoeere thet defenient was 
arrested by 2 pelies effieer Ceteber 34 se be wee boarding 
@ street tar at Chiecsg® sYenue end Usleted atreeti., it #2 
abeut &S e'sleck in the evening anc thr car wan crewded. 
@ith cefendent wee ene ccCane, A priise eflicer teetified 


that SeSune wer » phekpocket; thet «i the time ef the errest 





the Gefendant teld tke gelice offieer thet he wae werking 

fer Hie brether ae @ tertender in a eeleem 2t 612 5. Tlerk 
street; that the effieer, after the arrest and bafere the 

trial, inveetigeted «nd feund that what defengant hed seid 

&& the time ef the arrest, Wie: tmat He eas working for Ris 
brether e@ & hartesder, wee true, the officer baving celled 

St the esicean. Ametiber pelies efficer testified iset he 

had knows the defendant ten er eleven senthe anc hed arreated 
hie sheut @ year price im cemveny with & men aaeed Brewn; that 
Sree wee a burglar, «Liheugh se had net meen Brewm before the 
time of the errent. AL thet time the offileer asked defende 

ant what ce wae doing end the latter stated he wae geing through 
teen and stopped off te see hie trether. Another selice ef fieer 
testified that he sad Enewn the defendant abeut tee years aad 

at one time hac arresets¢ Ris when he wee stonding en the spre 
mer telking “ith encther man; thet defendent at that time wee 
eharged sith diserderly conduct. ‘This wee all the evidesce Offered 


by the Feoplie. 


On behalf of defen ant evidence was effered tending 
te whew that se Rad teen working fer sie brether ee @ tare 
tender, bie heure being fre 5 &eKe until 3 Feliezp thet on the 
day in question efter finiehing hie day's werk he celled em some 
friends en the Berth side enc et the time cf the erreet eae 
gclse ie ¥Wieit someeme elge on the esi sida, Cther eridence 
wae introduted tending te eupsert defencent in bie testimeay 
thet he hec been working for nie brether. 


seo. 270, che 28, HeSe, which defendant sae cherged 
With vicilating, defines vagnbonds te be “ali sereene whe are 
idle ané diseclute enc whe neglect 211 lewful Yarinesr end whe 


ade not give e gted secount cf themselves; end sll perseene whe 
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ere kneen to be thieves, burglare or ciskpeekets ond have 


me lLeeful means ef support.* 


The evidence feils te shew thei the d«feucaat wan 
an idle er diseclute person, fer we think it clearly aspesres 
that he war werking fer Sis Drether., There is aise leek of 
evicgence tending in any manner te shew thet he ces & burglar 
er piskpectet as charged in the iaforsation, ee that the enly 
eontention thai eecld peesibly be mede ehy the judgment should 
be gusteimed iv thet the defendant ese engaged is an unlawful 
SBueiness. And witheut deciding, eines Li ie nel areued, 
enether o pereen engesed in an umlesful besinere xeuld be 
& Vagakbend within the seaming of the ctatute, we think we 
weuld mot be justified in nelding that the defencent was 
engeged in the Vielation sf tne srekibities lewe of the 
State er of the matics simply beeause# the evidence shews 
that hie expleyment wes that ef a bartender, there being 
mo evidence of the particular nature ef the serk defendant 


ac engaged in doing. 


the judgment ef the “uni¢ipsi “eurt of Chicese 


if revereecd. 


SBCKOCR and TAQLOR,JI SCNCUR, 
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BR. EPRXELSISG FULTICE GCN SEER delivered the 


epinion ef the eecurt. 


iliies Andersen, a siner shout le yeare «f age, 
by Bie went friesd breugnt suit against Seaewel *. Eyle te ree 
eever dusager for eereensl injurice. There wen « verdict ang 
dJudgeent in sie faver ic 21,¢0% to reverse ehich defendant 


erosecutes this apoesl. 


the reeerd discleses that piaintiff liwed with iz 
perente on Campbell avenue, a scerth sd seulh street, @ iLtile 
mere than « bleck serth ef Yechingios Souleward, a8. eaah sne 
weet sircet; that about 2 o'elesk in the sfterneen ef July BL, 
1918, a fire slare wee ecunded end « fire eemeany ehich see 
leseted »t the seuthwaet cerner ef Yerren sad “aupbell svemuenr 
lene block eeuth of Ssehingicn Boulevard) eeme inte Campbell 
avenue enc proterded spuih en Campbell evenue t: Saditen 
etreet anc then turmed weet en ite wey te the Tirt. fleine 
tiff jweped en nis bheyele end started te the fire preceding 
glong the weet side ef Taaphell avewne. As he wae creseing 
Yashingten Boulevard hie bieyele esllided with defondant's 
sutemebile which was being driven weet on Scehingian Bouievaré 


ang #8 & result eleaintiff wos injured. 
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Pisintiff's theery wee thet sehen he Feeched & 
peint cbeut three feet serth ef ike rendeey ef Yeching ten 
Beuigvard Be stesesdé Bis tbieyels sag leeked exai and west 
iu the bevlevaerd tc avoertain shether it wer enfe fer him 
tG SF688S thei aper leeking te the gant he sew defendant 
arriving Sie sutougbile weet em the nerth side of tne reed= 
way i Saehingiten boulevard; thai whes Ne first ebserved ie 
gutexebile 14 wee abeut £50 feet eset ef Tmnpbell avenue 
traveling weet at abewnt 14 or 16 miles per Beur. At that 
tive plaintif! precseded teath zerece the boulevard; thet 
when he reached sheut the middle ef the resdesy of thet 
streei he diseovered thet the defendant's gutenobile ras 
alwest upon him; thet he thes endesvered te imereace bie 
speed but the defendent turned bie sutemebile te the seth, 
struek the bieyele aad befere the sutemobile sesid be stacsed 
4t ren ap emits the curb ef 'avhingten tbeuleverd west ef cumpe 
bell avense; thet ae a reeult ¢f thie ecliisien pisiniiff was 
injured. Sime there ie ae gomiestionm thei the desiegee are 
exetsuive Li will be unnecessary ts uepeeify ithe astere of 


Pleintiff'a injurice. 


Gn the other bone, gefendant*s thesry ef tee ease 
Was tast he wee ¢riving Sic autemebile west on “ashing ton 
boulevard st abeui 14 ailes per hour in the uerth Ralf af ine 
reedeey of thai etreet; thet he saw plaintiff riding his bie 
eyele goute en the weet vice af STamgbeli arenue end certh ef 
the becievard; thui sleintiff did sei stem when Re reached 
the readway ef the beulevard but turned weet sleng the serth 
eure some ld er 15 feet and then eesarently chanced Hie mind 
and euddenly turned seuth acrece the readeny of the boulevard 
and in frent ef defendant's autemebile; thet th- defendant ig 


am enceaver tc aveid a cellieien turned Ale satemebile shersiy 
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te the seuth bat by reasen of the sudden turning of elaine 


tiffts bieyele it was iepessitia te sveid the eslilisien. 


Plaintiff?’ was the evliy witeess sreducedé on Bis 
behalf se ic saw the seecident eecurred end his teatineny 
tended te supoert Rie contention. The d-«feniant and the 
@ener of a gurece lecetec at the northwest serner eof Yache 
imgten beuleverd and Caspbeil evenus, gave testimeny supcorte 
ing defendest's versicn ef the aatter. Defendant's testimeny 
ens is the fere ef 2 desorsition he having reseved frou Chie 
eagoe te “alifcrmia. fhe defendant further teetified that 
whem the bey turned the bheycle in frent ef the gute=ebile 
“he seemed te rise in His seat and exert Bimeelf in ecresze 
img quicker*; thet icmediately after the aeeicdent he helped 
pick the bey up and the bey Seid t¢ Bix et thei time thet 
“hie brakes dia net nelée* anc ae further eeid, "Sister, 


Sister, it waen’t your feult.* 


Seumeel fer plaintiff: srgees that it apgeare from 
the evidence thet defendant es¢ nesligest fer the reneen thet 
he turneé sharply to the xeuth to pees sreumd in frent ef the 
hey's bicyele wher he sheald Have continued etrsicht shead in 
which event he etuid Asve puseed behind the bieyele and ne 
eelligion weuld have eccurred, in supsert «ef this he centends 
that the autexebile wae 360 feet eaet of Cacpbell svenue 2nd, 
therefore, when the bey etarted te erase the beuleveré efter 
he bad stepped si the nerthwest cerser ef the street intere 
section, the suteoxebile was 25¢ feet plue tue width ef Caupheli 
avenue frex the bey and thet frem this it is sliear teet if the 
autenebile continued straight west in the roadway 1% weulG have 
pasoed behind the bieyele. tie bave often feund thai where there 
is & collision between ceving vehicles the testiseny of witnesses 


ee te the distance between the vehicles gprier te the secident 
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and the rate ef epeed at which they were treveling is exceeds 
ingly inaceurete and very umrcliablie, aco we ere set xt all 
@iepewed te ugree with olaintiff's esuneel thet the secident 
ecturred ge he sentences. Yer it we -1¢ be mest emueuel that 

an gutencbiie driven at the Fate ef IS er 15 sile& per hour 

ie breed Geylicht en « ceed readway nearly 3Ct feet from ? 
the path of the bieyele we. id be suddenly swerved to the south 
in place of procesding Strsicht west. &# ere sice ef the epine 
iem thet the jury mighi well have seubted the relisbiiity ef 
defeninnt's teetimeny since Ke testified thal iveediately after 
plaintiff wee injured Ke seid vie brates would nei werk, when 
it is elearly apparent thet there wouic be no neeg ef breaker 
whcer ihe virewetences Givecicved by ise evidemos, and ciase 
the defenceant further tertified tat gt the time the tey ssid 
it waen't defendant's fault. Amd while the verdiet sight heve 
been different had the reeponeibiiity been curs, yet upon 2 
esreful caneicerstion ef #11 the evidence we are conrirained 

te emy thet we are umebie te held that the verdiet ie es mende 
feetly sgninet the weicht ef the evidente sae te serrent @ ree 


Vergoi. 


The judgsent of the Bunicisel Seurt ef Chicece ie 
aifirsaed, 


THORSON, J. SUBCURS. 
TAYLCE, J, BIGERNTS, 
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MS. PREGEDIRG TULTIC“N O'JOKNGH deliversd the 


evimion ef the court. 


the MecLean Construction Tempany brought suit againet 
the Kalamazee Gravel and Sand Sompeany end cemuel L. cheete aa 
principale, and the United tates Fidelity and Guaranty Tome 
pany, #8 surety, of 2 centraet bond given by defendants te ine 
sure the faithful perfermeanes, by the principale in the bend, 
ef a certain contract te furnish sand and gravel te the ocleine 
tiff, The defendont surety cespany filed a seteeff sleiming 
& balance due the ZMelamazee Company and Chests fer sand and 
gravel shipped to and aegepied by the plaintif! uncer the 
contract. there gam a verdict and judgment in vlaintif?'s 
‘faver in debt fer tie sum of 10,000, the penalty of tae bond, 
and damages in the sug of 92767.38, the debt to be discharged 
upon payment of tne damages, Viaintif!’ being diseatiefied 
with the judgment proeecuter thie apgeal. The surety come 


pany alone follewed thre appeal te thin court. 


The recerd dis@€lowece that piaintiff sad «a dontreet 
to furnieh material and construct a building in Detroit, 


Mich.; that inthe prosecution ef the work it required sand 



























Pai Bi 


+30 ‘ormuersKoe bon ane e Ls 








we stat toque aE ate 
mows damea eee Feng iy 
PROD JAsuoxauR \ ( lane tw i" 





+ SHADE WS 






ita vrqgKe re pony aurea 


bea . | eis 4. Sta cea 
ee : | * Neeszeca! 


eat OIE eh BOMBS tg nbateea, axtddanee . 
, ebtwes eat eae smote 


sian then bguons eri © nadloorsense nooo sat | 
fe aganae ot Eas eka Dads baw bem bevaxd peer outs an 
e M0 “yours? bee ye bToo at anda “hed bat one hea “saiagioning _ 
mk ae etnekane? hap wa Hav Ey sivas daertmos & Be ae 
: ebnee ui ak Secreta tomar ) 













emus ae eg 
att Bd nominee am furs te? “at ota 


- aalnnt, Veaores 8 be £2 Weigecie teria insbanten ot “me i“ 


sh “heh Renita aeatate cals ~ itive en oe woaateta pa 
» pFadanase me destiny 2, bere dphaver 





a mew ox ‘sfoetta0s 
atta Bag ts 1G taney eelg er ry DEG te wea wad ne tap 


 bestanosas ot wa Fein ois 





me xovat ‘i i: 
88. tarae te mun a ak npensy’ ‘ha 


: ‘furtetrana se Bed TeIMtel saegameh ens te tanaryag me 


anise bag Piucneins: — ota 





a Yh Mee 





sath toned ze beaver oe 
Bu? st horee ek perkins’ hard tosrsd areas es, Sas 
, ere butingay +4 wiew anit Deis sha dah, ose 1 

a ae Res tape a 


 PhaNSNOD & bat PUeMbe cay 


ode! 


and gravel, and @ gentrect was entered inte between if ond 


SMeatse and the Ealamagee Sompany whereby the latter twe agreed 
te furnieh olaintiff Lie requirewenta ef gand anc gruvel, #0 
timated at #1,(CU euble yarde, ef a certain kind for an agreed 
consideration. fhe eentract further provided the tise within 
eich the S684 &Md Gravel woe to be delivered aso that in eave 
of gelay cccasioned by a ehertage ef cars ne damages could be 
Slaimed by plaintiff. Amd should there be any negligence er 
delay on the part of the reilrosd sempasy, vleintitf eae authes 
ised to purchaee other sand and gravel te be ured by it in the 
ecenetruction of the building and suck ameunt, if any, war to 

be deduoted from the 21,0600 subiec yarde which woe ie te furnish} 
#a plaintiff. There wae s further previdion that if the matere 
ial wae sot furnished in neserdence with the seniract by reason 
ef any defeult of the prineigals in tne vend, then plaintiff, 
upon three days »ritien netiaes, sould purehasce the necessary 
material in the epen sarket and charge any excese ceest to the 
principele in the bond. it wan further agrees between the 
parties to the contraet thet slaintiff woe ww Loam 96,000 

te the <elamaseo Cempany and Sheete to snadle tres te proceed 
with the perfermance of the contract, and a8 evidence ef sash 
indebtedness, bat net in payment thereel, the latier tea eere 
to execute & promixeory note for $6,000, payable on or before 
guly 1, 1917, with txtarest at SS, and "Shen the reller «hell 
have delivered sufficient sand and gravel under the terme of 
this agreement te pay the principal and acerued interest on 
this note * * * the seme shell be eanecled and surrendered 

to the seller.* ‘The @eontrect further previded fer the execue 
tion of the bend on which thie suit wae breught. The $6,006 
wae loaned or advanced, the note made and delivered and the 


Kalamazoo Tompeny end Sheets proceeded to deliver the send 
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and srevel. <Almest frou the firet they wore in default in the 
fhipments anc complaint Was made ae te Lie guality ef the satere 
isl furniched. Plaintiff purehesed in ime open market waterial 
io be sixed with the send and gravel thet war delivered in order 
t® wake 1% usable and meet the sontract reqguirenents. The 
Ralemegee Company and Gheete failed te furniek tag entire 21,000 
eubie yards and plaintiff wae compelled te purchace in the epen 
market sand ond gravel from cimer sourees, After xiving oredit 
for the matefiel furniched plaintiff sleime thet there is a 
balance due it on asegumt ef the default ef the Eelemagee Some 
pany anc Cheetse of $11,9(4, to recever which sum thie sult ene 


brought. 


Plaintiff'e claim iv sade up ef three items; {1} 
$6,000 eavanced; (2) material purchawed by it to bs mixed with 
gamd ond gravel furnished to seke the latter cenfoerm te the 
contract at « coet of 4964; and (3) the ourchase by plaintiff 
ef adcitiensal gana and gravel te semglete tae ceniract st an 
excess eeet over the contract priee ef 731l8e, making a total ef 
$13,747. From thie plaintiff deducts the amcunt it owes fer 


sand and gravel delivered, $1944, leaving a balanee of 911,904. 


Plaintaff's peetitien is thet umder the undisputed 
@Vicence in the ease it wee entitled te the full ameunt ef ite 
GQlsim enc, therefore, the verdict ie not baaed en the evidence. 
Af near ae we eon deteruine the jury, by their verdict, sllowed 
plaintiff: fer the eeeend item enly, slitheugh net toe the full 
amount of that item. The surety company's position Here is 
thet under the evidence the verdict shevuid neve been fer the 


dofendcante, but 1t does not seek « reversal of the judgment. 


The record ig voluminecus on merous peinte have been 
urged by beth sides, bul since we save renched the conclusion 


that a new trial musi be had, we ghall consicer omly what we 
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deem necersary in stating the reasons fer our conclusion. 


PLRGT. Am to the 6,000 item the evidence tence te 
shew thet the Ralamazee Semuany wee inneed of funds hefere 
it c@uld preeeed with the ghigment ef sand and grevel and 
that plaintif® sgremd to lean or advance tuie eum for thie 
purpese; that ae the Kalemezeo Company shisoed saterial it 
was te be eredited with the eentract price of such sand and 
gravel and thie amount charged against the $6,000, Tne money 
was paid by ehedk of tis Sestrics Cremmery Company dated 
January 11, 1917, payable te the elaintiff and by 1t endorsed 
and delivereé te the talacazee Company. Fleintiff rent the 
ahesk with a Letter io the Kealsmageo Uoupeany., the cheek was 
paid and the saeney reoeived by the latter. The nete was 
drawn by the Kelamagzoe Company te the Sentrice Company and 
delivered te plaintiff by the esker. On January 15, 1917, 
Plaintiff aeknovledged reesipt of the nete hy letter, state 
ing: 

“Ge enclose herewith your nete cated 

January 9, 1917, in the ameunt of $6,000, pay= 
able te the Vert bearbern Rational Hank of hienge. 

We beg te acknewledge receipt ef your nete in 

the amount ef $6,000.00 made payable te the Beatrice 
Creamery “ompany. We are receiving this note ae the 
one deseribed in the contract for send end gravel 
for the building of G,%, Haskell new in the srecers 
ef erection in ietroit, Michigan, snd waive the form 
ef the aote which should huve been drawn direct te 
us, a8 desoribed in the centract. 

Thacking yeu for your attention te this matter, 

we are 
Yours very truly, 
HeelLeen Construction Ce. 
Hugh ea¢Lean. 
Have you am appreval fros the bonding company yet” 

When the Kalamagzee “ompany received the @6,00¢ eheek 

January 11, 1917, it delivered to plaintiff the fcliowing 


raaeipt: 
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"REORIVED from KacLenn Construction Company 
Six theugand Dollars (which swount is else severed 
‘by premisasery note te Beatrice Creamery Company of 
Ghiesgo, Lllineie, ond due July 1, 1917). Adveneed 
and te apoly on acceunt ef contract dated December 
#2, 1916, fer gand and gravel to be delivered te 
Detreit, Sieh.* 
On trial the ncte wae produced by plaintiff oud wae afterwarde 


reoelved in evidence, 


Pefendgant contends thet plaintiff eannet predicate 
any liabliity en the ican er advance of $6,000 fer :the reasen 
thet the econditions ef ine bend de net cever the repayment of 
thie money. The seuntract entered inte between giaintaft and 
the Kalamazoo Coupany and Sheets wae made = part of the bend 
and provided fer the advancement ef the money and the giving 
ef the nete an etated. The condition ef the tend wae thet the 
furety cempany would indemnify snd eave hergless the pisintiff 
from any pecuniary lees ty reaven of the breach of any ef the 
terme of covenants of the contract on the part of the Falamarte 
Soupany. When the Ealamazec Company falled te furnish sand 
and grevel emlled fer by the centract er te repay the balance 
eof the $6,000 remaining unpaid after plaintiff had eredited it 
with the cost price cf the sand and gravel that wae delivered, 
thie condition of the bend was breached and the surety company 
was liable fer @uch breach. The defendant makee the farther 
point that eny damages euffered by renson of this $6,000 item 
is barred hy the limitetion in the tend which orevides thei the 
surety company would noi be licble in any suit, action er proe 
eeeding instituted inter than the Let day of Lecesber, LOLT; 
that while plaintiff breueht this euit Beptember 11, 1917, ne 
damages were egught te he racoevered en thing item in the #teige 
ment ef aleim then filed bul that the firet time oleinsiff sought 
to recever on seecunt of this Lten wee when it filed ite amended 


statecent ef ehaim Merch 17, 1019, which wae after the Ligitetion 
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pericd in the bend had expired. in tae eriginal statement of 
Claim damages were claimed by reason of the Falamazges Conpany's 
failure to deliver 12,000 yards of semd ant gravel an provided 
in the coniract which necessitated oleaintiff'es purchasing name 
in the open market at en excess of 216,000 ever the contract 
price. We think while this atatesent was rather general in ite 
terme and did not epeqifice}ly refer te the item under ceonsidere 
ation, yet it wae eufficient te cever the item in cuesticon. 

But in any event there is so merit in defendant's contention 
fer the reason that the euit was brought on fentember ll, 1917, 
before the limitation peried fimed in the bond end the only 
eondition ef the bend wae thet such eult be imetituted net 
later than December 1, 1917. in these cireunstences the file 
ing of the amended siatenent of claim, even if it be coneeded 
that this treught the item of $6,000 inte the exes for the 

firet time, might be considered as an assignment ef an addie 
ticneal breach and it isthe settled law of thie State thet on such 
@ bend different breaches may be aseigned at different tines 
whether they occur beiere or after suit wae brought. Leeher ve 
& Gusranty Go., 239 Ili, S02; Kebele v. liclole, 


266 Ili. 464. the Lesher cease was sgninet the vane surety 





sompany as in the instant esse on & bend which contained the 
same language ae the provision in the bend before ue. There 
the bend previded thet suit was to be breught net later than 
Wareh 18, 1963. Suit was net brought umtil sfter that tine. 
It wae there contended that the period ef limitation fixed in 
the bond was of ne effect for the reasen that under the cire 
cusetances in that eace the dauimges were net agcerteineable on 
Mareh 15, 1903, sinee the record showed the dauages aceracd 
after that date, The Supreme Court held thet the limitation 
was binding ond thet suit should heve been breught net later 





ibe. 
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than the date mentioned, but if damages bod aeorued after 

that dete, additional brenches might be assigned. The court 
there seid that the bend was tc be treated es a contract of 
insurances ond strietly construed ageinet tas surety scempany, 
and that section 35 of the Practios Aet suthorised asrignmente 
ot different times of as many breaches agp plaintiff: sight think 
proper. in the Eelole pase tuit was bresught on a bend given to 
ingure the paysent ef rent. a breach of the bond vas claimed 
fer one year's cent and judgment entered scecréingly end paid. 
Afterwards application was made te the ceurt, on noticr to the 
defendent, for leave te sue out « writ of ingulry to se-eee 
demages for a further breach and in thie matter the damager 
gisimed were for another year'a rent ehnich wae due snd owing 
at the time of the inetitutieon of the auit. The court there 
esid, (460}3 "Zt ia sentended that under the etatute the judge 
ment for the penalty ef the bend stends oniy “or tach breaches 
es may afterwards hapoen, ana ae the rent scught te be reeeverte 
ed wae dus before the judement for the penalty ef the bond, 

the writ of incuiry to sesees camegere will met ii@. thle quese 
tion wae settied im Zeople ve. Compher, 14 111. 447, where it 
wan expresely beld that any breach ef tne soenditions of the bond 
for which damages have net elready been aseecsed, ferme the 


preper subject-matter of e new azzignment and seseasient.® 


the farther contention is eade that plaiatiff did met 
loan the Esleamagee Company the 6,000 in secerdanse with the 
contract entered inte between the gerties, tut that it anosare 
fron the evidence this money wee advanced by tha Beatrice Ofte 
pany ince iit wae their cheek for $5,00C that was given te the 
Kalamazoo Sougany, It ie argued that thie is such » variance 
from the terms of the contract as releases iho surety. There 
is mo merit im thie point. The Beatrice Creamery Company .geve 


® cheek for $6,066, payeble to the plaintiff, Yre plaintiff 
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@enderied thie check snd gave it to the Mslamageo Company. 

dt was iematerial to this defendant me to where the $6,000 
eome from since it wae given t: the Eclamagoo Company by 
plaintiff. Sut the defendent further argues that there wae 

a departure from the terme of the cenivast by reaagn of the 
faet that the note given by th: Kelawaeeo Conpany for the 
$6,000 wae set given to the plaintiffs se the centract previded 
but wes sed~ payable te the Beatrios Creemery Cenpany and that 
there wee neo evidenoe that this depsrivure wee breught te the 
knowledge of the eurety company. On thie phase eof the case 
the cefendant seught te introduce exemplified copier of court 
files wherein the Beatrice Company had brought euit en the 
nete ggeinet the Enlamagoe Oompany in the itete ef Hichigan. 
this evidence wae excluded on objection of plaintiff. ince 

w@ are remanding the esee for a nex trial, we think we should 
gay that we are of the epinivn that the ceurt wae in errer in 
excluding: ihe offered evidence, Ge are alec ef the epiaicn 
that the court wae in errer in refusing plaintiff's offer ef 
the latter of January 15, 1917, abeve queted, and of which exe 
clusion plaintiff cemplaine. he evidenes showe thet this 
$6,000 wae in the mature of an advance payment mede by plaine 
tiff te defendant enc the contract previded that the defende 
ant ehnata give the mete, net se payment, but ae evidenoe of 
the lean er advance payment. Defendant was charged en plaine 
tiff'es becks with thie ameunt and eredited fer gravel and send 
which it shipped in partiel fulfillment ef the contract, When 
the ancunt of gravel and sand shipped emounted to 94,0C0 then 
Plaintiff wae required to deliver up the note te the Kalamagee 
@ompany. if the note belonged te the Beatrice Company plaine 
tiff eould not deliver it up end the Kalamazoo Company might be 




















= es 





her aY 


ss serdg ast we 
ae a aga sf 


“septa! sneeneio® of} od be oVaR owe Roete ehad beavebse 
unset eed cveste S? an Fuobietoh whee od Sobretaawd aw $3 
a spre jekaus ter qi 42 wevds aby $k onde Devt ones 
ow wxadd San? rT a cod taaineted od aut ie (a 
ett to necaok q dosttaue até Ae smzed’ 9it} navt cad ieeel 
| tat aa gd scewhy a9 oft one and soe 
bob ivews food woe one ae bivate ond 92° navi ‘fou mane Oe bo 
wagon? tone snare ont a ¢ abine! ‘ean aie 














“edt ‘set “pages? ‘Behe 
“bas baw 
“ane a4} Ye ease bsKd Os ekmqinas ytbkwN oad te ai ied vite 


pinge Yo ae tyan balthquexe sseberdar oe Hatron ‘she 13h 
“ead me dies seaweed and yuegniad enbernot adit hot pases Bs ha 


Lid : anaeanell we “goad ane Kt swage t o noaama tat suit Sonteue ston 





“ebG fata beast eomnnive oat sentient vhateiale nal 
 abaitol ed ‘pas bebivery ‘Vetiel. aid ban sabiash of + thle 
2o vOmbire ge fad ,oremyey. oe tom orem. off avg b iwosts tas 
ae 9 begiade, sae Imabne te . dmasgeg oommres, 4, mood aad 


: eee bee Insets, aot Bed Shei foe, dian ay cred éiin stood a! tt he 
Meet gEpMNI ROD ae Te AwOME ELINA Kadina, md, pougite 28 dagen 









Fes OAR 9F Betnwone oo ggtde haan bom, doverE Ye dao as | 


matte went: ended eck ene, pe hei ied, ot ae ar ee, — oe ‘he 
vo) amamaaance La mee oan sad vt wording, 08, . : oe ‘ 
ROR te ihdtea See RU aa 


oD 


Fequired te pay it twhee, Thie vroulad be @uch @ viclation ef 
the terme of the centract, if set aequieseed in er aporeved 

by the surety company, 26 im cur epinien would relense it from 
linbility. There ie oe merit im the point sought ic be made 
that eredit for the gand end gravel ehipped was not given on 
the note since eredit was given on piaimtiff's booke. This 
was gsuffieient provided that plaintiff’ wee in a noei tion to 
surgender the note to th Kalawmageo Company when ©64,°°C0 werth 
of sand and gravel hod been delivered umder the centract. 

Cn @ reetrial ef the case sll the facte in reforenes to this 


item should be presented. 


As to the item of $4564 which plaintiff 





Glaims te bave expended in purchasing waterisl to be mixed with 
the aund snd grevel se as to make Lt upable., Plieintiff's gesie 
tien if that the send and erevel delivered was rot ef the kind 
and quality previded wy the contract between ii ond the Salae 
maAzoe Son pany and that to render it in seserdance with the cone 
tract plaintiff was required ts purchace ether material te mix 
with the eand and erevel, and in ee doing it imocurred the item 
of expense coxmcleined of. The evidenes shows thet plaintiff 
eomplained ef the gquelity ef the saterial furnished and effere 
#d evidence tending to show that the expenditure meade wae nece 
espary to tring the sand and gravel up te the reaquiresenta of 
the eentract. We think this evidence was entirely prover. 

But the defendant contends that even if it hed breached the cone 
tract, plisintiff was slee guilty of » treach becewse it failed 
te pay fer the ¢and and gravel delivered and in thene eircume 
stances ne recevery coaic be had on the contract. Since we 
have already held that the $6,¢¢0° was en advance gey ent and 
since nc claim as made by defendant that they had shipped 


thie ameunt of sand and cravel, it follows that the cand and 





ate 


25 ey 









Ye Moitetoiy & dows e¢ Shunw eigt ood 4 yng of berlupet 
| herasags to 5h beunsdapoe som t4 .dewasaps aa Ae gered ert 
. meat a gadis aie ROLLED toa of ao , yegnyo, one. fhm 
Shee od of tgane. dei koe see mh. Phnom ov, ma wrod,” hase ‘. 
8 pov tou scr vogy ide foveg one fnew en? 10% tbbet nhest 
¥ he abth waved a ibtaely Mo Revse mae Shots. eomde saoe out. 
= y : al 0.14 hoo & af ga, aed gate bab tyere. asides dines t 











nt : s _domermes oak ‘aoe y hoxevacan wo0 bad, ene bee. smi 
ase hall qonetw tes ah age ae fe. Some. aid te. sic sie . 





ea Ri tre 


“im same woter hs Aa ome O09, 8 mls nae te 






olivie 
gravel dalivered waa paid for wefers delivery. 


EMISD. Am to the ether item of 23183 claimed by 
Plaintiff ar damages by reasen ef it being compelled te go into 
_ the open market to purchase additional sanc and gravel. The 
defense interposed to this sre that the failure te ship all 
the sand and gravel required by the contract wes cue to 
shortage of cere and that under ime bend sac the sontract there 
was no liability where the feilure te snip resulted from any 
default of the railroads, Evidence was intrecuced by elaine 
tiff tending te shew thet sore ecre were furnished the Kalae 
mazoc Goapany then were used by it, snd thet often emnty mre 
were pulled out cf the grevel pit where cand and grevel wee 
being leaded. It is, therefore, argued that the fedlure te 
ship gid not result from 2 shortage of sere but through the 
negligence er inattention of the Ealamazce Sompany. Cn the 
ether hand, the defendant effered a grest desl of evidmee 
tending te shew thet it had endeaversd te ehtein serrm from 
the railroads but that on aecaunt of the war sonditions the 
Balamagooe Sempany wae unable te do ae and thet thin wae the 
eole onuse ef the failure te shies the required emount. 8 
think this was « queetion fer the jury. ‘Somslaint if aace 
by both sides ae te the rulinge of the ceurt en exclusion and 
egiseion of evidenes tending to present this iesue, WVlelntirr 
gontendse thet send and gravel wae shipted ky the -elouagee 
Company te other partiva et higher prices than the price here 
eentracted for nnd thet this wae the reason #ehy ite contreat 
vet rot fulfilled. and it it argued that the oourt erred in 
refusing to permit the witness Preeten to teetify es to whet 
the Falemeazeo Seupany reeeived for eand and grave] furni hed 


te Byers Brothers, snd thet the ceurt else erred ir permitting 
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while 


the ease witness to testify that Byers brethers' order was 
guailer than that of glaintiff, We think the court should 
have permitted the witness te testify on beth of theee pree 
PoRitions eg it might aesist the jury in determining whether 
shipments sade te cther customers at « higher priee wee the 
renton fer the failure ef the Felasesoa Conpany's failure te 
perform its contract with plaintiff, Of seuree, the Kealemagee 
Gompany wags net under the law required to perferm claintiff's 
centract to the exelusien of all ite other contrasts bat it 
might prorate ite cutput if there was a shortage of care. 
Erxug Cosi Ge. We 2oG,Bluke oe,, 218 Lill. App. 85. Further 
Gomplaini is made that the court permitied thie witness te 
teatify that the Ealamagzeo Coupany discontinued business and 
that ite finances ware affected adversly by the sontract with 
Plaintiff. hie seint is well teren. The evidence enould 
not have been admitted. Flaintif’ alse ecmplaing that At was 
error) permit this witness te testify to the kind ef ears 
used in Bichigen for the traneportation of eand and gravel 
und te the efforts mace by the Kalenazeo Sompany te get cars, 
and to conversations of efficers of the latter sempany with 
the reilread efficials in this regard. We think all ef ibie 
evidence was preperly sdmitied as tending to surteain defende 
ant’s contention thet tae reasen all ef the sand and gravel 
was not shipped was thet the Kalamazee Cerpany was unable 
te ge: sare and, of ccurge, it had the right te snow Ghat vase 
aeid and done between it and the reilread in thie reepeet, 
whether that included letters between the reiivead end the 
Eslanazoo Spies or converesticns between their representatives 
Complaint is aleo made by plaimtifi te tae ruling 
of the court in not permitting the witness Sitbeck to give the 
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auumarios of inveices (eome 250 in number) whiah and Raa 
eelved in evidence, We think thin wae errer. Feoule Ve 
Geroid, 265 lil. 448, it ie sleo gomtended that the seart 
erred in excluding what war \noen as the Barth letters, being 
letters written by Barth, 4 representative of plaintiff who was 
gent te the gravel pit, tending to shew that thers we am exple 
mupply of cars at ihe #isposal, ef the Kalemageo Company but that 
they were not used. The ovidents shows that Sarth, a8 4 repre 
seniative ef the plaintiff, went to the gravel pit and ehecked 
from day tc day, covering sbout a month's time, the care that 
were awitehed inte the pit and afterwerda Bauled cut, ecme 
leaded ani some empty. He made a written revert nearly every 
dey to plaintiff, The memoranda which he made were lest or 
destroyed, and the letters which he wrete plaintiff wore offere 
eé in evidence. These letiers so far as they tended te shew 
that the failure te ship the quantity of sand or gravel sone 
tracted for was due to the fault of the Kelumazoe Company and 
net to any shortage of cars, if sworn to be cerrect, and that 
they wore written at the time they purperted to be and the 
Witness had ne prerent reeclleetion of the cattersc therein 
etated, would be admissible. Koch v. Leareoy, £19 111. App.468. 
But the lettere were offered in their entirety ana there were 
some matiers esontaingd 15 seme of them that wae icereper as 
such mattere did net go to the point under eennideration. in 
theese sircunetances, ef course, the court wae right in exelude 
ing thes. On @ retrial, if the evidenes brings parte «ef thee 
within the rule sanmeuvnesd in the Boch cage, ouch peris should 
be admitted. Over the objection of plaintiff the ceurt ade 
mitted lettere written by the architect of the budiding being 
aonetructed in Detreit to the Kelamagee Compeny, These letters 


should have been exeluded aa there ie nething in the evidenes 
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becore us te indieste thet anything the archite@t might de 

or way eceuld affeet plaintiff's rights, We think there was 

nO errer in adwitting defendant's exhibit 1a witch war 2 pintee 
ment ef the ageount it oleimed was due and owing froa the pleine 
tiff te the Kalemazoe Company since there wae evidence tending 
te ghew that this ene delivered to that company by tne plaine 
tiff and geyment demanded. Lefendant's exhibit & purperting 

te be photegraphic cepler were pot sdmiscible unliern they were 


within the rule announced in the Zegh gaze. 


The Jadament of the “unieinal Seurt of Chiesce is 


reversed ond the ceure ypememded fer a new trini. 


REVERGED AWS ReRAN DED. 


THORBCN ANG TAYLOR, GJ. XINGUR, 
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UR. PRESIDING JUSTICON O'SOHNOR delivered the 


opiniscn ef the court. 


Flaintiff brought suit against the defendant elaime 
ing » bolance of $3,00C due him for cemmirelons as a real 
eutate breker. At the elose of plaintiff'c« case on motion 
of the defendant, there was a directed verdict in her faver 


te reverse which defendant prosenutes this epperi. 


The second suended etatement ef claim, an which 
the cage went te trial, in subetence averred that plaintiff, 
& reml eetate broker, consummated the exchange of all eof the 
eapital eteck of the Yestern Furniture “xcesition Company, & 
gerporation, the steck being owned by the defendant, for cette 
tain reel estate lorsnted at the serner of Araltage avenue and 
45th Place, Chiexge, owned by one Jemes W. Hedenburg. That 
the Exposition Company owned # certain leasehold interest 
under « leace expiring July 1, 1997, demising premise known 
ae 145301437 Jabach avenue, Chicage; that in consideration ef 
Plaintiff preeuring the exchenge ef the properties the defend- 
ant would pay plaintiff *a fee or commission for His services, 
the amount not being stated but that itwae implied the usual, 
reasonable, customary and ordinary brokerage or comission 


paid in similar transactions;” that upon the exchange of the 
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properties the defendant owed the plainiifi as the reasonable, 
usual and customary fee, 5,000; that threugh plaintiff's 
efforts the defendant reesived in exchenge for her stock in 
the Sxpoaition Company property ef the value ef $400,000; 

that plaintiff pare received an account of hie cemmiesion the 


sum of $8,000 leaving a balance due him of €3,00C. 


The gefendent filed her affidsvit of serlts setting 
up Mumerous dofenses, nei here necesgery te be noted, and after 
denying that there wag an agreement on her part te psy piaine 
tiff any commission er that he rendered her ony service, set 
up that the preperty which plaintiff claimed tm have proeured 
Hedenberg ic convey to her, was worth enly about esOpocO, end 
further averred thet the $2,000 whieh plaintif’ hed already 
received wae mere than the reasonable, usual ana cuntomary 


fees fer the services he etleimed to have renaered. 


it appeare from the evidence thet a written contract 
wae entered inte between the defendent and Hedenburg for the 
exchange of the preperties. This contreet states that the 
Rxepesition Company war the ovner ef 2 99 year lease on the 
Wabash avenue preperty and that thers was an indebtedness of 
$147,000 due on that property. ‘the contrast contained the 
following previsions “it is further mutually agreed that 
brekerage fee or commiseicn shall be paid te A. J, Wakely 
and ©. &. Hultquist as agreed by the reepeetive parties herete 
ae heretefore agreed by them.* The evidence further shows 
that the exchange was wade as previded in the centract, the 
shares of etock in the Bxpcsition Company being turned ever te 
Hedenburg and a deed for the real extete whieh he owned was | 
mad« and delivered by agreement te one Eriecksen te whom dee 
fendant wae indebted, so that in substance defendant received 


Yor her interest in the Yabach avenue property Hedenburg's 
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real estate and in censiceration thorefer transferred te him 
the shares ef the entire easpitel stock of the Expesition Cane 
pony. The evidence further shows that the Hedenburg property 
wear worth about $80,00C. It further appears that all the nee 
geotiations prier to and leading up to the conguzmatieon of the 
exchange were conducted by plaintiff with defendant's hasbend, 
Villiiam R. Humphreys, since decensed, ihe evidence slee tends 
te show thet the usual and customary commiesion charged by 

real estate brekere in Chicago fer psreeuring the axchange ef 
preperties wan 2§%, but whother this is te be cemputed en the 
sale price ef the Wabash avenue proserty er only on dofendant's 
equity is 4 controverted guectian. Flaintiiff takes the pesie 
tion thet he was entitled to 2} per cent of the velue ef Hedene 
burg’s property, vie: $90,0G0,plus the incwnbrence of $147,000 
on the #abash avenue property. Defendant contence that in no 
event was slaintiff entitled te a commission on sere then whet 


she get for her preperty, vis: $86,000. 


The defendont first earguen thet the »laintiff is 
not entitled te reeever for the reseon that the evidence shews 
he carried on all his megétiations with William RK. Husphreye, 
defencent'e husband and that the latter paid plaintiff $2,000 
as commiegsion; that William K. Humphreys promired io pay the 
eommiecsion within 60 dsye after the deml was slessa, and is 
these circumstances it appears thet there war an express 
agreement between plaintiff and William A. Humphreys to pay 
plaintiff ceommiseion; that, therefere, the inetani case cane 
not be siaintained by relying on an implied promire of the dee 
fendant becouse under an elementary rule of law there ean be 
neo implied contract where there is an express contract. We 
think thie argument is beside the point. The evidence does 
show that plaintiff head all ef his dealings with William R. 
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Humphreys but that the Wabash avenue preperty war owned 

by Ere. Humphreye, the defendant, and that she executed the 
agreement for the exehsnge of ihe proserties. in there eire 
Guastances it is #slementary that che cannet be heard te say 


that the dealinge of her turbandg sre net binding en her, 


fhe evidence discloses ihat Willies A. Humphreys 

@ied after the consugmation of the contract and pracr to 

the trial and wader the stutute glaintif? wae preventod 

from testifying te sonverastions and dealings he had with 

him such conversations and deslinge being had cut af the 
preeence of the defenaant. The contract of ered in evidence 
by the plaintiff and the olaintiff's ewn testimony all tend 

te shew that slaintif’ hed an express agreeaont wlth Williem 
Re Humphreys fer the ameunt of commirelian slaintiff ems te 
receive. This agreement plaintiff ceuld net breve on account 
of the death of Gilliam K. Hunphreys, and he then seught te 
obviate this difficulty by preving the usevel, rossenable and | 
customary fees paid in such cusee to brokere in Shicage - 
seeking to recover on en imelied agremoent . Sines there wee 
ai 6Xprese agreement ne agreement could be implied and any 
evidence of « ouetom wae inadeiseible. CSeuneel fer cliaintiff, 
in hie brief, states: “The cnly question it as ic the smeunt 
eof the commission. The contract says the commission ehali be 
paid as agreed. Hultquist had ne agreement either verbsl or 
written with dre. Humphreye. Jf be bed & verbal agreement 
with tr. Humphreys ae te the amount ef the sommireion he 

aeuld net testify to it now thet kr. Humphreys is dead. There 
being in fact so wgreement with Mre, Humphreys, the only quese 
tion if what would be the ugual, ressenable and cuetomary 


compensation.”® the evidence ¢learly shows that there was an 
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express agreement between plainiiff ani William R. Hwephreyes 
and we heave held that thie .@e binding en defendent because she 
teck advantage of thig egremsent and exehanged her property. 
the sgreenent ae to commission would, th refore, be binding 

en her, but there being ne evidence ae te what thie sgrement 
was the ¢eurt ceule de nothing but direst @ verdict for the 
a@cfendant. @e@ think this i« unfertunate for the evidence shews 
that after osleintaff reeeived the 22,606 frem Wiliiem K. Hume 
phreys he received another cheek for $800 which wae not paid, 
there being imeufficient funds im the benk, elearly indicating 
that more sommircions were due plaintiff for hie sorvicea. 

But the wisdom or unwisdom ef the statute which prevents pleine 
tiff from teatifying to the cireumetences of the tranvaction 


ie a question for the legislature and not for the courte. 


the judgment of the Kunioipal Ceurt of Thicege is 
affirmed. 
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opigien af ihe court. 


George Ky Barnard fileé « aliwiw in the frebate 
Court of Covk County saminet the estate of Sebert &. Strest, 
decenged, After a hearing the clein ease ditellewed ent am 
appea) takes te the SLreuit Ceurt where the cane wae henge 
by the court with a jury ed a fudgeent emivred in that 
eeurt dimaliewing the claim, te reverse whleh the elealmeant 


Hab preeetated thie apoerl. 


fhe lets is fer jemager egi¢d te have beoR sueteineg 
ea by reasem ef the recnval @f eene coil free teo iote fer 
the purehsase of which sleiment bad estered inte 4 sontreet 


with detert &. Gtreet in “ie iLifetine. 


fhe receré disecleses ihe cn ceptesber i, 19.4, 
ke bert K, Gtreet ang Glaimant entered imte written 0 Rew 
tract winreby in consideration ef $60.00 im eneh peid and 
& further agreement to pay FI77S, 18 in monthly imatceliments 
Gtreet wee te convey the lote ir question te #ieiwant. Sy 
the ternn of the contrect claimant agreed te poy “all taxes 
and aseenements Levied after the year 19048, #11 anoogevente 


Levies for iaprovenents net yet made* and « certain ether | 
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egepial pacegeuenti, «nied taxes ead ageenore nie the cure hager 
aerwmeg and gereea bo pay oe Park of Sie curehese prieg, Fee 
eentraet feriher provided that Lie *isinest we “to tweg anid 
gresiees clear ef and eevee geid firet perty (Street! harclese 
frees @l2 elaine, liens er Liebdiitieos, em snoeunt ef any work 
er jabber tene, or omteriad farnivhe@ of geegunt of ang ioore tes 
aonte or buiidines erestie@c en e540 preciser.” Li further gre 
Wided thet if the gieiment feller ic omy tee beter er asnegemente 
or sade any defagit in the meomthiy papwertie, er fodied te pere 
ferm eng of the teveneste ef the sentract t) be perfiereed ty 
him, thon Street wiget, =6 bbe option, denlare the entire 
mount of deferred peywterin cee cog page tie ana the centreet 
ferfeiteé, acd that Street sheald "heve the rinst te enter wad 
take pccoessian of enki presivee, ead sell be entitled te 
Giapesseee e616 Seeynd oartiy, fF ery gaTien oF SeFRees IG Seeee 
eerign ef ike sane @F nae Seri theree?.* Lt furtiaer srovided 
thant the eentrecet was oct te be Fegerded Wy tue tleiventh axa 
thet it wee te Se bimding tfen ise Heire, @@ecutere, adi md oe 


temlors ona sevigna ef the reseertive gerties 


The evidenes tende te #ehew Peet tee cleieast made 
peysente oe ageounk ef khe gerthaee ories of the lete te Fe Be 
eed © Se., Feal enieie syepia, anc afterworde suce ¢iher mae 
meate te heire of Ge deeemeed, after ihe seywente were |b) 


made the e@ninistraler ge bemir nop exetated anc deliversd 





te the ¢laiment « warranty deed ae orevided im the contrat, 
and gemetine theresiter thie eliatm woe (Lied im tne ore bete 
Ceurt, Ye evidewae further tends fe shew thet the Adi wee 
reooved from tae lete after Street dled suc tefers tas varpanty 
aeod wun iecued, by ome teirs partg eitaeat any auteeritg frem 
either ef the pertien te the contract. 
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A wamber ef guegticns are diemusted 4A the brietw, 
but in the view we take of the esas enhy ens vill be neceaeary 
for us te tangidcer., Ulbeieamti's @cembeniion le trait eiste he 
evidente shove he ome sek iv tan actual paywical goreraricn of 
the lgte and eines the ¢oniredt gid nob authorize him te take 
soenesaion, (the legal tithe aud right ef seseercsion reneining 
in Robert A. Giveet wetil the execviien and delivery ef the 
warrenty deeé,) the existe should be held Liabie fer denegen 
eetugioned by the resowel ef tae soni Pres the lete. if me 
agcume thet eleaiment would be emtiiLed, amdsr his theory of 
the sate, te cauegen fer such receval, @ cantel exree 21th 
hile seonetruction ef ihe eantract. 8" think the santrach eleste 
Ay imolies thei the shaimant wes t¢ keve peseeesion af the lete 
after the date the centract was ontered inte, for 44 expreesiy 
previder that *laiment etail pay abi taxve ano geeesemente on 
the property and keep it free from liens en account ef any 
work dene or anterinie fursiened fer any Dulidings or improve. 
aente ereeted on the leie. Amd further, 4f tae cleimant 
defsulie in any ef the paysemte er other cevrengntea ef the 
eontrmet, there be ah eeprees revision thet Ctreet bed 
the fight te teke goetexcion ef the eresines and disecerere 
the cleimemt. From thie ee thimk 1% clear that eleisant 
wee entitled te goeseewion of the lete and, therefore, under 
his own theory of the core ne recovery teu.d he hac fer 
the Gunner eleiged. und the tere ef the gentract could im 
ne way be changed er wedified by the testiaony of tiaimact 
te the effect that before e111 the gaymenic were wade be opate 
ferred with the reek eatete agent sod requeeted that he be 
aliewad te feceve gume ef ihe voll, waich reqgueet the real 


avtate agent refaced siating thst claimant wes aot entibied 
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te the poseeneion ef the lete. There it m@ evidente that the 
Feoi #916t¢ agente bed autherity to de anything tai receive 


some of the geywente, The seart eerrectly dirallewed the 
tiein, 
ehe Jadgeent of the Chyeelt Seurt ef Cook Seunty 


ie affirmed. 
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MR, JUSTICOY TAYLOR delivered the cpinisn of 


the #eurt. 


Gp Februsry 10, 1919, the Exeeleier teter <fg.%S8apely 


fe. and Arneld Schwinn, cempleinante, filed = bill of sompisint 


is the Superior Ceurt ef “eck County, and on Febreary 11, 1919, 


a temperary injunetion woe iscued enjeining the ccfandantis, 
smeng ether thimes: 
#rea in any manner interfering with, hindering, 


ebstructing or stogcisg the busivese ef the complaine 
BRER. 


¥rem picketing or sainteaining any picket er pickets, 


&L @F Beak the premises ef the complainania, or alsng 
the reutes feoilewed by empleyers ef ctomalainsnte in 
ageing te and from tne slaces of vbueinessx sf the tome 
pla.naste. 

¥rew etanding, patrolling er eongregstiing in frent 
ef er im the vicinity of the gsiseer of »wsinees of 
the complainente. 

Frem stending, patreliling ofr cengregating siong 
the reutes taken by these coing tc and frea the places 
ef business of the coesleinents fer the purgece of Gbe 


serving, wetching, intercepting cr eteosing these eeing 
to and frem the gleaces ef »usinese cf the complainants. 
¥rom congrecating abeut er sear the places ef tvusi- 
meer of the ¢emslsisants or in the pleeere where the 
eapleyeer of tke ecmoleinents are ledged or bearded, 
fer the purpose of compelling, imducing cr ecliciting 
euch expleyeer te leave their ewnieyrent, or te refuse 
te werk fer the cempleainents, er fer the purgere oF 
with the effect ef preventing er sttempting tc pree 
Vert any pereen frem freely entering inte the espleye 
ment of the eoeplainante. 
¥ror wetehing or epying wees the places ef business 
of the complainants, and theese whe ce tc and from tke ' 
Plesese ef business ¢f ecompiainente. 
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Prem fellewing the exployes ef senpliainante, te 
and from their clacese of exncpieysent, or hemes, or fren 
galliug upon such eupleyes er their families for the 
purpose er with the effect ef melesting er intinidae 
ting euch employee or tacir fasilliiee er for the pursere 
of indecing such seusleyen te Leave their saplepnent. 

¥Fen @uceaulting, Senezcing, threatening er intimid- 
ating the eepleyes ef the sexepla.issnte, or percent seeke 
ing ic become eapleyes ef ise compgisinante er gersens 
eecking te inquire ebeut excleoyment from the cengicine 
oR he. 

Frex atteusting by payment er premise <f money, 
Caglageens er StHer Tewards to induce tae emsisyes 
ef the eemplaisaste, tc leave their sapieyxent er 
ether persone te abstain from agpiying fer expleyeent 
ey free esteriag inte the eezleyorst of the semolsine 
2nLBe 

Pres erganizing or ssintaining any boysott esainet 
Somslieisnente ¢r ite enpleyess, fro= attenpting te pree 
went b¥triker, er thresate ef milling strikes ar boyesttie, 
any serson er firm fre= desling with casgleinanie«. 

From deing anything whieh subjeete the saonieres 
ef the complainants or any ef thes te hatred, sriticiem, 
gencure, soern, diserace er senneyence, teecune of their 
expleyzent by the complsinents, 

Pree interfering ciin or attempting to singer 
ecuplainante frem sarrying es their business in the 
ueuak aHt erdinary way. 


the defendants te the bill were Caleb Harricon, 
&. L. Kera, isowas Abrahessen, “wil Peteresesn, Cherlies Kertke, 
Bulds Struble, ‘red <2. Scheil, Gtte Burda, Yillism Dittman, 
Jee@ Glases, Falier Kevearaky, ¥. ievineke, K. Ferared and Henry 
Sirieh, A large velume ef sffidevite is supsert cf the BILL were 
filed wits it. The defendante were all served with the writ 
s6d bed all beg notice ef the injumetion wet leter than 


February iz, 192¢. 


Beepite the injumetion and snewledge the «of the ree 
ependente gereisted in maintaining # system of cicketing and 
patrolling abeut, and im the ismedizte vieinity of the lent 
of the tueelsier eter Sfg. and Supply “cc. free February 12, 
21919, wp te the time ef the hearing ef the centemet preeeede 
ings which began Yay 1, 1919. There whe sieketed end satrelied 
@arried or bore plaearde, 6 by 5 inehee, exhibiting the words; 


"Strike, *heelsiecr deter fg. # Susgiy “e.* 
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At firet there were ts FO piekeie, latear sbiftea 
ef 16 siekete. ihe slant wae gicketee 1f Aeure each verking 
day, workoec, ho dgeeirec te return te werk fer the cenpany 
fesred the pickete anc ere st deterred fres returning, and 
gpereene she desired to enter the Yactery te apsiy fer werk 
Seeing the pickete and the signs they bere, were made afreid, 
and weet ewey sithest applying fer employment. ise businere 
ef the cespeny wee thus interfered «ith gp te the time af 


the hearing in the fentespt proceedings. 


in February 18, 1919, the ecmpany Filed iis fired 
eetitien fer « rule te shes couse, ead ec April @, 1916, # 
#ucplesental petition agsinest the ressencesie., “Zany affie 


a@evite were attached te beth gsetiticons. 


Gn Fevruary 20, 1913, the resgendents Herricsn, 
Abyahemson, Psterncn, teneck, Amcerren, .L¢inm, .ehPewser end 
Kegsend, eueverced the getiticocn. hey denied aay wilifsi 
er deliberste viclatien ef the imjuneticn bai ellieged that 
they and ethers nare@iated ©ith thes im the strike save me 
eortetn menue ef epremding infermation teat taere eae s strike 
exeent by werd of mouth enti that fer the pureere ef netifying 
prespeetire a=pleyees thet a cirike wee im sregrest they ime 
fgruec the persons aporeaching the slent ef thet fact; that 
the cele ourperse of ihetr being la the neighberhoed of the 
plant was merely te inferm the public in esneral iket the 
strike wee is pregrese and “te aske known their demands te 
Peosle whe sight be esekiag exnpieysent end be in epsepathy 
@ith the eauses fer vhieh* thay and others were ¢iriking; 
thet on 2 sumber ef eececions they walked peat the glsee ef 
business ef the semplainont, ana o1 february i7, a parade 


teek place in wick a mambo ef girikers garticipeted; tibet 
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in seid parade they were cards and plieearée eriting forth 
that = strike was in BY@ZTeSES thei they murehed past the 
Place of tusinese of the cogglainant amd sang eongs while 
Seing #@. . 


ay 


Sik Fesponcents, Uerrisen, Seiereon, Sehresser, 
Stein, Ceheck enc Redmond, filed sn affidavit in sussert 
ef the anewer te the petition and therein earch admitied iket 
he Roo bees in the vicinity 6ef the slant «nd on vericue 
eecasione wernm slaeerés containines verde anreuncifg that e 
*trike ne in pregress; thet exeh hae ragulerly sttended 
meetinge of xtriking expleyeeec im the hell et Assiin ang Araiie 
@ae avermme; that that is tes bleekes fren tne silent. They 
all deny, newever, that they have gicketed or setrelled fer 
the serseses of imtimideting; that tney Aave bees present 
merely te netify by werd of seuth grespcetite eepleyees tat 
& tirike wee it epregress; that ae the petitiener Hed edvyere 
tieed for espleyees te Fill the vacaneier made by the strikers 
if betame necernrary fer them ts inferm applicente for em 
pleymect that there wag o strike in progrees en the ereand 
that if they were ec infermed the, would met Geeire te some 
pete with ergesized laber and eeuid met desire to take sozle 
tiene left open by the rceepentente and ether strikers; ibet 
if ii ie umlewfal te enjeim the siriking e=pleyees, thereby 
prehibiting the= frem epesking te the espleyees ef the getie 
tiener fer the ourpese af iafeuiag Unese gesking empleyment 
at the: plant ef the getitiener thet 2 «trike was is preeress. 
Rach ef the respondents sdemiites that he bad stated te pere 
ONS other then essleyees that «© sirike ese in preereee; and 
thet he hee walked past the cetitiener's fsetery « sueber ef 
times, mwimect daily, anc displayecé siseards bearing serds which 
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= Des 
in subsiance ennounesd that a eirike was le gresrese. 


Om April &, 291%,0n setien of the scliciter fer the 
Betitiosere the reependents =<ere eriered te sapeer ca April 
17, 1919, ond shaw cause why they sheuld wet be «<tisehed end 
punished fer sentecpt ef ceurt fer vielating tas injurnetion, 
Om the sese day a supplements! petition wes filed praying fer 
# Fule te show csuee, het getition sliegeé cicketing end 
petroiing end weoring ef signe; that seny of the «sasleyses 
desired te returs te werk but were frigstiened awmy by the 
pieketing snd patreliing. (nn April 15, 1919, the respondents 
enewered lie supplementel setities. They therein denied picke 
eting siate the firet getitiesn wee filed, tut edmitied that 
& Susber ef persens sisee fFetruary 19, 1913, Have wei ked 
eliner is pairs er singly nesr the plant, anc Rave worn scene 
spicuously dirslayed ekgun ftating thei « eirife was in pree 
gresey that «en vebruery 18, 1919, sbout Ft ef the exclayess 
ef said petitioner quit their exsleyeent and wont en strike 
aad streck begause their hemre of cork per dey were inereneced 
from 8 to 9 Beure. YFhey further edmilited sicketing snd gate 
Frélling, se fer se wsiking ebout the slant #<s cancerned, 
bearing sighe announcing thei a strike wee in preerees, but 
@llegeé thei eweh was necessary, in erder thet prespestive 
eupieyees might te infersed ¢f the truth; thai ine sigme were 
carried aad prespentive expleyees spoken tc serely tc give 
thea imfermation thei there eas a strike, €n April gl, 1929, 
@ertein respondents were erdered to file net later thee April 
#9, 1939, their anewer ie the firet susclememtsel| petitien fer 
% fule te vhew esuee, m April a8, 191%, they filed an ance 
wer denying picketing bat sdmitting that =» large number of 


persens gince February 18, 1916, Seve walked wear end sbeut 
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the silent weering eonspicucusly <cirplayed sigus anneunting 


that & #trize wae en. 


fn Bey 1, 1936, there wee & Searing ef the sceantexpt 
matter before the shanceller; affidevite, teeticeny ef wite 
messes and ciher evidence wee intredused, sna «mn Eey 24, 1919, 
@R erder wae entered finding that the re#penceate had failed te 
ehowe ceuse why they should nei Se punished fer sentesgt. Their 
punisicent eae thes fized ae feliewes: sarrison ami fetereen 
were fined 3¢C.0C each; Preiss and Heamend $150.00 each; 
Abrakassen, Amdersen, ichrecmer, Sensek, Negluad, Jajieek, 
Bred Schaits, Adgiph Sehsitz, Pelligrini, Sulin, Aeth and 
Lynge, $110.00 eseh; snd Abrakemsen sad oe¢heek esre sentenced, 
im additien te being fined, te fifteen days each in the seunty 


jail. Thie sopeek is therefrom. 


it is eemtended by ceuneal fer the reesendente, {1} 
thet the chanseller did noi heave jurisdiction te issue the 
erigineal injunetion, {2} that the injuenetien viclates See. 4, 
Art. ii, ef the Senetitution of [llineise, and the Yeurth 
Amendment of the Sonstituticn ef ine United States, {3} thet 
the vVielaticon af tne injameticon umlere eilifwl is set pumiehke 
able, (4) thet the extent ef gumishsent fer centempt is dise 


eretionary 2nc sust nai be exeeesive. 


(1) Bid the court hove juriediction te enter the 
erder? th# biil of cemplaimi set ferts the sacresriete all¢e 
gutiens of a ecace coming serssily fithin ihe equitable jurise 
@iectien ef the Superier Court. it eet ferth the mane, bueiness 
and Lesation ef the seomoleinante; tUnat these areee « slnim 
aweng the &{ eapleyees thet « sertein number ef hours sone 


stitute a week's werk and ihet there ehewl4 be 14 heure pay 
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fexr evertime; thei tee compeny refered te grant sericin dre 
Mande Biich wore made; that se«rtaim ewpleyees who refused to 
werk mere then a ¢ertein nusber ef seure @ day were discharged; 
that one Sern eae discharged; thet Bis reinetatensut was dee 
mended by cortain leaders of the werkingzen bet wes refured; 
that @ meeting wae Held at whieh it wae arranged te imetitute 

a etrize; thet « sirike wae stalled ana when certsin emgleyees 
Sppeared al the werks on Sonday merning, Februsry 2, to ge to werk 
eertain sgiteatere or lesdere exeng the striking werkuen intimiége 
sted thes im euch a way, by threats, thet the «rester part ef 
them by reaver thereef did act enter the slant and se te werk, 
being fearful of injury at tee hende ef the striking «erkeen. 
The bill ales deseribed certain picketing, seeaulis, threats, 
an@ the eslling ef vile anc insulting sesese <nd ether vrengful 
interferences with the exsleyees; and sherged thet such eanduct 
if ecentinued weuldé grevent the eouglainente free continuing 
their busiseses and eemplying wits the terme ang ebligeticns 

ef ecertein contracts «na erisre they Kad cutetanding, sad wezla 
geune thes great lees ena dasage. it alse fei ap thet there was 
Be adequate renedy at Lew, and urayed fer a tesverary injunetion 
| restraining the ¢Gefencente frem pieketing, «tc. Free the ferce 
geimc it will be seen tant the eourt Kad jurisdiction of the 
parties anc subjectemattecr and the power te decide shether as 
imjumetion eucht te iseue and elec What the charecter ef thst 
injumetion sheuld be. ‘The injunetien that ess scteslly erdsered 
by the eeart erchibited, smene siher things, sicketing ond pae 
treliing the premives of the couplainante. That erder of the 
ecaurt we sre ef the epinien wes entirely within the jurisedice 
tien ef the ehanseller. Ag the sourt enid im lyen & Hesly vw. 
icp, 2589 ili. 176; “There can be ne doubt 
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thet the Cireuit Ceurt ef “sek Ccogmty Bac jurisciction ever 

the subjectesatter ana the sarties. it and juriadiction 

te detersine ehether the bill #<s sufficient te justify the 
issue ef an injumetieon and the stharacter ef the injunction 

whieh should iseue.* Fresklia Qnion v. ihe Seeple, 220 i11. 355; 
G'Srien ¥. Segue, 216 ill. 354; Seurt } 
sperics v. Cerne, 279 Lil. G5. 


Forectere 





We are sf the cpinice that t&= sheneeller did net 
err in teking eognisence ef the bill ef ceeslaint and thei the 
Seeueanc« ef ihe injunetien wae « judicial act of the ceurt 
legally within its juriedieticn anc rightful power. It 
fellows, therefere,thet, as the texscorery injumetien wee 
iesuec by the theneelier in tre exercise ef the jurisdiction 
which he nad ai the time, it sast be ebeyed even theaugh in 
iteelf erreneously sade. Ae the court ssid in Jeurt ese 
Zeresters gate (gupta), “ihe pewer ef the courts te enforce 
their ordere anc judgmenia is a neeesesry incident ie the 
administration ef justice, and if they were withsut sexer 
te eonpel obedience er to grevest unearrented interferance 
with the aduinietratien ¢f justies the eecld set serfors 
their functions er secure the righte ef litigents, however, 
impertant. * 

(2) ieee the injumeticn vielate any Federal er otate 
Cenetitutionsl previsien? Ceunsel fer the reepend=nte eone 
tend that the injametien viclaters certain senstituticsal pree 
Visions. That contention, however, is, quite ebvicusly untere 
able. in Flamery v. Feepie, 225 Lil. 78, the court ssid: 

"tne constitutional cuestione atiensted te be 

Preieed are purely isaginery, unless they are based 
wpen the presumption that the whele proeecding wae 


weid fer want ef jurisdiction in the supericr eeuart. 
faving seen thet the eeurt had jurisdicticn of the. 
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 Subjectematter «ef the wait and af the zarties, 

t¢ Bear and determine the mettere erged in the 
Bill fer an injunction, end te issue the writ, 

di ie diffieult te see usen hat theery it cen 

be urged that there was set due prececr cf lew. 
The trial wee under the eréinary and usuni To res 
ef inw. The sentespt sreceeding wee inetituted in 
eenferewity sit: tie preaetiee in such essen, and 
wee in the erly court which Red ihe peer te hear 
and pumish sepellents far the vireleation ef ite 
juéesent and derree. “Ywery @lesnent ef due pree 
@ene ef lew is tere shown. * 


hteve & Bar [Geng SL Nokes 492. 


Sempers ¥. 
The picketing and seirelling, and the wesring of pleeards, 





constituted ecnduet that wee illegal. Ber did an injunetion 
whieh prohibited it, Wielate in any way any coneti tutional 
Fight of ine striking workmen. ihe dictum quoted from 

g7S i123. e231, if net ia 





point. ihe truth is thet iit is nes the law that cere pickete 
img, ¥en witheut carrying placards annisuncing thai 2» strike 
is in pregrese, sexy be preperly enjcined. 
vw. Berecer, et al, Gen. Se,25719; Berger: 
194 ill. Aop. 568; slse the Fresklinq Umice gece (supra. 








#33 iti. 436, 





By, Juetice Cartwright used the follewing iancusgei< 


"fhe very faet of establishing = sicket Line 
ie evidenee ef ar inienticn tc sapney, e@berrase and 
intimidate, whether physical viclence ix reserted te 
GT mot. There have been a few tuses where iit wee 
hela that eicketing, by laber unica, ef a slace of 
basiness is net necersserily unlaeful if ine gickets 
are peaceful sod weil sehaved, wet if the wetching 
aga begetiing ef the workmen isc searried te such a 
length 6 te eenstitate as annoyance to thes or 
their eupleyer it wesemes aniswsfvl. fui manifexte 
ay that is get = sefe ruie and farnishes ne fixed 
GY Gertain stendard ef that if lewful or uniaeful. 
any picket Line suct result i> enneyance beth te 
the employer end the cerkmem, fe setter whet is 
eeig @F Gene, afd te sey that the court is te dae 
termine by the degree ef anneyence thether it shell 
be stepped er set weald furnish ac guide, but leave 
the question te the individual netions er tiae ef 
the particular judge. Te picket the conplainante 
Presises was in iteaclf an act ef intimidation and 


Sees a eu oon he He ole Peer ae aaa s 
a a es 5 aahenes*. (0%, Raed eee Mis tees 
I spteaiese Ae Seine Ee bie se 
Sera: Sacchies ahmed 





elie 

an unverranteble inference with thier rights. Pickete 

were, in fact, guilty of actual intimidation anc threats, 

but if they hod not been, the complainants were entitied 

to be protected from the annoyance. * 
Further,the contention that the injumetion order violates certain 
ecenntitutional provisicna cannet be urged in thir court. As we 
seid in American Cigar Gs. v. Berger, Gen, Ne. 25719, “When matters 
involving « construction of the sonetitution are relied upem by an 
appellant the appesl should be direet te the Suprase Teurt and 
when on aopeal is perferted to thie seurt euch questions are waived.” 
Lecter v. ihe People. 18¢ Ili. 408; Bratech vy. she Vecple, 195 11.6R 
The Donison Cetten Ce, +. Sehermerhorn,257 i1i.1a8; 2ebe 
at Sorins Yelley, 285 iii. 82. 


(3) it is aomtended by counsel fer the rvspondents that the 





vicletion of the injametion unless willful ie net pwnigheble, and 
{4} that the oxtent ef sumieshment fer contempt im discretionary and 


must not be exeearive. In Hake v.  sgola, 23C ili, 196, the 





Th 
@eourt said: 


“the law ie well settled that a court ef chancery may 
impose ma fime alone for the viclation ef an injunetion and 
eonmit tne party umtil time fine and costes ere gpeoid, or, in 
ite discretion, may fix a definite period of imprisonment, 
#ather with or witaeut a fine. fhe ceurt granting the ine 
junction is necessarily invested with a large discretion in 
enforcing obedience to ite mandate, aud upon preceedings fer 
attachment fer ite vicletion the extent ef the fine and ime 
priconment te be inflicted ar » punishment fer the conteapt 
rests in the sound legal discretion of the ecurt itself. 
Ceurte of appellate jurisdiction ere exceedingly averse to 
interfering with the exercire ef such diseretion, and will 
not ordinarliy reverse the setien of the inferier courte in 
such mettere, High on Injunctions, Sec.1458,and eases there cited! 


The chaneollor in fixing the punishment of the reesendents 
stated that it cught to be sush as veuld "et lenet justify the auth 
erity of the court*® and impress upen the reapendente teat the court's 
integrity shouid not be asesiled and that if they theught the injunee 
tion burdensome and wrongfully iseued they should bave aeked the cart 
te have modified it; thet they were not entitled after the iajunetion 
was isnued te say that they would disregard it. The evidence shows 
that the eeonduct cf the respondents, which wae considered by the char 
eellor to be contemptuous, wae wilifui. 


The chancellor fined James Abraharsen $100,060, end 
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wh le 
sentenced him to 15 days in the County Jail "because of his 


matusl contenpt by physics) susifestation, esd Ais verds as 
te the preeesre of thia ceart.*® AR SBatination ef tie *Vie 
gence e66et thsi Be xnewingly «nd willfully Yielsted the 
order ef the @curt sna thei be was guilty ef evert acte ef 
dicresgsct and senteupt, Geerge Saheck wae fined $300.i¢ end 
eentence@a te 15 Gaye in the County Jail, "beosuse ef Bis 
activities im aiding *etereen in fieing ana diretiing the 
pickets.* The evidenes ehere that Be wan served on February 
1S, 1919; thet he persisvted in sicketing acd when = cepy ef 
the writ wae served on enc Brebis, he enid tc him, *Tharee 
ihe siece of teilet paper evray”. ocheek dic sot teatify. 


Hie conduct wae flagrantly contenptucus. 


Ze ere af the eviniem that the vielaties ef the 
injgunetien by the reepend« mts ~se willful sad «eksewledged 
ama thet tae gumishment infiieted by the changeller wan 


AGL eboen eave. 


ia sentlusien, os this i¢ mei an eseeek fren the 
geeretal order reetreining the reapendests fron imterfering 
Gr attempting tc Minder the cenpiainante frou carrying on 
their wasiness in the usual «ead erdimery wey, bul ie an spseal 
from the order of the chantelier finding the respeacents guilty 
ef «= tentespt ef ceurt, it fellows, thst the eufficiency ef 
the bill ef coempleint ae te ehether it warreniédd on ite face 
the issuenes ef the teagerery injunction, ic net befere ue 
fer determination, ser is the cuestien, whether the sense 
ef the injumeticon is breader thas is legeliy jestified by 
the alliegaticns ef the bili. if the ellegeticns ef the Bili 
were not tG@ue, a soties sheulé beve heen sece by teunsel fer 
the respondents te disselve the injunction; set heaving mace 


thet metion, the respendentse were bound te ebey it, and sew, 
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it Baving been #soen thai they Vielated the injunction and 
were preperiy adjudged guilty ef centeapt, the judgauent 


egsinet thes muel be sffirned. 


Finding se errer in the record the judesent ie 
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git 


BA. dUATIOY TATLOR deliveced tae opinien ef 


ae Be urte 


fhe plaintiff, 4ans Parrett, brought mit agquainat 

the defendant, “hieage Haillemya Tospeny, Ter infjurior tune 
teimned ag the retult of «@ eelligien between « street ear See 
lemging to the gefenadant and an autesehile in whieh whe, the 
Hieingiff, wae riding. At the trial, befern the deofeniant 
introduced any evidenes, the court isetrected the Jury te 
find the defendant rei gublty. in accerdange therewith, © 
vardict WES Fengered, and Judgeent entered theieen. Tris 


appeal is from that judguent. 


The deeleration, seneieting of tee counte, wee 
filed Octeber Li, 2948. {4 recites, substantindiy, thet 
on Ceotobeor 13, L949, the dofendent so negligoatiy, sareleare 
iy ona improperly Grove, ran ond operated ah eleetizie dar, by 
and through whieh negligenee the eleetria ear ran and streel 
with great fores ond vielensee the sutexwebile in which the 
Piaintirl wae viding end injured Rery and that «t the tine 
the plsintiff was is the exereies of ordinary care std eaue 
tien fer her own eafety. The defendent on Sevember @, 1914, 


filed « ples ef net guilty. 


or # 
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bad 


The abstract ef reserd ehews that the triavk Of the 
Saupe begun em Ceaawber 27, 2919, before tar trial judge see 


& Jury. 


During the opening stetewent of seament Tor the 
plsinGift, the Scllewing ecllequy eccurred between the court 


and searend ¢ 


te, Riesmwiseny “ © * Pre pleimtarf wee #2 tidng 
ee i e#i¢ ta the rear gest. “he wee eeated im 2% 
gext te the cutelde, om the left mand. 

“She “aarti Did 2 amderetenc yeu t¢ way that the 
ear = the sutenebile in question « ems ruseing of the 
tracheal 

Mr. Riekelewai: We, £4 eee Fumniag meer Mc iracke, 
juct exet ef the traek, Bu neer te the track, te tant 
the «cverherg ef the 22F Gought the rear end of She satge 
mobile; that isy they were runring, | tupgeme, ri him 
a feet cr ee of the track, tee sertabeueg track, That 
AS we £ Wideretoand ihe 

the Court; Well, wheat fo 4% thet peu are tiniming 
that they dia? 

Se. HKighelsecai Yney esome up behind tule sutesobile 
ama Tan inte tee rane ang of £4, pee tisped it ever, sea 
threw the pisintif? out end injured ser, 

The Souxt: 822, wore they on ihe track a? 

My. Hiehelecnt Trey were neer enduch se thet the 
ORr gauckht then, Taey were Jumt eff the track te 

The Ceart; What &6 1% thet you at @iaiodag that 
the etrvert cary did thant was wrong? 

; ae. Hieneleen: Gan inte this suteeebiie that wae 
in Trent of tim. 

the Tourt; #ell, were they an ihe tracke’ 

tr, Biebeleont Ho, mot on the trecke, bal very 
eileen te it, s¢ *hees thet they sould set gsaee without 
etriking thes, That io sy wlaie, 

The Courts Well, I dant’ got you, 

Mere Pickoleoms Well, §¢ iz like thie 

Tae Seurts © dom'i get youe They were renniag 
@here they bec @ right te rum,«~ weem’t 1’? The firent 
enr genpeny fen Funning where they hod @ rhgnt Lo Pate 

ie. Rieholiseni Yer, bet they haven't any right « 
Well, gay there ie tee suteso dle (iliwuetreting). Yeu 
knew the overhang of the cur is seme Fourteen er eighte 
een ipahee. 

The Jourt: Well, whet ef 247 

Gr. HRichwieent Cehl, aer shen an xuterebiie is 
Punning Glese to the track, eo thai the cay wvald ned 
pern without etriking 4t, then they seven't say right 
te wantemly, or if Uney knew 24, tc Pum inte time. 

the Courtt ell, the sautenobiie eon step, aan’t i47 

My, Higholsemi fell, they were beth gping ia ihe 
gene Gircetior. 
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the (Ourts You will Bete to show me eome 
aninerity on thet kind ef « Llsweuit, @r. Higbeiwen, 
when yeu ietroduse your evigeaow., i gon't undere 
Stand of what theery « tireet ger, Furniag on their 
Yell, Betouee somebody if rusming an sutew:bile wap 
nent the trachk,« that because they bappen te bit 
them, < don't underetsoad on what theory you sleaim 
that the street cer cespany ban Gore any boing. 

SP. Rhoholeesie Shy, your Moner, all sisime « 
em the ¢isim ef Bumemity alene, even that, If i em 
vunning a street gear on @ track, and i son cee thet 
ae suteuphbile de #6 slese thei i eanmet run thet 
eur sleng witheut Rueoking that sutemeblie, {, as 
ruening the car er eperntiag the car, heve no right 
to fun inte them. If = aen is standings ce alone te 
tee treek thal you san ee¢ hut he #whil be REE Af 
he etentie thee, end Yoew thet he is going to be Bit « 

the Court? Yeaate « different prepesiticn. 

wr, Misheleem; Thet's the eames things 
or vhe Qeurts But teie suteashile ie seving, hentt 
4% 

ae, Bigheleem: Yeu, seving aerth, end the car 
in moving nortnp. 

The Court: All right, ge on. 

He. Richsleen: (centinuing epening etatement)s 
apd the cor evertock the sutenobile, ranning so fast 
that 2% overtesk 44, Fen dete the reser ema of 4%, 

the Tourts You keven't any aliegaticn,e you 
heim thal they ere running ai an imprepear rate 
of speed, 

Ar. Sigpoleem: Yee, your JGuer. 

thea deurt: There ie en chorge here in your 
Goel ora tl ons 

Be. Hiehclecni ell, perhaps sei thet they 
were Pueming at « high epecd, Bot they ran 26 care 
Lepely cud segligently, sea hich eperd ia ceralesse 
HERS SHS Hegiigunge, 

The Seurts Hew wide ie thie street, J meen hoe 
wide wug the pices where the mutcrebile was runeing. 

SP. Siehelsomt ££ «hll etate the divtence bee 
iweem the euet reil ef the nerthhound tracks ane the 
gurh wee thirteen (18) feet end sig {64) ineter ae i 
have bean told. 

Tae Court; Sew wide isc the sutewebile? 

ie, Bheholeent Tre eutesetile I syeccee be the 
average width, feur fert eicht inehesr, 

The “eurts ALL right, go shead. 

av. Hishcleea (eratinuing spening statecent)s 
then the @er everterck the autenebile « 

the Ceurts You understend, gentieser of tne 
jaty Wet thie diseussion between aeurt «na couneed 
is mess of your eougern. You bed we Fight te pay 
omy atiention te Li, Save me -ight te be inflwenerd 
St ail ome sey oF the ether by thle diseuewion de0 
tween @oune@laed the ogurt. The sourt ee just trye 
img tc get the counsel's peint of view, Anything 
the teurt tas esid muvl be dieragarded ty yous You 
wnderetoné thet, gentlesen, Very wall, ‘Yhetevor 
the ecourt eae om the low in tae cane wil be pada te 
Foe 48 ordling, Sd eo therwiee fou wast agi pay aay 
@etiontien te it, 


“etic 
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die a Seuoa “est veered Gade ay sened wed 
REM oe Chdepsls dence ew ee diy yan on 
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HACER Hes * owanet cies OF Se eRe We The ‘st lsear 
ee HOSEA ee 2 ia gh aie om 4h ee Reed Ae 
%t gae ae EO ie Ok Gael See ge” Pts! ole Meee wes. 
» ie ee of Beleg 52 al We wy bee ypeeme ah wile 
Scheid. sap ek oid dudes Pa de “serge hace 
eels wana wit wt gett pee eee | 
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; aw Asiohe el 
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vole Runs m 


wR a PO Oe he we 
Bang tbe) ete ‘ - 


wo haw 


{fr. Alehvisea dantiuden cpeniag tut omante } 
(Cpesing statement by Kr. Goran. } 
(Seurt ans geuneck sonfer grivatealy.) 
Ms. Hicbolwont J @ @ Little afraid that the 
rowaree teat poor Sener ande 
See Courts i can't help it, Ef qom’t Belp it. & 
teii you fravkiy { me going te give you on oppertund iy 
Au thde teem e phy 24 wenld be abperé, 14 would be 
ebeard tc talk eheui & geese of tohe wind. 
Sy. Bigkeleen: 1 eennet anderatond. 
The Geurtt The ebreet ear Kan got A Figet te 
yun en thet truck. 
Me. Akgheloeai “et agninet anything. 
. fhe Sourt: Shy, the sireets are there for the 
gireet cep to Pum an the travk, Het de the elane 
it Bae got tec Fun. 
ty, Hiemeleen; L14 ie there for ciber vehisler as 
weil. 
The Ceurtt i dentt enre, [ ea not seine te seond 
any bine 8 24 4f you haven't anything mere than thabe — 
ay. Bieheleen: i gewire te oreserve an excenhd on, * 
Subsequentig, ocd befere any wltueer wae aailed, 
the teiel judge infermead cowneni fer the slaintiff imaa Ke 
Weuld sallew Bim to withdraw o juror, “Ad, then preseaded we 
addrous the fury, telling them te divcragard oortnin matters 
ehieckh Bad Sean Gitouesed teiween the ceurt end toungel. Tee 
eceurrenex BWlinesnce were Qelied by the sleimialy, Seliie end 


erey &. Cenguan. 


Beliie Shagman t- tified that about 8515 7.8. Oateber 
12, 19iT, whe wee viding in an autecobile serth on Crawford 
aterue, Thigage, @ Hort ond south gtireety thet ehe wae of tiing 
with three ether pereone, Sy. Thepemm being at her right, (re. 
Parrett at ver left ond ‘re, Griffenhes at tye left of ire, 
Perrett; thet Kr. 2arrett wee driving the eutcsebile; that 
whem the satouthile reached Ferth avenue or ik woe geine sort 
on Cravferd evenue, ene Gar a @treet car Just asends Ghat ehen 
the street ser renehe: Gebensia erenus, Li stooced ond the autee 
sebile stepped wetil the ear siarteds ikat them the satenobile 
went ahead aut peeeed the sar to that after they iseft Yebansia 
aYonue and up ts the time the autosebile reached the viedoot 


nerth of @abaueia avenue tse etirext ear wee behind the autee 
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oh weal viadwuiis ane ae dasminn baweca'sed wnt feast eat | 
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ein doom ninency bilayers ie ae aml neki ind etl, td : ; 
\ danaune nate eee es vane sea eecom woot baal ‘ide a, 
bis mat L9h ie nee whe: : bathe vey + aval te wean reamee te 





eadeted Bins RE. Wasesirty gusta fea SS Bah re sine ci 
ery ‘tarise? te 6 Yee RE Aon Ay oe Ni wes a a ne sek a 
erieh ye ase Hea & or aeousea wien hae aR venta sont 
WE ghee, suk Be: sare meting ie NTRS wan sat aia he 7 
o4xt la Ped ss oR sana 8 onl nn veo xen oa seorine i 
Haney ies AMOR a ATE ‘epesiteae eae aoe’, “e8, anh sat si vont 
BIT90 yRleR exer dL ee werent iisnait ‘toca ehitsiotue rere) | 
| weas Smeg scones Cg gawdee: a wet ose sosnere a . 
: wedi alt ine oogtnd » hy A ORI “mts serio. uo 2 , re oad 
i Ohiginwatan wid ssid ean ponents. “ab Se dew oenee i ‘ekidew 
car i a ae 


! anand? Stes aede godt Sad? ae 1 one panes, ‘tare 
et ¥ 
Peabaky 46h’ eatin ® Lea tid ee whe wane 7 aa es “oa ; 















mobike; that the ankesebile went etreicst merte until Juet 
before rowehing the viaduct whee: they everteck Rueihor autes 
mgviies thet the wubenebile im which the wae turned teword 
the xireect ger firack to gate the ether aatemebiie, thet the 
Latter satonebile ateod et thre auyk and was 280 feet south 
ef the Wiadwots; thet “reefere avenue woe peered with brick 
#hi the seyy that she Gle nek oat enything ef the aecddomty 
thet she Jwet feli @ bBasp, fot She sechiae tigoing, and 
then been GUoMEti owe; thei whee she came to 22, Unease 
WOe ploking Ber upp tat ha gui Ber OM the sidewalk and then 
earried igo. Griffenkan end put ner de the sachine; thet she 
aeticed Ere, Parrett, the plaintiff; that rhe wan cevered 
whth bigeds tant ehe wee imken to the heapltedy that she 

oaw her those im bed about five weeks atterwerdg, thet #he 
eee ber af ber home about vine weekr after that end that ohe 
was iging doen on @ towels thet ween the telked Ser eowtR 
weni ep on ome fide end that one ef ker eyes wee open wide 
and the einer emily Bal f open that tbat wes the condition 


of her eyoe 211 the time ghe wee there. 


OW GFOktegMwMEAeLLon Sia Leatified Ghai the gure 
taine On ine Mothine were areawm oma tee only op oertund ty 
of leeking cut wee throecs tha front of ihe wachine and 
turough the beoks thet there wae « amell itinglese in the 
Pear curtain; thet che, Bereeif, wee fecing sorth which wae 
the obreotion the csehkine wae goingy thet ehe ceulé set tell 
hew clese they wore te thw street oar tracky taai st the 
time of the etop at Kerth avenas, there was anctiher autioe 
mobile in frent of the eas she wat in omc that 14 started 
ap shen the etrest gar didy that ihe street ear aterped at 


Wobansia avenue after leaving “arth avenue; that the auto 








ate: 


aneh £28 er same. Siig Raahor Deww: oS ttle ae iced jethton, 
lech HL GMS fanpnsiew RRS eee, rononke sta ‘aeitsdower oxotee 
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mobile that Beg bees aheed ef tae oor Bbe wae in wae ahead 

oF ike street oar on¢ when the strash chr etagped af Yabonade 
atenue there whe AO eulesobile between the subenoebite abe wae 
ie Std the pirgek gery Enat after toe street cay ehertea at 
febonele “venue gelng Merth tae avtomebiiewhe ese in passed 
the eireet ones that she Gest Sei remember whetaer 1% wae 

at Sebeneia Os vene Gdictanae after they pessead Yabansia ayes 
mue thet toe automebdle she wee in pabsed the Sirset ear bee 
fore they get inte the viaducts thet at Creeferd avenue nerth 
of Sabantia avemae after ibey hac peesed the ptreet oar the 
aetencbil@ she woe in farsad to ihe want onc saseed an cutee 
mobile thwt won ciendisg obeut 1M feet sevth of the vinducts 
tbat after the autowebile@ she wae riding im bad peeved the 
street dav and the ttanding aetemebiie 24 did net tearm basic 
teverds ths enat but when streight «head ao thst Prem Lot 
feet eouth ef the viedwet wp te the Winduet they vent right 
etraicht turping neither t2 the ricki sor te the Lefts thet 
a@ the avbouthile mae wee riding in amee wnder the Wiedaet 
oad got about sear the tep she felt & fioping seneetion and 


thew heard & rae. 


OR @eemigatios by the sturt ehe teatiiied that ene 
aaa net Kewe hoe mony Peet 1b wae fros where the nutone bile 
Wae gtaricing etiil te the shaee whare they heerd the sresine 
img; thet there wae me Wehiele umdvr the Viedust nerts of 
the one they paeeedy thet there wae seething te srevent the 
wutexchiie in ehigh ehe ese riding sfter passing the sutge 
wmebiie thet wae stemding #8411 fron geing beak towerde the 


curd anc getting ewey frem the #trest aor track, 


The vitnese Percy &. Chapman, an sateuntent, whe 
“‘LAaWed at Geo Werth Sidgeway averse, tewtified thet ke wae 


is the outomebiie em the right howd side de ine rear semty 
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eke yk ood eae ‘séite ans bac We Beant: went Boat hina! athien 


abeaeded ee aes eote ‘a bop a weit ase een ag, tumuta sth ee 
eas 
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wees whist bis ged 9% ‘yates won 8 ehowated he 
wes eH Roars sind on sie ina wee  wkidomrdes ee eds 





ae sii bec bee Pe ae a boeuad a: a ein tn 





wrens “i vill pia wen ‘hich sti ee: ste ob 
“teat Aa Meat Babee 1 beni “eh angie, etapa! aS. — 





chat sabe niiadl Sec, al ear aiankanee tect otsten met, 
bi Cian ae ee 







iene eh al eal. Ceialeba ae 00 


oa 


that st tes tise ef the ageidant they were driving on 

Srawford avenue near ‘abaneia svenue; that the viecust 

iw about @ bigek aorta oi “abaneia svenuey; thet the tele 
lisian SS8turred @t the tes of the incline justi aiter thay 

nie come out frem umder the visdust te the aerth ef the 

‘ vindect; thet the Viaduat ie ebout blesk merth o:  :sbeneia 
evenues taat Re Firat e&w the oirest enf Ben 4b f2teneed ab 
S@rth a¥esue, that ai rin avenue the sutesebile he wee in 
was hebitd the etreci car up te Sebengia eyesue and the 
Rutemebile pageeg iss sirest a8¥ at ebeut the Jurmetion of 
Vabeansia ana Urawferd avenues thet the street car wee Just 
@tarting up whes they peesed 8%; thet at thet time se neticed an 
sutemebile etanding at the curb) thai they passed thet autee 
mebiie en ite left side: t5ai the distance between the ise 
@uet amc the elanding sutex¢bile was abtut HS faeety that the 
¥iaduct from the gouth sice to ine mneorth eicge was shout ict 
feet; that *he ARCline semmenced sbout £5 or St feat wouth of 
tee edge ef the viaduct ane ended aboul the seme disicnce 6a 
the merth sige; that the deepest part ef the depreesion of 

the viaduct was probably £+ te 3 feet; Uwst whes they paered 
the #tendisg sutescbile thet they turned gut slightiy and 

thes centinuedG on strekgnt sheeds that taey were eeing ebeut 
AS miles am neury that Ke netiensd that they g6t a bawepy thet 
he w-e em the right side of the machine; thet he leeked auty 
that he “eticed the etrect car agesing; that everybedy in the 
machine gtarted to seller; that the sutenebile wee tioped ever 
Wowarde the right and rested om the tee rigki hand eide wheeles 
that the reer end wae bumped agsinat a tree between the curb and 
ine gidgewelit; thai the wind ehielg and ihe top wepe gone and 


the radister ang toele were iying ali ever the etreet; taat 
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afterearde the ¢uth or Fear end ef bee wbreet var wae aia 
75 feet nerth ef euere toe gutesobile wae lying tact Juet 
befers ne fale the bump be beard we neice of any bind fres 
the eteee= ear, thet efter the acehseat he tow Nra, Perrete 
lying os the stveet beteeon the track end the gurb ot thie 
tou of the tmoline, about ESC feet eeuth ef where the auton 
mebile wae: thet the ether ecoupeante af ths eanhise were 
eli lying abeut tut clewe te herp thet pert of the sute~ 
mobile wae evitirely eff the rendeay and sidway beteoen the 
eurb ang the @idewalky thet “rm. Barrett's bebe wae a2] doen 
ens there was bleed 11 ever hary ihet Bho woe weseneel ouns 
that there ege a Light wader the Wiadwety thai the tell Light 


ef the actecebile, which wea & Pare, BRE Liuhbede 


Of Mette gnaninetiog Be tertifled that sitcr he 
ei cui ef the aubengbhile there were mo Lichtia orn 2% Wee 
that when he goi imie tha awasenine be Hethend tbe Lighte were it 
Am@lecing the teil Light; thet he wor leeking im the aireation 
As weieh ibey were geing; thst he enuld dhabiuetly eee the 
etrnok gar whanding ef the enst side of Orawfeard avenas, s6uth 
ef the Wiedvely that the sviemebile in which be wom pameod 
the cireet oar going about 12 miler an Kear eomewhers between 
tabaeeia and tae Viaduct; tmat after it geeeed She et rors 
gee they sontiannd BEeAt at the seme pete of apends that he 
aic nei vetiee any knenking or bumping or jelting of thre 
sutomobiia as they drove unecr the Wiaducts that the re was 
ne vehiole wider the Vieduet between tae etrert cer trecke 
ene the curby Saat the evly Vehicle ne saw wae © BAeGine thet 
wae atenahmg #0142 near the sarby thet there wom saple apace 
between where the saubowetliie he wae in war driving and the 
Gurb and that thet wae se free a gaint $00 feet seuth ef the 


Vinduet wp te the goimt of the erliieion; thei he dese net 





satan 













shang Reem Wie ena s ae sae: iba neti ‘tees ‘e Sabie wee, 4 
on athe vende te ‘fan 3 
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Sibaperrk lh ‘hn a Ha EOE wey i 
wee te Pee wee bs ae Reon ae west dente . 


ee Soe Ta Gos Bae adie sual + ene intaueesondes, es 
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ial aus cat eto aetewe wt 6 sain, anton ewe cc ae 


TBE a9 ea 





Smal vows. 8 ei: week wie 
tein a oe she ek asain fowanay ik : 


we i oe 


renomber which gice ef the sutemebile he wee thrown cut ene 
that the eugime part ef the mahies Aewerds Lee Beet, wii gee 
hy tarned and lying ageinei @ tree; boel the podiat where he 
Bourd the eraah wee 1 the bop of the datline, oh ex & feet 
free the vieduets that Be Gig Set give the eireet omer & 
theweht efter they hed paeved ity thet ne Hi Beh omy the 
fumble of the wary thet Li eam elect SEO or Be fext te tive 
glace whore thay pReord the tietding antecebilea te ike peine 
whore the gelideles esmarredg thet the eubemebile traveled 
probably SCG er &¢ feet from the pelwt where they seased 
the standing avinaebile te the point where the aeeidest 
egourred; that he noticed ae gartieular difforesaes is the 
epace between tht trock and the aurbe ead the olace «here 
they sogved the autcaobile to the peint ef the seaidewt; 
that there *a¢ cething te srewant the aatouebile from going 
Sank Q@oward the east and driving im the reedweay ton Peet 
from ihe etreet cuy treok. 


On fo0odirent gzeuineiivs be tesbhlP bod ths & af bee 
having ~oeerd the @tunding saulomebiie at tho carb anc rive 
ing teownrds the nerth the weet wheels of War euiueeblie he 
wun in were about o Test and « beif Prem tse enet real ef 


the atreet aer ipacik, 


Ch Pereee exeninetion he teatafies thet ne cowlid 
eee the etreet ger Pail end the eurby that the saghine one 
encleted 211 areagd and there eere curtains “ith esiluieia 


winders, eelluleld eprminga. 


&% the sleee ef the teetiweny of Shegmeam, the seceunte 
ant, there gee nome Glegueeios between the trinl judge ond 
ocunvel fer both aides, the trini judge aycarently being of 
the epimion, ith nis view ef ihe lew, thet the plainsayy 


- hardened ais Pes 8 » waned our 1” one 
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whl ew 


eonid not be aSke t¢ seks get & Ohee, TOunmnel for the 
Pleintizft reguestes the clerk to swear anwihor whteces, bee 
Wat why aoG beskde the driver ef ke auwigemhilie, Chere wee 
tres further grivate titeusaien between tke ttial jucge 
and teuneel, anc the tried judge then ena: 
*ine pleintif? Ferte, Gio me «= terdicte 
i may etete fer the Benefit ef the garg in thir 
enee thet tae gourt de ef the oyinies thet the 
sefondant 8 agt liskle umier any elrenretancen 
for thie segicunt, upes the greamd thet there ge 
Re teelige: se by the Btrect Car Sompoey, for they 
ware eo baeiy tracke, where they Mad « right te 
Be, e8d thie antgoe hile Bed euele syace, eet amole 
reo, t¢ yen under tent Wlaguet, and mead ne bupie 
eon te ge wp neax the erent sor trask, en thes 
4% wight be atrack by the averbang. * 
furnuant bo ihe imetractions of i®, emurt, the 
jury then breaght in « verdlet ef net guilty sas Judgment 
Wak entered tboreen. Frem that Judgwent this acgeal wae 


taker. 


Lt ig sentended by acumech fer the defendant that 
eeumesi fer the phainti?r after the clese ef ihe tee timeny 
ef Osupean, the soteumieant, eauitied thet the edeitional 
preef which he eae about te offer wae cubstantinily sweedative 
and asde Ao aifivestive objectiang te the ruling ef the triad 
judgs, which wae praetiesliy te the effeet that further avie 
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genes would be/ end that, therefore, the sole 
i@eue of trie epoemi is =Retaeor the ewidermee in the verera 
tends to oreve ail the clewentie serentiel te Liebiidtg.e 24 
would secupy toc aueh epeoe in tkie cpisian te set Perth 

even & Fesuse of the ¢leeuceien between the trivi jesee ond 
seumeel which thal eubject involves, Guffler 40 te aay, 

it sepears t& us, thet fres the teginning of the epenigg states. 
ment ef souneeh fer ike plointiff, the trial Jedge wae ef the 


erreneoue opinion that tere se.id be me Pecevery If Lhe eutee 
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wobile eae at ise tiae riven on the street cer tracke er 
wear then, enc, by Femeon ef thet ¢oimien, Bacgered seuneel 
fer the plaintiff? im the preper tried «ef Abe cea, end ot 
ihe eloee of ihe testioony of Tha gian, the secmunteat, way 
he omid prectigaliy te heye refeced, agninek the eagreeced 
whil ef geumerl “or the plaleuiff, to eliae the intreducticn 
of further seseeient evidesmes em tebelf ef bee Slalatiff. 


Re 26 net reeset cur G@etieics, Sewever, os thet creand «lee. 


£t ke centended on bebealf of the plaintiff!’ that 
the evidence which wie introduced or her behalf Justified, 


ander the Lew, subshiting 2% to the jury. 


the evidence bende te shew thet tee gle@intifs wea 
imjured se ® reeult GY the sutewebile bm “hich she wee fide 
ing o@ ® passenger velng etrusk by the dafemiont!s etrest 
aor and thrown ever. The evidcnce sive teice te sew tah 
the peed at which the auteuobile warm geing hen it wee vtrack 
weS Yoaeeneble under the aireumetanees, and that scortly price 
therete the tail Light ef the uxtenebile woe Lighted. it de 
tue thet the evidener ehows, abee, that these wee opeoe ie 
the street onder the Windwot to ine east ef the eer tracke 
where the gutesetile might aeve been driven with entire 
gafety, Of sewres, 2% deme net fellow freu tee fest theh £4 
wee being driven gerth «iter chose te ¢r upen the tracks, 
tbat thot woe im itself negligence. The sV¥idenes glee ehees 
thet the oclii@iem ereurred wilh euch forge thal the autee 
motile wax driven or threwe Beth ami east @e tat the reer 
ena war ageinet « ivee Geiween the curb ene the sideealk, tae 
wine chielé and tae tep taken of f ond, ae ene of ibe vl tnesces 
gays, the vadlater ane imele lying «li ever the ttreet. Ale, 
thet when the etreet our stepped, ite sonth end wea eheut 9S 
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bie 
feet north of where the anteuotlle wan Lying. 

Gllie Ghayney testified that abe did not ase any 
thing of the ageldent; that she just felt a bump, felt the 
machine tipping, ami then beoume uneonsclous, Perey &.thape 
man testa fied thet when they passed the standing autemobile 
they turmed cut slightiy end then sontinued cn siruignat ahead; 
that they were going about 15 miles an hour; that he noticed 
that they got a bump: that he wag en the right side of the 
machine; that he loeked cut aml that he notiged the sirest 
eaY passing; thal everykody in tag waohine started to holler; 
that the automobile wae tiuped evar to the tlent and reeted 
on the tw right band side wheels; thet gust before he felt 
the buap he heard no noise of any kind from the etrest ear; 
that after the oullision the sonth or rear end of the strest 
qar Wag about 75 feet north of where the automobile wae ly» 
ing; that he did net notise any knooki ng or bwmaping or jolte 
ding of the autemobile as thoy drove umler the viadast. 

The fset that Chapman asys he "netheed we got a 
bump, **° amd L looked through the aide, I was em the 
right hand aide of the mehine, and 1 looked this wey 
(indiesting) and L seen the etreet car was passing us, and 
everybody in the machine started to holier, and i didn't 
remember anything until 1 stopped siiding” is not aurprising, 
gousidering the sitmaticon. Shen tae eolliat on cegurred 
there would be a pervepti ble tine in whieh he might haves 
geen, before the automobile waa thrown over, the moving 
aixreet cars 

With the evidemes ae it is there does ust geen to be 


any obvious reason for attasbing blame or oh rging negligence 
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to the plaintiff; while on the other head, oadneidering the 
ap llicion amd. its wauce, a3 ahown by the evidence that wags 
aetaaligy intvedaged, 14 may oe that in d#iving the gireat gar 
smd overhanling ans running inte the satenubide, whieh it is 
aajad wae going at a reasonable rate of speed, the moverman 
was guilty of magligenes. 

Of course, it ony be thet if gaa he showa that 
there wag funlt on the mrt of the driver cf the antommbdie 
oF on the part of tha pialatiff, er bots, but in determining 
the matter that is here involved we are bound to reason only 
ecngerming the evidence which hes been invreduged, ami that 
evidenoa, we are ef the opinien (1) tendes to preve licbility 
on the part of the defendant und (2) waa sutiicient to 
justizy ite submivwion te ‘he jury. Libby, kobeili & Libny 
Ve Cook, 228 LlL. 206, 

Owing to the errors cosmiited by the triel juige, 
ani believing thet the plaintifi did not tave o fair trial, 
the judgment wll be reversed api the easse remanded for 
mew trial. 


REVERSED 4ND RGARDSD, 


O°GONUOR, Pate .2D TROMGOU, ge GONGUR. 
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Plaintiff in } 


Be JUSTICY THCRSEN delivered the opinion ef 


the court. 


By thie writ of errer the defendant filimen seeks 
te reverse the judgment ef the “unicipal Ceurt ef Chicago 
finding him guilty ef contributing to the delinquency of 
ehildren and sentencing hia to the licuse of Serreetion fer 


one year and fining him $200.€6 and costs, 


The complaint charges that the defencent °dig une 
lawfully, knowingly snd wilfully eneourage and cause, abet or 
connive te cnuse the dependency er delinquency of the said 
Annie Kasmitie, « feamle child ef the age of ten years old, 
aid then and there willfully de sete that did directly preduce, 
promete and contribute to the dependency or delinquemay of the 
eaid Annie Kasaitis, in viclation of an Ast passed by the 
illineie General assembly in foree anc effeet July 1, 1917.* 
it is firet urged in supgart of thie writ eof errer thet the 
gompleint is fataliy defective in that ne law war passed by 
the lllineis General Assembly i» 1917 but that the law in 
effect at the time ef the offense slleged in the complaint, 
was passed in 1916, The peint is without merit, Yhe complaint 
sufficiently identifier the law alieged te bave been viclated. 
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Although no statute on this subject wae passed by our Llegise 
lature in 1917, the law which it dia paras in 1915 wae in full 
ferse and effect at the time this effense wae alleged te have 
been commitied and was in force and effect} July 1, 19137. 

Very plainly, it ie the law, with the vislation ef which, the 
defencent is charged. It is next urged that the complaint is 
fatally defective in thet:it fells te allege that the shild 
in question wae under the age of 18 years. Geunesl argue that 
the child ceuld be ever 18 yeare old and etili be 10 years of 
age. That contention is without merit, It bears ne analogy, 
ae argued by defendant's ceunsel on ern] argument befere this 
seurt, te questions involving accurate esllegations as te venue. 
it is slso contended that the complaint fails te charge a 
erime and does net fohlow the language of the statute. ithe 
complaint might huve been more accurately drawn but ia our 
epinicn it does charge @ crime and its language is net such 
ae te make it void. it might be ssid that the cemplaint 

here Lavolved is dcuble bui in the absence of a motion te 
quash that point cannet be raised by the defendant new. she 
People v. Kingcannon, 276 111. 251. Thies infermatien scene 
taine all the eseential elements of the offense ef contribute 
ing te the gelinquenay of 2 child, theugh they are to some 
extent defectively eteted. Such an infeormmtion will be euffie 


sient te sustain a finding of guilty end judgement thereen. 
The People v. Weber, 162 ill. App. 12, 


The defendant in thie cage entered a plea of guilty. 
it is now sontended that the record fails te shew that the 
defendant was advised ef the effeet end censequences of his 
plea. The amplified record recites that “said defendant being 
duly advised by the seurt as te the affect and consequences of 


said plea, and esid defendant still persisting therein, the 
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Cceurt orders said plea to be aecepied and eniered of reeord 
ageinat weid defendant. * There ie in the record what ia 
knewn ep the “half eheet® which purperte te be a reaerd of 
all papers filed end write iseued and alse #1] orders entere 
ed by the trial court. The peint urged by the defendant is 
thet, although the khealf sheet reeites that the defendant was 
arraigned and that he entered @ plea of guilty, it does net 
recite thet the defendant was warned an to the effect and cone 
sequences of Sis plea and that imasmuch as the half sheet 
contains no euch recitation, there is ne beaeis fer the statee 
ment in the amplified receard to the effert that the defendant 


Whe warned ag te the effeat and consequences ef bie plea. 


In our opimion thie centention ir set teneble, The 
“half sheet*® purporte te contain nething except the supers 
filed in the cauee, the writs iesued and the orders entered, 
A recitation of the fact that the defendant wae advised ss te 
the effect and consequences cf hie plem comas under neither 
ef these heads. ©n a motion by the defendant te expunge from 
the record, the recitation that the defendant was so advised, 
sertain evidence war heard from whith ii appesre that the 
record is made wp from the Aelf aheet. If the half sheet 
Gentained the only criginal metations from whieh the reeerd is 
tade up, the point Rere made by the defendant might be weil 
teken, But net only ie thet not shown by the record but, on 
the contrary, the recera of the evidenve heard in csonneeticn 
with the motion referred tc, distioses that the court examined 
a document referred te ag “xhibit BY which is described as 
“a book for use in making up recerde* and the reeitation in 
the record which it wae emucht te expunge is deserlbed as 


“en extract from said beck referred to an Mehibit BE, 
ibiza oy" The 
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reserd contains mething further te exolain the purpert ef 
*"Rexhibit BY’. here ia «a sentence sppeering in the reeerd, 
written in leng hend ae an imeert, ae fellewe; “Exhibit 
is @ beck for use in meking up recerds and paragraph 6s on 
page 5 in each transcript of record in an extreet fren said 
book referred te an Exhibit © and «2 ecpy ef eaid erdor.* 
This appears ap a etatement of enumemel te the trial ceurt, 
it is net @ part of the testimeny. therm is not sufficient 
evidence in the recerd te warrant this ceurt in reaching a 
¢onclusion as te just what thet exhibit centained. ‘Te sust 
aesume, in euch state of the record, that ite contents were 
such ae te varrent the court in denying the metion to 
expunge and to supsert the recerd in ite reeitation to the 
effect thet the defendant was adviged as te the effeat and 


gonsegquences of his plea. 
@e find no error in the recerd ang the judgment 


of the “unicipel Court is therefore sffirmed, 


AFPIAMED. 


O'CGNHOR, PJ. AND TAYLOR, J. SOBCUR, 
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JUSTICN THOMSON delivered the opisien ef 
the Ceurt. 


By thie writ of error the defendant Filimen seeks 
to reverse the judgment ef the Yunielpel Court of Chicege 


finding him guilty ef centributing to the delinquency ef 


children and senteneing him to the Souse of Cerreetion for 
one year end fining him S200 and corte. 


This ceuse was conscliidated fer hearing in tris court 
with opee Yo. 28819 in which we are thie day filing an opinien. 


The isaues invelved in the eace at bar are the came ag these 


in omee He. 65819 ani we ehall therefere net repeat here shat 
we have set forth in the epinion filed in thei case. Fer the 
reacone there set ferth the judexent of the Yuniecipal Ceurt in 
the case st bar is affirmed. 


APVIEM SD. 


O'CONNOR, Ped. AND TAYLOK, J. ccnNOUR, 
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\ Apeellant, 


SUPERIOR COURT, 


SOCK COUsTY. 





BR. JUSTIOS Ti KSON delivered the epinivon ef the 


eourt. 


this ease was formerly before this court on the 
pleadings, at which time the cxzupe vas reversed and remanded 
(213 Iil. App. 371) and thereafter the issues were made up 
and a trial was had before a jury resulting in a verdict 
finding the defendant net guilty and a judgment for the 
defendant was duly entered, to reverse which, the olaintiff 


hee perfected this eopesl. 


Thies wae an action on the sage for dasages, the plaine 
tiff alleging in bis Geclaration, in substance, that the defende 
ant conducted a restaurant and breaehed its implied warranty 
that ite food wae whcleseme, by selling to plaintiff's intege 
tate, certain feed which wae “unwhelesome, poisencus, dangere 
ous and unfit te be eaten,® and that ae =o result ef eating 


such feed, the plaintiff's intestate became sick and died. 


in suprort of this appeal, the plaintiff’ firet urges 
that the judgzent fer the defendent should be revereed and 
the cause remanded for a new trial beesuse of the cenduct ef 


the trial court, It ie contended that the court prejudiced 
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ite examination cf th: whele case, the opinion ef this court is 
that the cenduct of the trial eourt complained of, did not opere 
ate te the prejudice of the plaintiff's ease, or that, in any 
event, mo Verdict could heve properly beon returned by the jary, 
en the evidence wubmitied, ether than the one which was returned, 
Gf course it would be quite impossible for this scurt te d-tere 
mine that cueetion fre= the akstreaet filed herein by the plaine 
tiff, 


Horeever, in pointing out the inrtaneces of the alleged 
misecenduct ef the trinl judge, of which plaintiff cemplains 
and which he contends prejudiced his case, counsel ecnfines hime 
eelf, in his brief, te a few such inetances and then refers te 
such eenduct which Ke alleges the court committed, “at varicus 
other times", throucheut the triel, and then be says he will 
net make further comnent, “exeept to say all such breaches of 
etiquette and rules were act fully abstracted as it would make 
the expense toe much.” <i gees without saying thet in reviewe 
ing acase this ceurt eannet supply whet the thrift of the appelle 
ont or bis counsel fails to give. it ie a familiar rule af 
appellate seurt practice that a reviewing court will net search 
the recerd for errere in support of a finding reversing the judge 


ment reviewed. 


it is alse a familiar rule of appellate precticoe, as 
Plaintiff peints oxt in his reply brief, that if sppeller is net 
gaticfied with the abstract prepared by appellant, he say prepare 
such additicnal abstract as he deems necessary to a full under» 
standing of the question preeentcd. But that rule has no apglie 
eation te such a situation as that presented by the abstract 


filed by the plaintiff in the case at bar. 
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the plaintiff's case by repeatedly interrogating the witnesses 
and that the remarke, statendute and setion of the gourt, in 

the presence of the jury, #6 prejudiced the plaintiff's case 
bpefere the jury, that the plaintiff dic set eeoure a fair 
hearing, In sonnection wit: this peint, it geheuid be noted 

that the defenacant duly filed ite setion te affirm the judge 
ment of the Supericr Court, becumee of the failure ef the elaine 
tiff te comply with Rules 18 and 19 of this court, which setien 
thie court reserved te the hearing. An examination ef the 
abstract diseclesee the fent that much of the evidence hae net 
been abetracted at all, ft wes the contentien ef the defende 
ant that the death of glaintiff's intestete was due te meningitis 
end thet it had no cenneetion with the feed he had eaten, and 
that these facte were abundantly established by the evidesee,. 

Im suppert ef that ecantention, whe defendant introduced the testie 
mony of five decters. heir testimony covers nearly one hundred 
pages of the recerd but the abstract hae but four pages daveted 
te that testimony atid ever two of there pages are neceesary be 
give @ hypetheties2 question put te the first medical witness 
and his anseer thereto, It is evident from the paging neted on 
the margin of the abstract, that the direct teatimeny ef the 
defendant's witnesa, br. Hix, covers twelve pages of the reeerd 
while the absireact devetes but feur linee to thet testimeny, and 
that the creeserxamination of thie witness, covere ten pegee of 
the recerd and the abstract gives not = word ef it. Further it 
oppeare that the testimony of the defencant's witnesses, Dre. 
Loewy, Kendall and lavis, occuples pages 277e30C, is the reeord, 
but the abstract gives none of 4% at all. 


{it is o familiar rule thet even thouch a triel court 
may have cownltted such errors es these here urged by the plaine 


tiff, thie court will nevertheless: affirm the judgment, if, by 
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A fall ecneidorationvef euch errer ae the alaintifrfr 
urges, neceasitates a consideration by this court ef all the 
testimeny, fer the reasons we have pointed gut. He cannet te 
permitted te abstract the testimony of en expert witners, whe 
testified on the important iseaue ef whether, in hie opinion, 
the deceased come to hie death ae a reeult ef food poisoning 
or meningitis, by merely having the abetract advise this court 
that the witness testified he was "a bacteriologist” without 
giving encther word of hie testimony and then to hide behind 
the rule which provides that if the defendant deems thiz testig- 
nemy impertant, he way prepare an additional abetract cevering 


it. 


But it is urged by the plaintiff that the aetion of 
the trial judge wae such thot the slainiiff did not receive 
a feir triel *regardles: of the evidenes and what it tended 
to prove.* The cenduct of the trial judge osnnet be urged as 
prejudicial, “regardless of the evidence and whet it tended 
to preve.”® We matter what the cenduct complained of may have 
been, if, in the opinicn of thie court, no other verdiot than 
the cone returned by the Jury, geuld be upheld en the whele 
recerd, the senduct cannot be comsidered prejudicial. Plainky 
the abetract filed by the plaintiff was net *evffielent te folly 
present every error and exception relied apen,” and it therefere 


failed te somply with the rules of this ecurt, 


But, rather than allow the metion of the cefendent, 
we heave preferred tc examine plaintiff's eontention on the 
nerlis and we have therefore examined sll the evidence ap eet 
forth in the additional abstract filed by the defendant as well 
BB that set forth in the abstract filed by the plaintiff, and 


irrespective of the propriety cf the varicue sets end comments 
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ef the trial court, complained ef, sur cpinion is thet they 
cannet be considered as having prejudiced the plaintiff's case, 
fer the rensen thet on the whole evidence, no verdiat other 


than one of "net guilty*® ec id sessibly be surtained. 


The plaintiff further contends thai the trial eourt 
erred in permitting the president ef the defendant cerpe rte 
tien tc testify ae te whether any cther casee of poisoning 
happened in eny ef his restaurente, at the time #hen it was 
eontendsd plaintiff's intestate had sufferec such sn experience. 
One article ef feod eaten by the piaintiff's imtestete, which 
it is ecntended poisened him and breuzht about his death, was 
sausages. It wee in evidence that the eouulssary of the 
defendant's restaurantes, including the cne in question, ree 
ceived a freeh supsly of sausages every day exe pt Sunday, and 
were distributed to the varicus restaurants twice a day; that 
practically without exception, no seusages remained in the ceme 
mismary over night; that in the case of the restaurant invelived, 
the sausages reeeived from the eccmsicsary were ueed up every 
night; that on the day in question, (which war Saturday) this 
restaurant received 25 vounds of sausages from the counieeary 
for use that day and the next. Under these circumstances, the 
evidence complained of was preset. Luetgert v. Volker, 155 [11. 
385. 


Finally, the plaintiff ecentende that the triel eourt 
erred in refusing an instruction which he tendered, As to this 
contertion it is sufficient te geint out that according ta the 
wording of the instruction itself, as tenders by the pleintiff, 
it was enly to t« applied by the jury, "if you find the plaintiff 
is entitled to any damages." The refureal of this instruction 


sould mot have harmed the plaintiff’, fer by the verdict returned, 
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the jury found thst the plaintif. was net entitled to sny 


GHMETOBs 


For the resarnons atated, the judgement ef the 


Swperior Court is effirmed. 


AEP LUD, 


O'OowKen, Bd. AND TAXLOK, J. GGNTUR. 
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“UR. JUSTIOY THOMSON delivered the opinion of 


the court. 


the glaintiff, Hosasetter, filed his etetement of 
@leaim in the Munieipal Ceurt ef Chicege, alleging that he 
was emsleyed by the defendant cergeration as chief executive 
RnG general manager of ite bureinese, fre: April 1, 1916 te 
September 1, 1917; that the defendant agreed te say him 
$50.00 per month during euch time ae he should be in dee 
fendant's employ; that this salery was esid him un to and 
including June 1917; that he fully performed 311 the oblige 
tienes te be perfermed by him ander said agreement during the 
months of July and August 1917, but that the ealary stipulated 
in the sgreement sued on hed not heen paid him, wherefere 


plaintiff breught his euit fer $600.00, 


By ite affidavit of merits, the defendent denied 
that plaintiff, during the two menthe in contreversy, had 
fully performed ali the ebligations on his part to be pere 
formed under the ierms of the agreement of enpleayment, and 
the defendant declared that it wsse therefore net indebted to 


the plaintiff in any amount. 
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The parties waived «a jury and the iesure were sube 
mitted to the court, resulting in « finding fer the plaine 
tiff. The court them entored judgment far the plaintiff? in 
the sum of @50C.00. The plaintiff, net being satisfied with 


thet judegent, has perferied thie appeal. 


in wpuppert ef his claim, the slaintiff tastified 
te his exployment by the defendant se ite seeretary and 
treasurer up to tne early vart of 1917 when he wee made its 
president st the esme selary he Bnd vrevicusly been receiving 
which woe $300.06 per month, and that thie selary had been 
paid him up te July 1, 1917. He further testified thet dure 
ing duly and Auguet of that yeer nie duties as president ef 
the defeniant company were “exactly the same as the preeeding 
several menths"” and he went inte tkese duties in hie testimeny, 
in some detail. On August 27, the plaintiff? entered an Officers 
Training Camp at Ferd Sheridun. He continued te sign checks 
in payment ef defendant's accounts and vieited the offices 
of the Company on week ends and he teetified thet he contine 
wed te superviee ite businece, Up te about September 16, 1917. 
He testified further he “wee there all of the tire during July 
end August®, and devoted sil his time te defendant's affaires; 
that there wre poesibly a few afternoons or o few bourse ef 
a few days during those twe monthe when he wee net there, when 
he was engaged im some activity having te de with the Fort 
Sheridan Training Temp Asceciations that he did net feel he was 
entitled to receive any selary be;end September 1, 1917. it 
appears thet the majority steckhelder in the a«fendent corpore 
ation was Sr, Erneet Gundlach and thot beginning sometime in 
June 1917, there was considerable negotiation looking teward 


@® reerganigation of the sompany, under which the secounts on 
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the books ef the company, as of June 30, 1917, were ic be 

the preperty ef the company «ond agoeunte aequired after that 

date were te go to the purchaser ef the defendant's business; 
that the plaintiff wae endeavoring tc buy out Sundlach’s ine 

terest, either slone or with others, but that thie wae never 

accemplieched. There is eome centention ty the defendant that 
the plaintiff resigned se ite president but there is no preof 


in the record to eubstantiate it. 


in further puppert ef the plaintiff's case, a 

Hies Johnaon tertified she was employed in the effice of the 
defendant during July and August, 1817, and that threugheut 
these monthe the plaintif! was there mest of the time,- in 
and out of the effiees that be conducted himself just as he 
had pricr to that times; that the werk he did during these 
months was the same as he had dene in the prier months and 
that after he went te the ¢fficers Training Camp he returned 
te the office Seturday eftermoone *and ecendusted the business 


ef the Library Prese.* 


Fer the defendant, one Jehneon, tertified that he had 
charge of defendant's office frem February 1 te August 11, 1917, 
under the plaintiff'te directions; that he left on the latter 
a@nte “beesnuse there was no work te be dene"; that the sisine 
tiff “weuld spend an averege ef two or three Fours there, & day.” 
the teetimeny ef this witnese would eee to be te the effect that 
thie vac true, oct merely after July 1, but during all the tine 
the wltmess was cennected with the defendant. The witness 
teatified that the jlaintiff mead s crivate office in the dee 
fencant's place of bueinese and that he did *net know what he 
wae doing there; he wae in nie private @ffice, when he was there, 
most of the time"; and that te the beet ef his recollestion, 


the plaintiff gave him mo iMstructions or directions in ceonnece 
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tion with the defendant's business. Gn orone-rxamination this 
witners teetified that at times the slaintiff *digewsned the 
eenduct ef the business wits me,- he had ecmelete control and 


tanesgenent of the Gueiness,* 


ir, Gundlach aleo testified but hie teetimeny had 
to de simost entirely with the negotietions which were pende 
ing during the summer cf 1917, for the sale ef hie stock and 


& reorganization ef the defencvent serperaticn, 


is -oppositicn to the plaintiff's contentions on 
this appeal, the defendsnt urgee thet the only question the 
plaintiff! raises, reletes to the mensure of damages adopted 
by the trial court in fixing the amcunt ef the judguent enter 
ed fer the plaintiff; that thie is «a questien of law, and 
that, inasmuch ae the plaintiff submitted ne propositions of 
law te the court, there ise no question upon which thie ceurt 
ean properly pass. With that contention we deo mot agree. The 
question before thie court en thie eppesl, ie one ¢f fact,e 
as we understend the plaintiff to urge by hie brief,- namely 
@id the plaintiff perferm hie contract of employment, as 
alleged by him in his statenent ef claim, or aid he net de se, 
as contended by the defendant, in its affidavit ef serite. 
The plaintif?® did not declare on a gumntun weryit for the ree 
asonable valus of services performed, nor couid he nave sone 
eo. He had an exprese contract of exglicymeni at 2 atipulated 
salary per month. If be performed the dutice incident te that 
employment, he was entitled te the agreed ealary. if he faile 
ed to perform those duties, Ne would net be entitied te it. 
Ae the trial court suggested several times during the hearing 
ef the testimony, it would neem that if the plaintiff was 
failing te perform his duticr, the naturel thing fer the steck- 


holders tc have done wer te teke the apprepriate action and 
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terminate the contract ef employment. The faet that they 

did net de e@, would seem te indiente thst euch wae set the 
situation. ihe fact thal there were seme cegetiations going 
on, in which the plaintiff and Gundlach were iniereeted, doer 


not affect the ease, 


On the only desue presented te the trial seurt,ge 
namely, the ieaue ef fret «8 te whether cr not the plaintiff 
hed perfermed Kis centract of exmpleyment, ome point urged 
by the defendant is that the plaintiff did net devote his 
entire time to ite tusinese. in the first ploeee, it ne where 
appeare thet the agreement required thai he should. The defend~ 
ant's own testimony would seen to indieste the sontrary, fer 
their witness Johneon, a6 we read hie tostimeny, eaid that 
during hie peried ef exsployment, (which covered eome wontha 
previous te July 1, as well ea nome weekr after that date) 
the olaintiff was only at the effier = few heures a day. He 
further testified that he did net know what the plisintiff 
wae doing when Ke sos not at the office. Mise Jonmeen'’s 
testimony is te the eame effect,e inal what the slaintiff did 
after Jaly 1, was juet what he bead done previcus to that cate. 
The plaintiff testified he deveted eli hie time te the defende 
ant's businese, during the twe momths in question, except a 
few houre on several days when he wae engaged in some mutter 


having te do with the Fert Sheridan iraining Casp Assesiaticn, 


ne er two other pointes, invelving the testimony, 
are urged wy the defendant but im our c@inien without suppert 
in the record. Their main witness Johnecn did not knew what 
the plaintiff was deing while he was im the defendant's place 
ef business, for during moet of that tine ne wns im his private 


effice where Johmeon cou 4d net observe him, 
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in our opinion, Lt is clearly established by the 
evidenes that the slaintiff did perferm bie contract of me 


Plsyment covering the twe senths in guertion. 


It appeare from the record that the spurt cokeluded 
from the textimeny thet the plaintiff performed what smocunted 
te half the servies called fer by his agreement, covering the 
two momthe in question. In our cpimion such » finding is 


ageaineat the manifest weisut of the evidence, 


Yer the reseons given, the judgaent of the “umicipel 
Court is reversed. Am the partier waived a jury and submitted 
the esuse to the sourt, this court hee the power to enter judge 
ment for the plaintiff in thie court. 
Fidelity & Guaranty Go., 184 ill. App. 828; 
v. Union Uatiene) Bank, 143 Lil. . -, 49¢; Thompson ¥. Freling- 
huysen, 191 Ill. App. 204; Hemingway Company v. Eengie,18) 
ll, App. 8; G'Varrell vw. Vickerage, 184 111. Apo, 3°53, There 
fore, judgment is entered in this court, for the plaintiff for 
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BR, JUSTIC® PROGSCN delivered the gepinien of 


the sourt,. 


By this appeal the defendant corporation seeks to 
reverse a judgment for 2848, recevered by the plaintiff in 
the Kunicipal Ceurt ef Chieage, after « verdict had bean ree 
turned by a jury, finding the issues for the plainti?f and 


fixing hia demagesn 2% thet anocunt. 


in his statement of claim the glaintiff alleged 
that defendant wae the leesee of a building, deseribing it, 
and that it listed certain floors ef said building with the 
Plaintiff, fer rental; thet through the efforte ef pleintiff, 
Buckley, Dement & Ceo. were oredured se & tenant of that epace; 
and that the ususl and reasonable commission of the agent in 
such case ie $845.0C, By ite affidavit cf merite, the defende 
ant contended that Buckley, Dement & Se. were not procured se 
tenante of the space in question threugh eny effort of the 
plaintiff’, It wae nowhere denied, either in the vlendings 
or the evidence, that the space referred te hed heen Listed 


for rental @ith the pisintiff by the defencunnt. 


In auppert of the plaintiff's case, one Arenson 


testified, that, se an emoleyee of the plaintiff, he showed 
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the space to “ir. Buckley and Mr. Dement in vareh 1919, at 
whieh time they had examined it in eome details that they 
raised objections shout the light; that he teld them the 
fleors would have to be cleaned and the glase ehenged to 
olear glass, and go on; that they ssid they seuid not use 

the epece in the ekape in which it then was; that he asoured 
them thet it could be made suitable fer their line ¢f business 
with the shonmges he had suggested. He further testified that 
he saw Buckley, Gement & 30, eceancerning there premises, about 
two or three times a month fer the fcollewing three monthe 

ang that in December fcllowing, Buckley, Dement & Ge. entered 
inte a written lease ecevering the premises; that during that 
month ne and ir. Lang, the rentwl manager fer tlaintiff, had 
# talk with Ur. Hibben, general meneger of the defendant core 
peration, on the question ef plaintiff's commission, at which 
time Hibbem said he would like te pay the olaintiff e came 
migeicn, but that Friend & Sempany were alee claiming a come 
mission and he did net want ta pay tee @ommiesicnea,e thet if 
plaintiff would give him a letter heiding him hureleas from 
any claim en the sart of Friend & Sompany, Ke wouid pay the 
commission but that ne such Letter wae gives and ne commie 


Sion was ever oxid. 


Lang testifieé that he wae the manager ef plaine 
tiff's renting department at the time in question; that one 
Ease was the sanager ef the building in questicn fer GePende 
amt and thet the whimese hed « number of talke with him after 
Arongen had reported that he had submitted the syace to Sucke 
lay, Bement & Se.; that he told Kage that th re was a geod 
ehance of securing the latter firm as a tenant ef the space 


if it were made more attractive; that the eoot and grime of 





Hee Paste 2 ee ee 
oe oe ES ae ie ANT NA Th sy 


aa Thee deaae ae enn ae: ae beatae Ines ae Es 





BANE te 


ents Saks jibedes aang wt ee bemimne ‘baat wat ‘ents “ao idw 
an? woe Biot ad saws Pres exis pate anohipatse beater 





s A 
ate : we 



















aad bo gain fowl ent Som huweaks ed 98 avedt bivow ‘wroalt 
“wasr foe binves wena epee esta rasé ime om bam sansa taoto 





“netwoee aah Pate sae aoa aa dois i wanda ots at roses oat 
: aapaleie ta rere adedé vot okinn tie alot ed bixos id sedd rents 
‘, gaes jo dtaene neutdsar® wh atresia bat eat wognace vst at ke 
dead oboe dang evo giiorennse .of & soem bien wna on 
es. aotenaw Cs oe gaiwalte? sil ae Aaow * weeks wees te one 
vege ae A teem «te tient er: ts “i9itma ot at asta on 
ae, patent susie ssetinweg etd, wekteve® smass sata tow ® otk 


ee & warbolate pete wae qsene & aeoent dasa ind ‘nolente 
if ou ‘goa ‘A, ano Enwtionse wey ee at Hebi ten bee ot bam noteadm 


ike oR aS AH J etageed bine LAT te bradud a9 abate wo 
ef so beaoe on Hae nevig aoe Bed vdosin it € Hone arse “ft ys Sons 
: shag tows sev moa 





te. Sats 


on “4 aeganan sia aay od asae bonttaa ne, 





“abnetas 9 19 Y ankteoug nk ants sell exit we sogenan ‘al 6 oom yoann 


i jae i #! 


ete cagaiet det Kew eh List Yo tedawn & hae goad iw nag “done | ba hg 


if Ryd ih ray 





ome s  Pstetsts oa ae o otek a esl ‘od es sede ome aa 


lee ign aril midal week :keouk senoat * ratst erty divow viteate 4 Saal 


a he 


Fifteen years Gade the giawe epaque anu thes the glags and 
ekylights cught to tbe cleaned Wiih aeld amd tuat if these 
iaprovesente were made, Ae felt eure Sutkiey, coment & Oe. 
sould be secured; thet Ease seid he would get seat eetinates 
wut remarked about tae cost and asic he theugst he ensuld rent 
the epece witheut ineurring that exzsense., Leng further tese= 
tified that he wieited the defendant's effies during the 
opring and sumer of 1917 om en average of ence = month,e 
sometimes twloe & month; that in Seceuber, after the laase 
wae closed, He talked with “ibben about eomelssions end thet 
the latter aeid *#e den'i Gispute your ¢isnim,s we are vere 
feetiy willing to pay Cliver & “:cmpany = eomaianien bat i 
want a letter from Oliver = dompany, Kolding ae herald sen 
againet any claim ef Alexander *riend & Tempany, which iney 
may have iu tee gatter®; that the wituess tela mim plaintirr 
aguldrnct dothats that thers wae ne agteesout between the 
parties ag te the comederion tc te gaaig. Lt nowhere appears, 
what, if any, interest eriend & Company Bec ir this wetter ar 
what cenvection they boii with the segotiatiers im question. 
Cn eFesteensmingtion, Lang testified thet the plaintiff ree 
presentea the owner of the building, om the whels of which 
é°fendant tad a lesa: tiat he iubervievwed Kane obent tne upe 
keep of tne ontire building but that he beac ne Lees than six 
interviews Wth Ease when the ieasieng te Suskhey, Dement & Oo. 
@ae the ecle topgie ef converestica; that there interviews kept 
ap tili iate in the fell and that ploistiff sever geve the matter 


Bho 


Yor the defendant, ar. Dement Beetified about 
Arenson showing them the sepece in quesbicn a6 Marek Dui he 
said that they were aet at ali interested, that Aronson free 


Queatly eallied on them after that te rent thea space in another 
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building; that they next heard cf this space from one Soyle, 
Late in the fally that the witness seid he had objecticna te 
the gpsce but Seyle persisted, agreeing te anke certein ime 
provements, it apooare that Seyle wee treasurer ef Senry ¢. 
Shepparg & Ce., whieh escupled part of the building in cquese 
tion. Hr. Hibben was general soneager of the defandaat ame 
peny and sito general manager ef the ‘enry €, Shesvard Come 
pany, snd it appears thoi he requestsd Seyle te see Buckley, 
Dement & Ce. about lenging the epace in questicn insemuch ar 
he wae an old time friend of beth Ur. huckley and “<r. Dement, 
the latter terntified ale: thet he wae persuaded Largely to go 
inte thie lease beenuse of the agremment te clean the glage 


and put in new windews and clean the space up, 


iy, Hibben teetified that in the conversation he had 
with Aronson and Lang, relative to pleaintifi's somedionton he 
did net "remember saying what they say I eakd, and the way I 
eeid it. He further testified that the firet time he met 


Buckley, Dement & Ge. was through Boyle, in Bovember. 


Gn that evidenee, we are ef the opinion that the 
jury were warranted in finding the lesvuee fer the plaintiff 
en the theory thet the claintiff wan the procuring eceves ef 
the leasé that was consummated between the defendant and 
the tenant. Theat the space wes Lieted by the defendant with 
the plaintiff fer rental, is set denied. The space aa chown 
to the tenant by plaintiff's agent te whom the tenant etated 
hie ebjections, hic egent werked with the tenant for some 
three months. Another agent ef the plaintiff took up with 
defendant the desirmbility eof meking the inprevesentisa mentioned 
by the tenant with «9 view to censumusting this lease and theese 


Very improvements were made and the lease woe clewed and the 
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tenant testified that thie result wes largely due to the fant 
thet the improvements in queetion ware meade. Is car soinion 
the activities ef Beyle cannet defemt the plaintiff's eleina 
any more than if they had been those ef “Yibben, defendant's 
general manager, at shore request boyle saw the tenant we a 


mutual friend ef the parities, 


the defendant urges that the trial sceuart erred 
in the inetructicns given the jury. The court inetrugted 
the jury orally. Wo objection te any part of it wee made 
by the defendant. hers were seme slight inacewuracies in it 
but in cur opinion they could not nave confused the jury nor 


Operated in any way io the prejudice of the defendant. 


On ite meticn for a new trial the defendoent pree 
sented the affidevite of Uibbem and “age, ihe affidevit of 
hibben wae to the effeat that he was surprised by the evidence 
ef Lang as to hiw cenvergeaticon with Nase; thai he hed srevioure 
ly telked with Kase whe said he knew nothing sbeut the matter 
in centroversy pricr te the making of the terme of the leares 
that affiant had ne time to prosure the attendance ef Keze in 
court, after hearing Lang's testimeny snd that on another trial 
aifient could produce tne testimony of Kase as vet forth in the 
affidavit ef the latter. the affidavit of Sase was generally 
in denial ef the testimeny of Lang. The trini seurt did not 
err in denying the setien for a new trial netwithetending the 
affidsavite referred te, There was neo showing that ihe evie 
dence of Kase could net have been preduced at the iriel by 
the exercise of reasonable diligence. YThere vac novehowing 
that when Lang gave his testimony, the defendent could net 


have produced Kase in court, nor dic the defendant advise the 
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ecurt that it bad been surprieed by the teetimeny of Lang and 
request a continuanos of oufficient length to permit it te 


produce Kase as a witness. 


We find ne error in the reserd and therefere the 


judgement of the Sunicipel Ceurt is sffirmed. 


APPL EGED. 


G'CONNGH, Ped, Ai PALLOR, J. CONCOR. 
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| First Wational Bank, of 
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| Newton, Lllincie, 


Appellee. Civouit Court 
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it 
j Jaepor County, 


| Catherine 5, Mayes and j 
: ¢ Illinois. 


| Leona Yorthy, 5 
Appellants. 


Opinion by Recess, F. \ Jf 
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Appellee filed its bill in the Circuit Court of Jamper County 

















illinois, in sidd of an exeeution for 20973 18 issued upon a juds- 
| ment entered by confession in vacation on July 14, 19L7, in favor 
4 of appellee and ogcinet Criande Stevart, Hanna Stewart and 
appellant, Catherine ©, ‘ayes. The note upsn whieh qudgment was 
confessed, was dated December 21, 1916, ¢ve six months after date, 


payable te the order of appellee. “The principal of said note war 


a a 


~ 


£9500, with interest 2t rate of .7 from maturity. Said note 





contained a power of attorney to confess Judgment for such an 


pi so 


= 


amount 28 may appesr to be due mad unpaid, together with aoshe 


and @ollare attorney fees. when judgment was confer sed, 


ee 





®900, wae entered in the Judgment at attorney fees, plus °1i.1a 
Interest, making a total of $0911.18, The note was dereribed in” 


eS ee 


the declaration 2a being dated Decewber 21, 1917. 





32 de Ses 


sip 



























rae neem 
UNA dre, aang ene, apie 


“hee 


pagiedessst = es a Noe 


ages ts ysis ay MVS eal. eas So RO aE 
ae ah heey eae 
ei) ial a hoi 7 gk ee weber: eo Met SPATTER pee 


monk Leader 
dovad Fes 


stares vegeeh 





pmeEOHgLiy 


AOI See 
oe 


wiaie®. cogent ‘te. amare tenon ert nt ifie atk 
~ehel » aogy Seueed Si, Levee 0s aod! wore hea 





Ie seaee sraried remot? stents tantegs Si 
: nage st ammaneh tt, whe drier sees nto oni wey af 

Hon THEM entwen xe, enh OTHE 4 ee. todae pet beg 
et eb ies b ham 2 ene bas senttongs te seis th 





nee Bek 


i ae ate res p revesbat, aes wed et younotte, 
2, 1U¢ matty geore wtedte: an “treemabrt ant, 

* pd had trguch. mare mht nett atezttet he. iets 
| : tren atS vero bageb 








Ie 


An exeeution isaued on this judement was returned with 
the folloving endorsement, “I hereby veturn thie exeevtion vith 
scheduled on property feund ag to Catherine Mayes end I certify 
‘that gaid Orlando Stewart ond Hanna Stevart keve been atjgudged 
bankrupts and that I delivered to Nobert i. Powell, Teucter in 
Bhuotkruptey for their estate, the promerty levied unon ap the property 
of Orlando Stewary, and said trustee now contrels all the prenerty 
ef said Orlande Stevart and Hanne Stewart.” 

After making the above note en the 1l4th dey of February 
1917, avpellant Catherine ©, Nayes, by warranty coed conveyed te 
her daughter, Leona Yortig, the southeast quarter of the northeast 
‘quarter; and the east half of the southeset ouarter of the seuth- 
@ast quarter of the northeast quarter, in gveetion °7, Tevnshin siz 
North, range 9 eset of the 3rd P.i., in Taepor Comty, Illinois. 
Reserving to cranter a life estate therein and subject alee to the 
‘Life estate of one Jotm Metcalf, Said deed was filed for reeord 
Bareh 23rd, 19t7, 

The consideration reeited in said deed was “1,00 and 

love and affection. Said bhll alleges that the abeve mentioned 
‘aonveyance, by anpellient Catherine &, Payes to Leanna Worthy was 
made for the purpose of defrauding aonellee and other evediters 
and that the aame was without valuable coneiderntion, It alse 
alleses that sald jucgment ia «2 lien upon asid Landg,and prays 
that said deod be set amide ac null and voids that aoid lan? be 
sold to pay said judgment and for general falicf. 
| The snewer of the appellants denies the validity of 
said judgment ond charges that the sowe ie void, and is not ond 
‘ever has been a lier on eadd Bendey teat caid deed wae exeented 


dn good faith for a valuable coneideration end with the fall 
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Penawi edge and consent of appellee, sid thet st the time of the 
meking of said deed said Lands were the homestead of Catherine 
‘E, Hayos, 

A gmeral repliestion was filed tc said smever ond said 
‘gauge was reforred to the Maeter to take the evidence and te 
“report the same to the court. The evidence was teken ond 
‘Feportes to the Master to the court without eonclusions, Frier 
to the hearing, further evidence was heard in open court. On the 
| 
heering the court found the iesues in fever of opellee and a 
decree Was entered finding that ssid conveynmce Trow Catherine &, 
Hayes to her daughter vas in frend of the richte of appelice as 
a eveditor and finding the amount due appellee to be “2907, 24. It 
was ordered by the court that unless sada smout was paid within 
thirty doys,theat eaid deed he ect aside and eaid Tend be sold te pay 
gaid judgment, ete,, efter sliotting mdeetting off te Catherine %. 
Hayes her howestesd of “1000, therein. 
To reverse said deeree thie anneal is prosseuted. 

The evidence in ehief effersd by annellee consisted of 
the narr and cognovit, note, judgment, cxceution, feed, ete. ond 
‘proof of the exeeution ef the deed. The testimeny on the part 
of appellants tended te shew that said conveyance made ty Mra. 

Hayes to her dayehter wee made with the lmowledse snd consent of 

a Nr. Kireh, president of appellee , Bank, and cleo tended te 
show by the testimony of Villian E, Trainer, Cirendt Clork of 
said county that Ure. Hayes had stated to him on several aceasions 
‘prior to the making of the deed in question snd prior te the 
‘@xeoution ef the note on which judgment wae teken, that she ex 


“pected to convey this property to her dauchter,. 
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Kye, Hayes slee testified that she oved her dauchter 




















omethine like 2000.00: that® che had owed her thie aneut sinee 
ahe wae small,--about tronty-sir ond ome half yeare.* She 

hey testified that *her dauchter vorked ond earned money.” 
rebuttal, two witnesess on the pert of ampellice testified that 
f+» Meyres gatd to them that she Acedet the simiy aevet to her 
iauchter eaying that she was on notes for Orlonds Stewart and that 
if she made this deed to her daughter, they conld net make her 
them, Said witnesses testified that thie canversation took 

i Lace in June 1937, Ere. Ylieyes denied ever having haa this con- 
ation an’ also denied ever having seen cither of these wit 
pesee until the tine of the teking of the evidences, Appellee 
luring the taking of evidenee in rebuttal placed arpellant, 
Catherine M, Nayes on the stand and she testified thet the sane 
Weynnee to hor daughter took all of her preperty., A witness, 
rles A, Davidson on the part of arpellee testified that ep« 
pellant, Catherine “, Taye, came te him to see about making = 
mortaare on this lend, She eallad it « "blind serteoce” 

ioting from his teetimeny, “They (referring te Nee, Nees sod her 
a nehter) came to our office and among other things, they were 


talking avout this indebedness, ‘hat ia in suestion here. I¢ 


and she wanted to know if it wovld have any~-if it would be a 
‘Lien on thie lend-<that she had, or was going to deed to her 
daughter--and i gm not sure whether she had caeded it to her 
laughter ox not ox whether she was coing to, but she hat conveyed 
lt or intended te anc che waz talking about this dudewent, wether 
oF not it would be a Tionon it. ~ © © She finslly wanted to 

if there couldn't be a ‘blind morteage’ I belgeve thet war 
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wo we 


e tem she used-~9 ‘Dlind Morteerze’ mete on it. Aw I believe 





l acked her what she meant by a ‘lind mortgage’ and che referred 





to fr, Stewart as having wate a 'biind mortgacc’ on his Land, 





Suet siemly to cover it up, I think I asked ker ond she said it 






Wes eo 1% would protect or shield her Gatuchter in the title te 
thie lend, ~~ + I aald,"No® I aaid Io wooldnt uske you a 


morteace knowing what I deo aheut it.’ 


ae 
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i it wae first contented by appellant for 4 rewexral. 
Ay) W 2s 


















Peal 
12. 


thie judgment or feerec that the fJudsement token by eonfecaion 
fainest acpellant was null. and void for the reagon thet the mote 
fae feseribed in tre ceclaration as being cated Dee erdher ar, 
$917, whereas the note attached to the deelsaration was dated 

ea, 21, 19736, The judgment was taken on Tully 14, I917,. The 
note attsched to the ¢eclaration showed on 4dta free when it was 
a ated and we are inclined te hold that esaid varia:ce was not of 
character that would render the Judgement void, In faet it ia 
the character of error that wae waived in the eocnevit. 
Eurpenter wv. Firet National Bank, 119 I11,. %53; kris v. Fokro?, 
46 X11, Ayp. 418; Mumford v. Tolman, 54 122, App. 47%. 

Tt te aleo contended that sald Judgment is void for 













reason that the oonfeselon waa for “200, more than the 
noua t of the principal ond interest on the note. “Ye fo not 
nk that thie would render the judement void. On motion 1% 
ould have been correeted ond 2 eovrt of equity would have the 
ight te disallow oy ehate «sid attorneys fees and hold the 
balance of the jud-ment cood, iehoud vy, Phillé@pd 128 I1t. 
pp. 5693 Campbell v. Goddard, Ti? Tliy 2523 Hitchell v. Simreme 
odge U,A,F,0, I68 TL. App. 185. 
Where the amount for an atterney fee is orroneousiy 
nel ded in a judgment, the Judgment will be upheld if s reoittitur 
a entered for the mcoumt of the atterney fee. Mooney v. Valentynevwies 
: Apps 128, pon a erediter's bill filed to obtoin 
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@atisfaction of a judgment after the return of on execution st Leer 
unantiofied a court of chbantery ie not sutherized to deciés wnen the 
Teguierity of the judgement sn4 execution in the court of Law, but in a 
‘proper cause the precesdings upon the ereditor's bill will be chayed a 


@ufficient length of time to enable the defendant to anpnlg to the Lew 


= 


court for an order temet aside the judgment or exeeution for irregular 
Aties. Newnan v. Willitta, GO I1.. 619; Biehler v. Heft, 163 TT. fAppe 
‘yee: Hultbers v. Anderson, 752 Tl. sO7, 

} No motion wac made by eanpelisnt im Bhés ease to heve the 
Judgement by confession opened and no eteps were taken to stay thie 
‘Procecding witil the judgment could be corrected in the lower court 

go that we do not think the appeliant is in « position to urze thie 
‘Asticnment of error as the trial court deducted the amount of anid 
attorney's fees of “200. from the amount of the deeres rendered 

“Bgeinet appellant, 

| it ic further contended by appellant that the evidence in the 
‘yeoora faile to diswlose that there was any setuel fraud in the tremefer 
@ by Catherine ©, Hayes to hey dauchter. The evidenee in the record 
tending to show aetusi or intentional fraud on the part of appellant in 


making gaid trenefer is the testimony of two witmerces whe testified that 


Mies, Hayes hod eabd to them she had conveyed the property to her danghter 


"i 


in ormier to avoid liability for the indcbetners for which said Judgment 


-* confessed and the testimony of Charlee A, Davidson whe wes an attorney 


at law, being the witness who testified that Mrs, Hayes wanted te mow 





about the effeet of making a "blind mortgace." 

It ie contended that the testimony of this witness was not 
“competent for the renson he was an attorney at lew snd thet Fee. Hayes 
Was there coneviting him as auch an attorney, On the other han@ anrellee 
—eontends that the relation of attorney and client was not establiched,. 






We are of the opinion that mrs, Hayes was intending te coneult Devideon 
as en attomey, notvithstending no contract waa entered inte betyeen them 


a no retainer fce wae paid. The testimony of Usvidrcon, however, tends 
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to show that Ere. Hayes wae seeking his, Davidson's sdvice with reference 
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& 





wna mortgage on her lend or the land ehe he? conveyed or intended te 

r ey to her daughter fer the nurvese of avoiding the parment of the 
Sadereteaness for which this judgement was confecsed. That beings the 

state of the racord the coumuniention oy eanversation hat tetevsen Mra. 
Hayes and Er, Davidson would not be privileced. 4 Yigmere on “yidenee, Seg 
9298, 23 American & Tnglish “mey. of lew. Seeond “d. nace 76. 

t Wiewore in hie exhaustive work on evidenee says? “All reasena in 


fevor ef privilege cease to operate at 2 certain point, ,nesely, where the 


Bi ses advice refers not to prior wront floteg but to future vrone doing.” 





‘This gtatement of the law was cited and approved in Lanum v. Patterson, 
151 TLL. App. 36. We ave inclined to held the evidenee of the withers 
Davidson competent. 

| It is next contended that the court erred in vermitting appellee 
‘ place ire, Hayes on the stend in rebuttal ond ask her with reference 

‘to whether all of the property she gened was at that time econvoyed to 

her daushter, Ye think that was a diseretionary wotter with the eourt 

nt at any rate there was me orrer ar arpellee asked leave to offer the evi 
levidenes in chief co that avpellents hed an opportunity ta trest the 
‘evidence as evidenee in ehief and offer other evidence in rebuttal to meet 
it if they hed seen fit so to do. 

' It was also insisted that the biit 444 not eharse that st the 
pine of the making of said conveyance by Sra, Hayes to her dauchter thet 


he wd by such eonyeyance rendering hergelf insolvent and that therefore 







the bill was not sufficient on which te base a deercse om the ground. 

1 > yave examined the bill and are of the opinion that insewuch ar no 
‘objections were made te the evidence of Mra, Eayes on that cround at the 
‘time it was offered, that the point cannot be made now. 
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our practice, if a porty wishes to inmist on a variance between 
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4on and the proe? he must make the objection when the evidence 
, and point out the varionce apeeifienlly, so the opposite 
mend hie pleading and thus obvicte the diffievlty.’ 


think that the evidence if aus Mfeeient to shew thah at the 





of the perreyanes py Mra, Hayea to her daucnter ghe rendeved heraeif 


07 vent by aue! CONV ey ONAes Ye ape also of the opinion that there wae 


sufficient evidenee in the reeorad ae to an infebtedness oving by 


Vient to hee daughter to apport the conveyance Aa having been made 


‘for a valvable contideration. 
it was aleo insisted thet there was nothing to show that the 


er parties on the note were imsolvent at the time the conmvyvoeysnce was 


e, The return on the execution whieh is not cdiepubed is eu’fieient to 


now in effect that both of the ather parties to mid note had no property 
on which an execution could be levied. 
; It ig aleo contended that the court was not in a position tos . 2 


pender a deerce in this case for the reseon that Criando Stevwert erat | Tem 


tewart, the other parties to the judgment by confession, were not made 


parties defendant te this ball, This point is not well taken as it was 
not necessary that they should be made parties 22 no pelief was sought 
“againat them ana the record is to the effeet they vere insolvent. 

The court further holds that the eonsont of Fivah, President of 





_ appeliee Bank, to the conveyance of said property by Yre. Hayes to her 
daughter even if sufficiently show, would not estop eaid benk from 


q | preszing Llts suit. 
4 Finding no reversible error in the record, the deerce and 


4 judgment of the Lower court will be affirmed. 


Reeree Affirmed. 
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IN THE 


Term No. 38. Agenda No. 45 


APPELLATE COUTR OF ILLINOIS 
FOURTH DISTRICT © 


October Term 1920. 


William Blasdel, 
Defendant in Error.)) Writ of Error 
VS. 
j To Circuit Court 
Cache River drainage District, 


Pulaski County, I 
Plaintiff in Error. 


mo, & or Fy 
a qG ‘ NK, De d 
Opinion by Boggs, J. we : 

An action in assumsit was brought by William Biasdel, 
Defendant in error, hereafter called Plaintiff, against the Cache 
River Drainage Distriét, plaintiff in error, hereafter called 
Defendant, in the Circuit Court of Pulaski County. The original 
declaration filed December 29, I9I4 consisted of one special 
count and the common counts. Said special count alleged that 
said Drainage District was constructing a certain diteh within 
said district, extending over the lands of plaintiff and that it 
became necessary during the construction of said ditch to acquire 
certain lands of plaintiff along side and adjscent thereto: that 
said Drainage District through its duly authorized agents agreed 
and promised to pay plaintiff at the rate of $50. for each 2500 
square feet of land so takenor used3 that said district took 
and used 75.000 square feet and has failed and refused to pay 
for the same, alleging damages, etc. 


On October 24, I9I7..plaintiff filed an additional count 
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alleging therein that it became necessary for said district in 

the construction of said ditch to damage certain lands of plaintiff 
adjacent to said ditch by throwing upon the same large quantities 

of earth and waste materials; that the said drainage district through 
its duly authorized agent agreed and promised to pay plaintiff as 
liquidated damages for all land/so damaged at the rate of $50. for 

each 2500 square feet of land so damaged; that there was damaged and 
used 75,000 square feet, etc. Defendant district filed a plea of 

the general issue; a plea of the Statute of Frauds and a plea ew setting 
up the five year Statute of Limitations. 

A jury was waived by the parties and a trial was had by the 
court resulting in a finding in favor of plaintiff and judgment 
against defendant district for #1000. To reverse said judgment this 
writ of error is prosecuted. Befendant district, had laid out and 
was constructing a branch ditch known as Post Creek Cut Off. The 
work was commenced in I9I2 and was finished in the late fall of I913. 
Said ditch extended through the lands of plaintiff and his brother, 
Henry Bissel, Henry Bissel owning the land south of a certain 
public road crossed by said ditch, and plaintiff the land north of 
said road. Near where the ditch crossed said road was a cut about 
sixty feet deep. Said cut grew less in depth as it extended either 
north or south from said road. In laying out said work said district 
secured from plaintiff a right of way 300 feet wide under a written 
agreement. The original plans of defendant district contemplated 
that the dirt excavated from said ditch at this deep cut and for 
about 200 feet running north of said road into the lands of plaintiff 
should be hauled away and not be left on the banks of the ditch. In 
the construction of said ditch at this point the contractors were 
troubled by slides or the earth of the banks caving in; thereupon, 

a memorandum agreement was made with the contractors whereby def- 


endant district permitted said contractors to deposit and leave the 
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excavated earth on the banks of said ditch provided siad excavated 
earth must not be nearer than forty feet from the edge of said 
ditch. This arrangement required more land to be taken or used 

than was included in the original right cof -way through the lands 
of plaintiff and his brother. Plaintiff in errer testified, and 
several other witnesses corroborated him to the effect that S.D. 
Peeler, chairman of the Board of Drainage Commissioners approached 
him while the work was én progress and siad it would be necessary 

to have more lands outside of the right-of-way upon which to deposit 
the earth and waste material from said ditch; that he did not know 
how much land would be reqhired but that the drainage district 

would treat plaintiff right and asked him what damages he would want 
and plaintiff replied to make "him a proposition’; that Peeler then 
said the district would be willing to pay him at the rete the con- 
tractors paid his brother for additional lands taken, which was 

$50. for each 2500 square feet; that he, plaintiff replied, that 
would be satisfactory. The contractors proceeded with and finiehed 
their work, pilingthe waste earth upon the lands of plaintiff on a 
strip extending about I000 feet north of said road. Plaintiff 

wrote a letter to said commissioners demanding $1800. for his 
damages. Said commissioners testified that they had the ground oute 
side of the right-cf-way measured and that there was about 1.65 
acres and a drainage order for $4965. was sent plaintiff to pay him 
at the rete of $100. per acre for said land so used. Plaintiff 
refused to accept said check and returned it to the commissioners, 
Commissioner, S.D.Feeler, admits that he had a conversation with 
plaintiff while the work was in progress but denies that he promised 


plaintiff to pay him for the land so used. No records of said 
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drainage district were produced on the trial. All of the Com= 
missioners testified that there was no record showing an agreement 
to pay damages to plaintiff for said additional land; that said 
matter never was considered by said Board until they received 
plaintiff's letter. After the beginning of this suit but before 
judgment was rendered plaintiff sold said lands and deeded them away. 
No propositions of law were submitted, on the hearing, 

It is first contended by defendant district that the statute 
of limitations bars plaintiff from a recovery in this case on the 
additional count for the reason that said declaration is founded on 
a contract made between plaintiff and said drainage district executed 
September 15th, 1912, while the additional count was not filed until 
October I9I17. more than five years after the date of said contract. 
The statute of limitations would not begin to run until plaintiff 
would be entitled to bring his suit. The undisputed fact in the 
case disclose that the work was not completed until the latter part 
of I9I3. The declaration alleges that defendant district agreed 
to pay plaintiff for whatever lands were damaged. This could not 
be determined until the work was completed. Therefore, the statute 
of limitations was not a bar to a recovery if otherwise plaintiff 
was able to maintain his suit. O'Brien v. Sexton 140 Ill. 517-523. 

It is next contended by counsel for defendant district that 

the evidence fails to show that any contract was made and entered 
into between plaintiff and defendant district either verbal or 
written. An examination of the record satisfies us that this 
assignment of error is well taken. The evidence in the record 
wholly fails to show any action taken by the commissioners of 
defendant drainage district looking to the making of a contract by 
said district with plaintiff for the taking or damaging of the 


additional lands claimed by plaintiff to have been damaged. As 
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we understand +tkaé plaintiff does not contend that there is any such 
record. The contention of plaintiff being that at or about the 

time the work on the construction of said ditch was in operation 

at or near his lands, he had a conversation with S.D.Peeler, one 

of the commissioners, and that Peeler toldhim in effect the district we 
would need additional land from him on which to throw the dirt 
excavated from said cuteoff ditch and that the drainage district 
would pay him at the same rate the contractors had agreed to pay the 
brother of plaintiff, One or two witnesses corroborated plaintiff 
with reference to this conversation. Peeler denied having had such 
conversation and all of the commissioners testified that there was 
no record made by their board looking to a contract with plaintiff 
for the taking of these additional lands and that there was no 
ratification of any contract made by Peeler or anyone els with 
plaintiff for the taking or using of his lands for the purpose of 
throwing excavated dirt thereon. 

It is a well established principle of law that corporations, 
such as a drainege district, can only be bound in contracts where 
the commissioners act as a body corporate and where their acts 
are authenticated by their records. McHaney v. County of Marion, 

77 Ill. 488; People v. Madison Co.m 125 I11., 234; O'Connor v. 
Chicago Terminal R.R,Co.,184 111.308-321;Marsh v. People 226 I1i. 
464-470; People v. Schenck 252 Illi. 441, 

In the case of People v. Schenck, supra, the court at page 441 
says: "A record of the proceedings of drainage commissioners is 
required to be kept, and such record is the only legal evidence of 
their action." 

The evidence therefore wholly fails to support the allegations 
of the special count in plaintiff's original declaration and in the 
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additional count filed in said ca@Se, both of which allege as the 
pases of the right of recovery a contract made and entered into 
between plaintiff and said drainage district. The common counts 
filed with the original declaration are the ordinary common counts 
and are not sufficient on which to base a right of recovery on the 
evidence that was offered in this cause. The only evidence offered 
by plaintiff was on the alleged contract set forth in the additional 
count and as stated above not being properly proven would not be 
sufficient, Said evidence being as to the amount plaintiff claimed 
Peeler agreed said drainage district should pay and the evidence as 
to how much land was used. There is no evidence with reference to 
what the actual damages suffered by plaintiff were. 

It is next contended by defendant district that the statute 
of frauds being pleaded there could be no right of recovery under 
the declaration in this case for the reason that the contract weed 
on was not evidenced in writing. In view of our holding that there 
was no contract, either express or implied entered into between 
plaintiff and said drainage district, it is not necessary for us to 
discuss this assignment of error, for there would be nothing on 
which this plea could operate. 

It is further contended by defendant drainage district that 
the contractors, Moffett and herrick who were employed by said 
drainage district to conatruct said ditch, were independant con- 
tractors and as such were responsible for any damage that might 
occur to plaintiff's lands by reason of the doing of said work 
and that said district could in no way be held liable. We do not 
think this point well taken. The record tencs to show that the 
caving in of said banks, etc., was on account of the original 
plans adopted by said district not allowing aufficient slepe for 


that character of soil. On this theory of the case defendant 
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district could not excape = 


district could not extape liability on the ground that the damages 
were occasioned by independent contractors. Hicholson v. Inlet 
Swamp drainage district 280 111, 366.Wineman v. DePalma, 58 U.S.(Law 
Edition) 733. 

Other errors were assignsd on the record but in our view of 
the case as above set forth it is not necessary for us to go into 
a discussion of the same. There being no contract, either express 
or implied, shown by the evidence in the record on which plaintiff 
could base his right of action, it would seem that his case, if he 
have one, would be an action on the case or in trespass. 

For the reasons above set forth the judgment of the trial 


court will be reversed and the cause willbe remanded. 


Reversed and remanded. 


/ Not to be reported in full. 
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Opinion vy Boggs, Je 

Appellee filed a claim for $2100. in the County Court of 
Marion County against the estete of Martha Evans, her deceased 
mother, for services rendered by her during her mother's last 
jlineses. A trial was had in the County Court resulting in judg- 
ment in favor of appellee for $2100. On appesi to the Circuit Court 
a trial was had and verdict was rendered in favor of appellee for = 
#1800. A motion for a new trial made by appellemt, was over- 
ruled by the Court and judgment was rendered on the verdict. 
To reverse said judgment this appeal is prosecuted. 
The record discloses thet Martha Evans died interstate on or apout 
July 16th, 1919. At the time of her death she was living in 


Centralia, Illinois with her husband, Horace Evans. Mrs. Evane 


Hy 
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had been married three times, Appellee was 2 daughter o 
second hueband. In 1917 irs. Evans was suffering from a serious 
iliness pronounced by some of the doctors as cancer of the stomach. 


In October 1917, appellee who was then living in Los Angeles, 


/ 


alt 
bet } 





To 
20 sdsoga 
eIONDEEE a nAvgO. TA TESTA, 
pore rc HTAUOT 


-O80T 6 -\ MAET SN@0TOO 

Jin a j 
GO I Cee @ os 
a ae ean? Hovaee atest 
soot fougs., Wan gene 


mot? IESG Geko) SELES Sees , i see 
gryoo sivoxrlo | ee? 
synod cofrsl Winds): ERS eetette tint wet aa racic) 
\ ne wit suttelt to etetad | south 3a 
stoaLieqad 
pea tarammmnneae sr) 
o& ,2ag00 yd nolaigqo 
to dxy0d yinyod ead. ae -OOTS@ tot mislo s beLlit eelfaqqA 
beasgoob red ,anev® edvusll to states ond deniege yitnuod moits 
gest a'xedtom vod amriveh ted vd hevatnst agoivice “see < Tord on 


-phut oat anitiuesr ¢rsod vinavod ont mt ben | esw feted A seeentt. 


‘eyo0 tinoxtod edt ot fs9 rere £0 L008 tor Sea to ‘tovST at ten 


etorthrsv os no peTebioy eaw toomeout bas ¢2 209 elt we boli 
hesposeotg af Lsecaqs aint tremsgout bice gare vet ‘ot 

guods to fatearsga: bsib ensvll srltvell tect eonolo2 tb proce oat 
) mi anivil asw oe Atseb ver to omit oft $A .010T tot yout 


eoisva .eill .ansvl eostoH .bmedend set dtiw atontifl ,stistined 
2 Pry 


ron stigush s asw eslleqqA sents sorts Soltzsm meed bs 


, 


avyoires & se onivetive sew ansvi .ealf VICI al -busdsud brooea 


fosmote ot to reoneo es arotooh a to. enre8 Me bevau nasa anont 





an 
i 


California, came to Centralia and lived in the home of her mother 
and took care of her for some nine months. Appellee then returned 
to Los Angeles. After anpellee #eturned to California her mother's 
condition grew wors and the help they were able to obtain was not 
Satisfactory. In February I919 Mrs. Evans! husband wrote anpellee 
informing her of her mother's condition. Annellee again left her 
nome and came and took care of her mother until sometine in Nay I919, 
when she again returned to California. As stated above Mrs. Evans 
died in July I919 and acpeilant, Charles F. Dew was annointed admins 
istrator of the estate and duly qualified eas such. 

It is contended on the part of appelleat for a reversal 
in this cause that the verdict and judgment is against the manifest 
weight of the evidence. In support of this assignment of error 
appellant contends that when appellee came to her mother's home 
she did so on a visit and that the relation in the home between 
lire, Evans and appellee was that of parent and child; that there 
was no intention on the part of appellee to receive pay for any 
services she might render and that such services in law were 
gratituous and that no right of recovery could be had therefor. On 
the other hand, appellee contends that she was there taking care 
of her motner at her mother's request and that she expected pay and 
that her mother expected to pay her for the services rendered. 

Appellee offered in evidence, and the court admitted, the 
following cocument signed by Mrs. Evans: 

"Centraiva, Tllse, Décs; 65; 19Ts. 

"It is my wish and I Wereby direct that the administrator 
or executor of my estate shall pay to my daughter, Vesta Smith 
Benton, the sum of Five Doliars ($5.00) per day for taking care 
of me during my illness from February 29¢h, I918, so long as 
she shall stay and take care of me. 


Martha Evans." 
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This document was witnessed by Minnie March and ll. Sperling. 
In additions. thereto several witnesses testified on behalf of 
appellee in effect that they had heard Irs. Evans state that she 
wanted Vesta to be paid for coming from Los Angeles and taking 
care of her. These same witnesses testified they saw anpellee in 
the nome doing general housework, giving medicare to her mother, 
bathing her and otherwise taking care of her. On the other hand 
several witnesses on the part of appellant testified that while ap- 
pellee was there for some eleven or twelve months in all, she was not 
attentive to her mother; that she was out frequently at night and that 
the greater vart of the work around the house was done by the husband 
of Mrs. Evans and that Mrs Evans had complained to them of in- 
attention on the part of anpellee. 

While the evidence is conflicting, we are of the opinion that 

the verdict of the jury is supported by the evidence. 

It is further contended by anpellant that there was no proper proof 
of the value of the services rendered by appellee. Several witnes=_ 
ses testified on the part of appellee that services of the character 
rendered by appellee were worth from Five to Ten dollars per day. 
Taking the time, it is conceedec by all of the witnesses that aop- 
ellee was in the house of her mother,the judgment recovered would not 
amount to more than Four dollars per day. We therefore hold that 
the verdict so far as the amount is concerned is sunported by the 
weight of the evidence. 

It is next contended by appellant that the Court erred in 
admitting in evidence the statement signed by Mrs. Evans. It is not 
contended by councel for anpellee that this stetement nnountedito 

5 
a Will,. neither is it contended that it was binding as to the amount. 
appellee was entitled to recover for services rendered prior to the 


execution oF tne same. We thimk ,however, that the Court ruled 


properly in admitting this document, at least for the purpose of 
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showing that appellee was not intending to render her service 
erotuitously and Mrs. Evans, her mother, expected to pay her 
therefor. 

It is next contended by appellant that even tho said state- 
ment shovld »@therwise be given some effect by the Court and the jury, 
that the evidence in the record shows that Mrs. Evans at the time 
she executed said instrument was not of sound mind and was not at 
that time able to transact ordinary business. Various witnesses 
testified on the part of appellant to the effect that they did not 
believe Mrs, Evans at the time of signing said instrument was of 
sound mind and able to transact ordinary business. On the other 
hand various witnesses of appatent equal credibility testified on 
behalf of appellee that in their judgment Mrs. Evans was of sound 
mind and able to transact business. While the evidence is con- 
flicting on this issue, we think the jury were warrented in find- 
ing that Mrs. Evans at the time in question was of sound mind. 

It is next contended by appellant that the Court erred in 
giving instructions one, two, three and five given on the part of 
appellee. It is contended that the first instruction directsd a 
verdict and that it does not contain all the elements necessary 
in an instruction of this kind. We have examined this instruction and 
as we view it, it does not direct a verdict and while not as artis- 
tically drawn as it might be, it in effect states a correct prin- 
ciple of law applicable to the facts in the case. There was no 
error in giving said instruction. 

It is contended by appellant that instruction No. two is 


founded on the statement signed by Mrs. Evans and that this state- 





ment does not amount to a contract and therefore should not have 


been given. While this instruction is not strictly accurate as 


applied to the facts in this case, still as the proof shows that 
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Jury did not allow damages according to the terms of said state- 
ment, we are of the opinion that no substancial damages resulted 
to appellee by the giving of same, 

The third instruction complained of informs the jury that 
they have nothing to do with the matter as to the amount of the es- 
tate left by Mrs. Evans. We think this instruction stated a correct 
principle of law and the Court did not err in giving it. 

In instruction No. five the Court informed the jury that 
they had a right to take into consideration the value of the ser= 
vices rendered by appellee as shown by the evidence. It is contended 
by appellant this instruction is wrong, and that there can be no re- 
covery without a contract, The objection to this instruction is 
not well taken. It is not necessary to show an express contract 
in this character of case. An implied contract is sufficient on 
which to base a right of recovery and such contract may be shown by 
facts and circumstances, The value of the services may be shown by 
the evidence of competent witnesses and it is not necessary that the 
amount to be paid therefor be fixed by contract. Sweitzer vs. Ke =y 
146 I11. 577; Neish vs. Gannon, 198 111. 219; Miller vs. Miller 16 
Ill. 295; Heffron vs. Whiteside 190 I11. 576: Keyes vs. Estate of 
Thornton, I50 I11. App. 523; Bradenkamp vs. Rouge, 143 I1l. App.492. 

It is also contended by appellant that the Court erred in 
refusing to admit the inventory of Mrs. Evans’ estate in evidence. 
In our judgment there was no errer committed by the Court in this 
ruling, especially in view of the fact that the Court allowed 
witnesses on the part of appellant to testify as to the value of 
said estate. 
: Finding no reversible error in the record the judgment of the 
trial Court will be affirmed. — 

. Judgment Affirmed. 


/ Not to be reported in full. 
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; | Motion to vesdoeket filed, motion overetied, Oefendant 
exeopts and praye on apnea to the Aenelinte Conpt 
of the a Mistriet of Ti f8ame eronted to fafentont 
within ¢¢ degre filing anneal bend in 300,0° vith 
levk of thie Soeurt same to be approved by the clerk 
Reserd to be filed within OC dave, “ond filet Tee, 16, 
1920. 
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| of the trial, is not in dteeif a Jocqment, upon whieh om nppenl or 
writ of erzor moy be beeed, In a mimiler ance the Armelicte Court 
of the first Mist. ani¢, “This io not a Juderent, it is mere Lease 
memorandem, evidently intended ef 5 sotfa te the clerk in molting 
up bie reeerd st some ewbraquent time.” Tie holding fellows the 
mile of the Supreme Court, laid dow ine Notscer v Forley, Ta4, 
S21, O%$ Uortin vy. Bomherdt, 70 4 4, 9; Santa lore Valley, U. & F. 
Ca. ¥ Prescott 950, 44 625, 

Accordingly the uetion of appelice will be guetedmed ond the 
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Opinion by Higbee, P. J. 


Appellant brought this suit to recover damages for per- 
sonal injuries sustained when her husband’s automobile, in 
which she was riding was struck by appellee’s train at the rail- 
road crossing at Walsh in Randolph county, on June 7, 1919. 

Appellant’s husband, L. J. Smith was driving the auto- 
mobile at the time of the accident. The facts involved in this 
case are the same as the facts in the case of L. J. Smith, v. 
Wheelock, Receiver in which an opinion was filed by this court, 
October 28, 1920, being a suit by the husband to recover dam- 
ages for injuries received in the same accident. Since, under 
the view we take of this case, the judgment must be reversed 
and the cause remanded on account of errors committed in the 
giving of instructions, we will not discuss the weight of the 
evidence, except to say, the evidence was in certain respects 
conflicting and the jury should therefore, have been fully and 
accurately instructed. 

It is claimed by appellant the court erred in giving appel- 
lee’s instruction No. 1. That instruction is as follows: “The 
jury are instructed that the defendant’s servants in charge of 
the locomotive engine which struck the automobile in which 
the plaintiff was riding had the right to assume that the 
plaintiff would exercise care and caution to keep herself out 
of danger until they saw something in her conduct which was 
inconsistent with such assumption. If the plaintiff was rid- 
ing in an automobile upon the public highway approaching 
the railroad track and so far removed therefrom as to be free 
from danger of collision, they had the right to assume that 
she would remain at a safe distace, until she manifested a 
purpose to place herself in dangerous proximity to it.” It is 
true that this instruction is practically the same as one approv- 
ed by the Supreme Court in C. R. I. & P. R. R. Co. v. Austin, 
69 Ill. 426. That Court however in the later case of L. N. A. & 
C. Ry. Co. v. Patchen, 167 Ill. 204, in considering the action of 
the trial court in refusing .a very simillar instruction said: 
“An instruction somewhat similar was held to be a correct 
statement of the law in Chicago, Rock Island & Pacific Rail- 
road Co. v. Austin, 69 Ill. 426, but in later cases the tendency 
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of the decisions has been to the effect that the matters and 
things stated in the instruction which the servants of the rail- 
road company might, as a matter of law, assume, were ques- 
tions of fact for the determination of the jury. The question 
was one purely of fact, and whether the servants of the rail- 
road company in charge of the train might assume one thing 
or another was a question for the jury to determine from all 
the evidence and not a question of law and had the instruc- 
tion submitted the question as one of fact it might be sustain- 
ed, but as the instruction directed the jury, as a question of 
law, that the servants of the railroad in charge of the train 
might assume certain things therein specified, it was errone- 
ous.” It is worthy of consideration that in the Austin case re- 
ferred to in the above quotation the party injured appears to 
have been walking on a line parallel with the railroad track 
just prior to the injury while in this case appellant approached 
the track at right angles which if pursued would earry her 
directly on the track. The Supreme Court also held in I. C. R. 
R. Co. v. Slater, 139 Ill. 190, that it was not error to refuse a 
somewhat similar instruction. We are of the opinion that 
this instruction is subject to the same criticism made of the 
one referred to in L. N. A. and C. Ry. Co. vs. Patchen, supra, 
nad that it was error to give it. 

Appellant’s contention that appellee’s instruction No. 4 
was erroneous presents a difficult question. It said, “The jury 
are instructed that positive evidence as to a fact, as that a bell 
was rung or a whistle sounded, or any other fact not improb- 
able in itself, is entitled to more weight than negative evidence 
in relation to such facts.” This instruction states an abstract 
proposition of law and to sustain the contention that it is good 
appellee cites, Chicago & Alton R. R. Co. v. Gretzner, 46 IIl. 74; 
Hank v. Peoria Ry. Co. 154 Ill. App. 473; Atchinson T. & 8. F. 
R. R. v. Feehan, 149 Il. 202. It is to be noted that whilel the 
court in the first two of these cases does lay down the rule as 
stated in the instruction, yet in those cases the court was not 
considering an instruction, but in both cases was considering 
the sufficiency of the evidence and stated the rule as one by 
which the court was governed. In the last case cited by appel- 
lee the court after recognizing the rule, held it was not error 
to refuse the instruction and said “We are not disposed to hold 
that it would have been error if the court had given to the 
jury an instruction applying that rule to the testimony before 
them”. In that case the rule is not stated in terms so general 
as in the instruction in the instant case, where the abstract 
rule is stated in the most general language, without any at- 
tempt to apply it to the evidence before the jury. On the other 
hand the Supreme Court in the case of Rockford v. Pound- 
stone, 38 Ill. 199, in considering an instruction advising the 
jury that the testimony of a witness that he saw a certain 
object should be regarded as stronger proof than the testi- 
mony of a witness who swore he did not see it, said, “We do 
not understand it is the province of the court to tell the jury 
in a case where there is much and conflicting testimony, or 
indeed in any case, which evidence is the strongest. It is not 
true that affirmative testimony is to be preferred before neg- 
ative testimony, so called, under all circumstances, and that is 
the purport of this instruction, and was calculated to bias the 
mind of the jury very much. The value of all testimony is 
to be ascertained by the jury by weighing it, and to find which- 
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ever way it may prepondrate. This instruction should not 
have been given.” Again the Supreme Court held that an in- 
struction stating this rule in language not so general as we 
find it here, “was wrong and properly refused.” (L.N. A. & C. 
Ry. Co. v. Shires, 108 Ill. 167) In that case the court said, “It is 
the peculiar province of the jury where the evidence is con- 
flicting to properly weigh all the evidence, and determine for 
themselves what the weight of the evidence may be. We do 
not understand that it was the province of the court to tell the 
jury which evidence was the strongest, or which is of greater 
force.” Such also was the holding of the court in T. W. & W. 
Ry. Co. v. Brooks, 81 Ill. 245; C. & N. W. Ry. Co. v. Trayes, 33 
Ill. App. 307. In holding that it was not error to refuse a similar 
instruction the Supreme Court said, “In any event an instruc- 
tion which attempts to advise the jury, that in determining 
whether a bell did ring the testimony of a witness who testi- 
fies affirmatively that a bell was rung is of greater weight 
than that of a witness who testifies that he did not hear it 
ring, should be based on the hypothesis of equal opportunity. 
The instructions now before us are defective in this respect.” 
(I. 1. & I. R. R. Co. v. Otstot, 212 Nl. 229). The instruction 
now before this court is defective in the same respect. It will 
be seen that it has been uniformly held not to be error to re- 
fuse an instruction, stating the rule in even less general langu- 
age than is here used. No attempt is made to apply the rule 
to the evidence, nor it it based “on the hypothesis of equal 
opportunity” of the witnesses and the most general language 
is used, without any effort to explain what is meant by “posi- 
tive” and “negative” evidence. While we would hesitate to 
hold that the giving of this instruction standing alone in itself, 
under all circumstances would constitute reversible error, yet 
we are of the opinion under the conditions existing in this case, 
it was error for the court to give it. 

It is contended the trial court also erred in giving appel- 
lee’s 6th and 7th instructions. By the 6th instruction the jury 
are told it was not the duty of the engineer to stop the train to 
avoid a collision with the automobile, but that is was the duty 
of the person in charge of the automobile to stop “provided, 
by the use of ordinary care, plaintiff could have known of the 
approaching train.” The seventh instruction is the usual in- 
struction on the plaintiff’s duty in such cases “to stop, look and 
listen”. Both of these instructions would be good if appellant 
had been in charge of the automobile but she was not as it 
was being driven by her husband and the instructions were 
therefore not applicable to the facts in the case. Complaint is 
also made of appellee’s given instructions Nos. 2, 5, and 8 but 
upon examination we do not find any of them materially 
erroneous. 

It is further urged by appellant that the court erred in 
refusing to admit in evidence its plat of the crossing and sur- 
roundings. This action of the court was not error, as the evi- 
dence seems to show it was inaccurate in some respects and 
was not drawn to the proper scale. Neither do we think it was 
error for the court to admit in evidence on behalf of appellee 
the photographs of the crossing and surroundings taken the 
day following the accident. 

For the errors in instructions above pointed out the judg- 
ment is reversed and the cause remanded. 

/ Reversed and remanded. ; — yey 
/ Not to be reported in full. t i’ if y +} 
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Opinion by HIGBEHE, P. J. 


This is a suit brought by appellee to recover damages for 
injuries alleged to have been received when alighting from 
one of appellant’s cars on June 20, 1917, at Thompson’s Cross- 
ing in Carrier Mills, Saline county. On trial before a jury a 
verdict was returned in favor of appellee for $400. From the 
judgment rendered on that verdict this appeal has been taken. 

The evidence clearly shows appellee suffered a fractured 
wrist on that date. Appellee testified positively that appel- 
lant’s car was started just as she was alighting and threw her 
to the ground, breaking her wrist. Upon the trial it was ad- 
mitted by appellant that one Len Portee, an absent witness, 
would if present, swear that after the car stopped for the 
crossing and while appellee was on the steps making prepara- 
tions to alight, the motorman in charge of thecar started the 
same with a sudden jerk, causing appellee to fall and_ that 
thereby her arm was broken. This statement fully corrobor- 
ated appellee’s testimony as to the manner in which she was 
injured. No witness denied she was so injured. One witness 
testified that he was a conductor for appellant in June, 1917, 
and was on the run on which appellee claimed to have been 
injured, unless he was on some other job, and that he did not 
know of anyone being injured at Thompson’s Crossing. Ap- 
peliee testified she called for a ticket from Harrisburg to 
Thompson’s Crossing, which was a flag stop, and told the con- 
ductor she wanted off at that crossing. Apellant’s proof was 
to the effect that no tickets were ever sold to Thompson’s 
Crossing, but that cars did stop there to take on and dis- 
charge passengers. The proof fully shows that appellee called 
for a ticket to Thompson’s Crossing at the office of appellant 
in Harrisburg and that a ticket to some point on appellant’s 
road was given her; that she told the conductor she wanted to 
get off at Thompson’s Crossing! that the car stopped at said 
crossing and that appellee was injured while attempting to 
alight at that place by the sudden starting of the car. Under 
this state of the proof the jury were fully warranted in find- 
ing for appellee. Appellant insists that the court erred in 
giving appellee’s instructions Nos. 2, 4 and 5. The criticism 
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made of those instructions is that they contained the expres- 
sion, “If you believe from the evidence,” instead of “If you be- 
lieve from a preponderance of the evidence.” Appellant’s in- 
structions Nos. 2 and 3, however, clearly instructed the jury 
that their belief must be founded upon the preponderance of 
the evidence. It has been frequently held that an instruction 
such as those here complained of even though omitting all 
reference to the evidence, was not erroneous, where in other 
instructions, it clearly appeared that the jury had been in- 
structed that their belief must be founded upon the prepon- 
derance of the evidence. (Coulter v. I. C. R. R. Co., 264 Il. 
414, and cases there cited. 

Complaint is also made of appellee’s instructions Nos. 2 
and 5 because they limit her exercise of due care and caution 
for her own safety to the time of the injury and do not re- 
quire the exercise of such care and caution by her at and “im- 
mediately prior” to the injury. These instructions are sub- 
ject to the criticism made, but the appellant is in no position to 
raise that objection, as it gave an instruction expressly stat- 
ing that appellee must “prove by a preponderance of the evi- 
dence that at the time of the injury in question she was her- 
self in the exercise of reasonable care and caution for her own 
safety.” It is a well recognized rule that a party cannot com- 
plain of an error in instructions, when the same error is found 
in the instructions offered by the complaining party. (Mc- 
Inturff v. Ins. Co. of North America, 248 Ill. 92. The judg- 
ment of the court below is affirmed. 

/ Affirmed. 
/ Not to be reported in full. 
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Opinion by Higbee, P. J. = © 


This is an appeal from a judgment of the circuit court of 
Madison county, in favor of appellee in the sum of $5000.00 as 
damages for personal injuries sustained by him in a head on 
collision between an electric car in which he was a passenger, 
owned and operated by appellant and a locomotive with coal 
train attached also owned and operated by appellant, on May 
28, 1920. 

It is admitted by appellant that appellee’s injuries were 
caused by the negligence of appellant’s servants and that ap- 
pellee is entitled to recover on this case, its only contention be- 
ing that the damages awarded are excessive. The accident oc- 
curred on May 28, 1920. ) Appellee was in the hospital until 
June 6, when he was removed to his home, and after that time 
was still attended by a physician. . He was working as a driver 
in a coal mine prior to the accident, receiving $6.75 per day 
wages, but shortly after the accident the wages of such drivers 
were increased to $8.25 per day. Appellee did not return to 
work until September 5. When he returned to the mine, he was 
put to work as a laborer, cleaning the road, but after two days 
being psysically unable to do that work, he was put to work as 
a trapper at $4.00 per day wages. He testified that as a result 
of the accident, he is unable to do heavy work, still suffers pains 
in his side and back, does not sleep well, had lost 15 pounds in 
weight, his eyes bother him and that he has headaches. He is 
corroborated in this to some extent by Dr. Haven who attended 
him after he was removed from the hospital to his home. He 
was rendered unconscious by the collision and complained of 
severe pains at that time. The surgeon of the railway company 
and two other physicians who examined him at the time of the 
accident or while he was in the hospital and who were witnesses 
for appellant, were of the opinion he was not injured to any 
great extent. 

Appellant calls attention to a number of cases where 
judgments of the size of this one or even smaller, have been held 
excessive, but the amount of damages which may be recovered 
of course depends on the circumstances of the ease and cannot 
be a matter of exact mathematical computation. DeF illippi vs. 
Spring Valley Coal Co., 202 Ill. ‘App. 61. In approaching this 
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question also it is wise to have in mind the language of the Ap- 
pellate Court in the case of DeLohery vs. Quinlan, 210 Ill. App. 
321 where it is said concerning damages in a personal injury 
case ‘fon the question of the amount of the verdict the earlier 
decisions of this state are of little assistance. We cannot be 
unmindful of the fact that money value of life and health is ap- 
preciating and the purchasing power of money steadily depre- 
ciating during the recent years.’’ The question of damages and 
the amount to be recovered must necessarily be largely left to 
the jury which tries the case and unless they are so excessive 
and so manifestly against the weight of the evidence as to indi- 
cate that the jury have been governed by prejudice or passion 
in rendering the verdict, a reviewing court having before it on- 
ly the record of the trial is not warranted in setting the verdict 
aside on the ground it is excessive. Unterbrink vs. City of Al- 
ton, 206 Ill. App. 253; Sprengle vs. Schroeder, 203 id. 213; Lin- 
coln vs. Prior 199 id. 228; Thomas vs. Ohio Coal Co., 199 id. 50. 
The record in this case discloses nothing which would indicate 
passion or prejudice on the part of the jury trying the case and 
the damages under all the circumstances are not sufficiently 
large to alone warrant us in holding that the jury was so influ- 
enced in finding their verdict. Appellee had a clear and uncon- 
tested right to recover a verdict in his favor, the case was fair- 
ly submitted to the jury and no sufficient reason appears from 
the record why the verdict of the jury should be disturbed. The 
judgment will accordingly be affirmed. 
Affirmed. 
~ Not to be reported in full. 
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Opinion by Higbee, P. J. 


This suit was brought by appellee to recover a balance of 
$1500.00 claimed to be due on the purchase price of a farm 
sold appellant. A trial resulted in a verdict and judgment for 
the amount claimed in favor of appellee and this appeal has 
been perfected by the defendant below, to review the record. 

Appellee was the owner of a farm in Williamson county 
on which a mortgage had been foreclosed. In September, 1916, 
a short time before the period of redemption had_ expired, 
John Edmonds, step-father of appellee, began negotiations 
with appellant for the sale to him of appellee’s farm. Appel- — 
lant went to see the farm and talked with appellee, who asked 
$5000.00 for the farm. Appellant offered to pay $3500.00 cash 
if appellee would take a stallion and jack owned by him for 
the balance, $1500.00, but this appellee refused to do. It is, 
however, claimed by appellant that Edmonds agreed to accept 
his proposition and in so doing was acting as appellee’s agent. 
Edmonds denies that he agreed to take the stallion and jack 
and both Edmonds and appellee deny he was acting as appel- 
lee’s agent. Appellee took the stallion to Edmond’s home, and 
as he claims turned him over on the deal. On the contrary 
Edmonds claims the stallion was not taken by him on the deal 
but was brought to his home by appellant for breeding pur- 
poses. The stallion took sick and died while at Edmonds’ 
place and some days thereafter Edmonds, appellant and ap- 
pellee met, when the deed was executed and appellant paid 
the $3500.00. Appellee and Edmonds contend and _ testified 
that at this time appellant agreed to give a note for the bal- 
ance of $1500. Appellant insists the contract was consum- 
mated before the stallion was taken to Edmonds, and that 
appellee owned the stallion when it died. There was quite an 
amount of testimony in the case concerning another trade be- 
tween appellee, Joe Rush, a brother of appellant, and a Mr. 
Jacobs involving some Texas and Missouri land, wherein it 
was claimed by appellant that Joe Rush was to acquire the 
Missouri land and trade it to appellee for the stallion and jack. 
There was also a sharp controversy as to whether Edmonds 
was acting as appellee’s agent, but under the view we take 
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of this case neither of these points are material to its determ- 
ination. Appellee contends no contract had been consummat- 
ed for the sale of the farm at the time the stallion died; that 
the trade was in fact completed on the day the deed was ex- 
ecuted and appellant at that time agreed to pay him $3500.00 
cash, and to give him a note for $1500 within a few days but 
that he never executed the note. In this contention appellee 
is corroborated by Edmonds, and while appellant denied it the 
jury was clearly justified in finding for appellee on this ques- 
tion. Several disinterested witnesses testified that appellant, 
while the stallion was sick at Edmonds’ place said in substance 
that if the stallion died, he would die as his property and he 
would lose $1000. Under this state of the proof, the jury could 
not properly have reached a different verdict upon the ques- 
tion of the ownership of the stallion and it is immaterial 
whether Edmonds was acting as appellee’s agent or whether 
appellee had on another deal with other parties involving the 
stallion and jack. 

Highteen instructions were given by the court for anpel- 
lee, and appellant contends that eleven of them were erron- 
eous. While there was no call for so many instructions on the 
part of appellee and some of them were too verbose and in- 
clined to be somewhat argumentative, yet from a careful ex- 
amination of them, we are of the opinion there was no serious 
error in any of them except the twelfth, which required the 
proof of certain matters of defense to the “satisfaction” of 
the jury. This requirement in instructions as to the proof has 
been frequently condemned by our courts and is not to be ap- 
proved here. It is to be noted, however, that all the other 
instructions given for appellee, and all of those given for ap- 
pellant, except one where the same vice appeared in the mod- 
ification made by the court, the jury were properly instructed 
that proof of matters sought to be established, either to main- 
tain the case or in defense, must be made by “‘the evidence” or 
“the preponderance of the evidence” and we feel satisfied 
that taking all the instructions as a series together the jury 
could not have been misled as to the amount of proof required 
on any proposition. Again in our opinion substantial justice 
has been done in this case and no other verdict than that given 
by the jury could have been properly reached by them. 

In Beifeld v. Pease, 101 Ill. App. 539, it is said by the Ap- 
pellate Court of the First District, “As between the two an 
error of law committed by the court and the judgment which 
is plainly right and does no injustice, judgment must stand 
notwithstanding of error of law * * * * and the cases 
are uniform and numerous that a judgment which is right on 
the facts will be allowed to stand although error was commit- 
ted in the giving or refusal of an instruction. If substantial 
justice has been done, even though improper instructions have 
been given or proper instructions refused, the verdict will 
not be set aside,” and numerous cases are there cited in sup- 
port of that doctrine. In Johnson v. I. C. R. R. Co., 165 Ill. 
App. 19, the Appellate Court for the Second District held that 
where the evidence fully justified the verdict the judgment 
should not be disturbed because of slight errors in law in in- 


structions, especially where it was apparent from the record 
that the appellee had a cause of action. 

In Gruber v. Adams, 155 Ill. App. 110, the Appellate Court 
for the Third District sustained a judgment where an erron- 
eous instruction had been given on behalf of appellee, and it is 
there held, that “unless the giving of an erroneous instruction 
is such that the appellant has been injured threby, it will not 
require a reversal of the cause and if the court can see from 
the facts that the judgment is just and proper and that no 
other verdict can be returned or judgment rendered upon 
another trial of the cause, then the case should not be revers- 
ed.” In Walker v. Co-Op. Coal & Mining Co., 165 Ill. App. 374, 
the Appellate Court for this, the Fourth District, affirmed 
a judgment where a faulty instruction had been given on be- 
half of appellee. We there said, “Where it can be seen that 
an erroneous instruction did not mislead the jury to appel- 
lant’s prejudice the error will not reverse.” In line with these 
cases we conclude that in this case where the error in instruc- 
tions does not appear to us to have been such as should have 
misled the jury, when all the instructions of the series are 
taken together, and where the jury reached the only proper 
verdict which could have been given under the proof, the ver- 
dict of the jury should not be disturbed. 

Certain criticisms are made by appellant as to the rulings 
of the court upon the admission and rejection of evidence, 
but an examination of the same leads us to the conclusion 
that the rulings of the court in this matter were free from 
error. The judgment of the trial court will be affirmed. 

/ Affirmed. 
v Not to be reported in full. 
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Opinion by HIGBEE, P. J. 


On December 31, 1918, appellee Florence Huddleston filed 
her bill in the City Court of Alton for divorce from the appel- 
lant Daniel Huddleston on the ground of desertion and pray- 
ed for custody of their minor child Sarah Frances Huddles- 
ton. 

Appellant filed his written entry of appearance, the cause 
was heard on default and a decree entered January 4, 1919, 
granting the divorce and awarding the custody of the child 
to the mother, no alimony of any kind being awarded. In July 
1919, appellee filed a petition for the modification of the de- 
cree and praying that the appellant be decreed to pay her 
$40 per month for the support of their child. Appellant an- 
swered this bill setting up that he had an express agreement 
with his wife that he was not to pay her any alimony or make 
any contribution toward the support of their child in the event 
the wife was awarded and retained the possession of the 
child. Upon hearing the decree was modified and appellant 
was required to pay the sum of $25 a month to the clerk of 
the court for the use of Frances Clark, who was the mother 
of Florence Huddleston and to whom the modified decree 
gave the custody of the child. This decree was entered July 
19, 1919. On May 28, 1920, a petition was filed signed by 
Frances Clark, but sworn to by both Florence Huddleston 
and Frances Clark, alleging that appellant had not made the 
payments required by the decree and asking that a citation 
issue directed to the sheriff of Macoupin County against ap- 
pellant to show cause why he should not be punished for con- 
tempt of the court on account of his negligence and refusal 
to make such payments. If this citation directed to the sher- 
iff of Macoupin county were ever issued as prayed by th- 
petitioner, the record does not show it. On December 18, 
1920, a citation was issued dircted to the sheriff of Madison 
county and on that day served upon appellant, who was re- 
leased under $500 bond to appear in court to answer the 
same. Appellant entered a special appearance and moved 
to quash the writ for want of a petition in support thereof 
and other reasons. The court denied this motion and appel- 


lant then filed a plea in abatement to the jurisdiction of the 
court. The court sustained demurrer to this plea and appel- 
lant having elected to stand by his plea, default was entered 
against him. The bond which appellant gave for his appear- 
ance was forfeited and the court, after hearing some testi- 
mony fixed the amount of money due under the former de- 
cree at $462.50 and awarded execution. From that decree 
this appeal is taken. 

Appellant’s plea in abatement alleges in substance that 
appellant before and at the time of the sueing out of the cita- 
tion and at the time of the service of the same upon him, was 
and still is a resident of the City of St. Louis in the state of 
Missouri, and that he was not at the time said citation was 
sued out or at the time it was served upon him, a resident of 
the county of Madison in the State of Illinois. That on the 
9th day of December, 1920, Florence Huddleston, the mother 
of the child and the daughter of the petitioner Frances Clark, 
and the divorced wife of the appellant, for the purpose of 
getting appellant into the City of Alton, State of TMlinois, 
where he would be amenable to the process of this court, went 
before a justice of the peace and swore to a criminal com- 
plaint charging that on the 10th day of July, 1919, appellant 
did unlawfully abandon his minor child, a female under the 
age of 12 years and left her in destitute and necessitous cir- 
cumstances, and has since failed to care and provide for her, 
although in truth and in fact the said Florence Huddleston 
then and there well knew that on the said 10th day of July, 
1919, and for the space of six months and more prior thereto 
the care, custody, control and education of said child had been 
in her, the said Florence Huddleston, under and by virtue of 
a decree of that court entered January 4, 1919, and that said 
child under the law could not be abandoned by the appellant; 
that in pursuance of said criminal complaint the said Florence 
Huddleston procured a state’s warrant to be issued for the 
arrest of appellant well knowing that appellant was a non- 
resident of the state of Illinois and was then and there resid- 
ing in and was a resident of the State of Missouri; that in 
pursuance of said warrant, and through the state’s attorney 
of Madison county, Ilinois, said Florence Huddleston procur- 
ed extradition papers to be issued by the Governor of the 
State of Illinois, upon the Governor of the State of Missouri, 
for the arrest of appellant as a fugitive from justice from 
the State of Illinois; that said extradition papers were there- 
after honored by the Governor of the State of Missouri and 
appellant was arrested in the City of St. Louis in the State 
of Missouri as a fugitive from justice and brought into the 
City of Alton on the 18th day of December, A. D. 1920, to an- 
swer said criminal complaint and said state’s warrant; that 
while before said justice of the peace on said date arranging 
for a hearing on said criminal charge and for the giving of a 
bond for his appearance therein, the said deputy sheriff who 
had arrested him, then and there served the citation in this 
cause upon appellant without first giving him an opportunity to 
leave the state of Illinois, where he had been forcibly brought 
against his will from his home and residence in the State of 
Missouri; that the service of citation in this case under 
such conditions was without warrant of law and _ that the 
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court failed to acquire thereby jurisdiction of the person of 
the appellant in this cause. 

The demurrer to this plea admitted the truth of all 
material matters and things alleged therein. Appellant con- 
tends that having been brought within the jurisdiction of the 
trial court under a criminal process and against his will he 
was privileged from service of legal process and that the priv- 
ilege extended in point of time so long as might fairly be re- 
quired by him in going to and returning from the place of 
trial. 

This contention is undoubtedly based upon a_ correct 
principle of law. Willard v. Zehr, 116 Ill. App. 496; Gregg v. 
Sumner, 21 id. 110; Nichols, Shepherd & Co. v. Goodheart, 5 
id. 574. 

The argument for appellee practically admits that the 
greater weight of authority is to the effect that a defendant 
brought into a state on a criminal process is exempt from the 
service of civil process, but it is contended by appellee that be- 
fore such exemption is allowed, it must appear that the party 
in whose favor the civil process is served was directly or in- 
directly connected with the bringing of such person within 
the jurisdiction of the court and this also seems to be the 
trend of the decisions in this state. Appellee further con- 
tends that Frances Clark, who signed the petition for citation, 
is the real plaintiff or complainant in this cause, and that the 
plea in abatement does not show that she was directly or in- 
directly responsible for the bringing of the appellant within 
the jurisdiction of the court, but that on the contrary the 
facts set forth in the plea in abatement show that Florence 
Huddleston was the person solely responsible for the securing 
of extradition papers and bringing of appellant in this state. 
Appellant contends that appellee Florence Huddleston was in 
effect the original complainant in this suit and_ is still the 
complainant. 

While it is true that Frances Clark signed the petition, 
yet both Frances Clark and Florence Huddleston swore to it. 
We are of the opinion that regardless of whether Florence 
Huddleston or Frances Clark be regarded as the complainant 
or plaintiff in this case, the facts set forth in the plea, the 
truth of which must be admitted, sufficiently show that ap- 
pellee herein was interested in the bringing of appellant 
within the jurisdiction of the court and was jointly responsible 
with Frances Clark in causing it to be done, therefore under 
the above authorities the plea in abatement was good and it 
was error for the court to sustain the demurrer thereto. 

The judgment is reversed and the cause remanded with 
directions to the court below to overrule the demurrer to ap- 
pellant’s plea in abatemnt and for further proceedings con- 
sistent with the views herein expressed. 

Reversed and Remanded. 

wy, Not to be reported in full. 
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Opinion by Higbee, P. J. 


This was a suit brought by appellee against William A. 
Fleming and Edward N. Needham jointly, to recover damages 
for negligently causing the death of Samuel J. Nichols, appel- 
lee’s intestate. 

The declaration consisted of four counts. Each count be- 
gins with the following language: ‘‘Samuel L. Nichols, Execut- 
or of the last will and testament of Samuel J. Nichols, deceased, 
plaintiff, complains of William A. Fleming and Edward N. 
Needham, defendants, of a plea of trespass on the case; for that, 
whereas, the defendants William 8. Fleming and Edward N. 
Needham, before and on, to-wit, February 3, 1920, in the city of 
Alton county of Madison, state of Illinois, were possessed of, 
using and operating a certain motor vehicle, commonly known 
as a truck, which was then and there under the care, control and 
management of said Edward N. Needham, as a servant, em- 
ploye and chauffer of the said William A. Fleming, and plain- 
tiff avers that said Edward N. Needham was not then and there 
a licensed chauffer as provided by the laws of the state of Ilh- 
nois; and said Needham was then and there driving said truck 
on Brown and other streets in said city of Alton, toward the 
crossing of Seminary Street.’’ Count one also charged that 
the defendants so negligently and improperly drove the truck 
on certain streets in Alton that it struck and killed Samuel J. 
Nichols. Count two charged that defendants drove the truck 
on such streets at a speed greater than was reasonable and 
proper having regard for the traffic and use of the street; Count 
three charged that defendants drove the truck at a rate of speed 
which exceeded 15 miles per hour and count four that defend- 
ants recklessly and wilfully drove the truck along the streets of 
Alton. 

On a trial before a jury a verdict was returned finding 
the defendant Needham not guilty but finding appellant Flem- 
ing guilty, and fixing appellee’s damages at $2500.00. After re- 
quiring a remittitur of $500.00 the court overruled motions for 
a new trial and in arrest of judgment and entered judgment in 
favor of appellee for $2000.00 from which appellant appealed to 
this court. No motion for a new trial in respect to the verdict 
in favor of the defendant Needham was made and thecourten- 
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tered a judgment in bar of any action as to him and from that 
judgment no appeal was taken. The proof showed that appel- 
lant was not present when his truck in charge of his employe 
Needham caused the injury complained of. The declaration 
in this case charged in effect a liability on the part of appellant 
under the doctrine of RESPONDEAT SUPERIOR, that is to 
say: that appellant is liable because the negligence charged in 
the declaration as the cause of the deceased’s death, was the 
negligence of his servant and employe, Edward N. Needham. 
Appellant contends that he could not be found guilty of nor 
held liable for the negligence of which his servant and employe 
was acquitted by the jury, and we think this position is well 
taken. It is obvious from a reading of the declaration that the 
GRAVAMEN of the charge in each count is the negligence of 
the employe Needham, who in the trial below was found not 
guilty. No appeal was taken from that judgment and under the 
decisions in this state, it must be held to be finally determined 
that Needham, the employe was not guilty of the negligence 
charged. It necessarily follows that if the employe charged 
with the commission of the acts of negligence complained of, be 
found not guilty, a judgment could not be sustained against the 
appellant the principal under the doctrine of RESPONDANT 
SUPERIOR. Therefore the judgment in this-ease in favor of 
Needham is a complete bar to a judgment against appellant for 
the negligence of his employe, Needham. Such is the well estab- 
lished doctrine of this state. (Hayes vs. Chicago Tel. Co., 218 
Tl. 414; Anderson vs. West Chicago St. R. Co., 200 Ill. 329; An- 
trim vs. Legg, 203 Ill. App. 482.) 

It is argued by appellee that appellant is in no position 
to urge the judgment in favor of Needham as a bar to a judg- 
ment aganist him because the motions for new trial and in ar- 
rest of Judgment did not nor did either of them assign as one of 
the grounds for the same the verdict finding the employe Need- 
ham not guilty. That question was in fact raised and saved for 
review by this court by the statement in the motion for a new 
trial that the verdict was contrary to the law and the evidence. 

The judgment in this case is reversed and as under the 
law of this state clearly defined in the cases above referred to 
there can be no judgment against appellant for the alleged neg- 
ligence of his employe for which the employe has been found not 
guilty, the cause will not be remanded. 

Finding of facts to be incorporated in the judgment. We 
find that William A. Fleming, the appellant, was not guilty of 
the negligence charged in the declaration. 

Not to be reported in full. 
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This was an action of assumpsit brought by appellee in 
the circuit court of Massac county to recover from appellant 
for the use of certain rooms and furniture and for meals and 
board. 

Appellant is an elderly lady, 74 years of age, single and 
formerly lived alone in her home in Metropolis, Illinois. Ap- 
pellee is a married woman and she and her husband formerly 
lived in the country in said county where appellant had board- 
ed with them. Afterwards appellant and appellee entered 
into an agreement, the terms of which they do not exactly 
agree upon, but whereby appellee and her husband moved into 
appellant’s home, and furnished her meals, appellant reserv- 
ing one room of her home for her own use. It is claimed by 
appellee that appellant agreed to give appellee and her hus- 
band the use of her home ‘‘to board her and_ to take care of 
her for life” and also to make a will devising to appellee her 
home and the sum of $500. Appellant denied that she agreed 
to will the home and $500 to appellee, although she admits 
there was some talk along that line after appellee had moved 
in her home. She contends that the agreement was that ap- 
pellee was to furnish her board for the use and occupancy of 
all of her home save one room. After appellee had lived in 
appellant’s house about two years trouble arose between 
them and appellant brought an action in forcible entry and 
detainer for the possission of that portion of the home occu- 
pied by appellee. Judgment by default was entered in that 
suit in favor of appellant and afterwards appellee brought 
this suit. Appellant filed a plea of the general issue with a 
notice of set-off or recoupment for the use and occupation of 
her house by appellee. 

The court permitted the introduction of evidence tending 
to show the reasonable rental value of that portion of the 
house occupied by appellee but in effect instructed the jury 
that this evidence should not be considered by them. By the 
first instruction given for appellee the court told the jury: 
“The question of set-off is not involved in this case—that is 
to say the case does not present the question of whether the 





rental value of the house in question is equal to the reason- 
able worth of the board, or whether it is not. This is a case 
where the plaintiff contends that she has a right to recover 
the reasonable worth of the board and keeping of the de- 
fendant, and where the defandant contends that the contract 
was different from that contended for by the plaintiff and 
under which the defendant contends that she does not owe 
the plaintiff any sum.” The same theory was adhered to in 
the other instructions given for appellee. A number of in- 
structions were offered by appellant setting up her claimed 
right of set-off or recoupment, for the use and occupation of 
her house by appellee, but they were all refused by the court. 

The declaration consisted of one count somewhat in the 
form of a common count, and did not declare specially on any 
contract. Under the pleadings and unquestioned evidence in 
this case, appellant was clearly entitled to recoup for the use 
of the house had by appellee and the theory of the law adopted 
by the court on this subject in the instructions given for ap- 
pellee, was erroneous. Appellant’s refused instructions stat- 
ed the law bearing upon her right of recoupment correctly. 
(Collins v. Thayer, 74 Ill. 139). 

For the errors of the court below in reference to the in- 
structions above indicated, the judgment will be reversed and 
the cause remanded. 

/ Reversed and Remanded. 
Vv Not to be reported in full. 
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This suit was brought to recover damages for injuries to 
three mules resulting in the death of one of them. Upon trial 
in the circuit court on appeal from the judgment in the justice 
court, where the suit was commenced, a verdict was returmed 11 
favor of appellee for $250.00 and from the judgment rendered 
on that verdict this appeal has been taken. 

The tracks of the Louisville and Nashville Railroad Com- 
pany and the Baltimore and Ohio Railroad Company, running 
from Shawneetown are about 200 yards apart and run parallel 
for a distance of about a quarter of a mile to a point called the 
“Y?? or junction. From this ‘‘Y’’ or junction both companies 
use the same track for about six miles to the Village of Junction. 
Appellee owns land on both sides of this track after it Jeayves 
the “Y’’. On the morning of February 12, 1920 three of his 
mules, which he had ina field along this track, were discovered 
injured on the right of way near a trestle. One of them had a 
broken leg and it was necessary to shoot it. The legs of ano‘h- 
er, a gray mule, were badly skinned. The third, a brown mule 
it is claimed, had, as a result of its injuries a weak back and 
could not be worked around the farm. It seems to be conceded 
that there was not a sufficient fence along the right ofway. There 
was no direct evidence as to how the mules were injured but it 
was shown that there was hair found on the trestle. Appellee 
himself testified that the brown mule, the one with the weak 
back, had started across the trestle, and fallen into the creek be- 
low, about one-third of the way across. It was also evident that 
there were mule tracks leading across the trestle and possibly 
back. At the close of appellee’s testimony appellant requested 
the court to give the jury a peremptory instruction to find for 
the defendant, but the court refused to do so. 

The court upon the trial gave the following instruction 
for appellee: ‘‘If you find for the plaintiff you must find a rea- 
sonable market value for the animal so killed or injured because 
of the negligence of the company’s employes if any such negli- 
has been shown under the instructions that have been given 
you. Youare the sole judges of the credibility of the witnesses 
and weight to be given to their testimony. You will take into 
consideration all the testimony in the case, and if you find by a 


preponderance of the evidence that the plaintiff has made out 
his case according to the instructions given you, then your ver- 
dict should be for the plaintiff in such sum as the evidence 
shows the stock worth and damage done, if any, not to exceed, 
however, the sum of $300.’’ This instruction does not state the 
correct rule as to the manner of determining the damages. So 
far as the mule which had to be shot, is concerned, the correct 
measure of damages would be its market value, but such would 
not be the measure of damage for the injuries done the other two 
mules. This is so obvious and well established that it does not 
require the citation of any authorities. It was clearly error to 
give this instruction. The court also gave the following instruc- 
tion in behalf of appellee: ‘‘You are instructed by the court, a 
railroad company operating a railroad in this state is required 
to securely fence its track and when this is not done the railroad 
company so operating the railroad, whether it be the owner of 
said track or not, is liable for all damages done to stock by its 
locomotive and cars while being operated upon its road, with- 
out regard to the question of whether such injury was the re- 
sult of wilful misconduct or negligence or the result of unavoid- 
able accident.’?’ While this instruction does not constitute of 
itself reversible error, yet it was quite broad as applied to the 
facts in this case and was to some extent misleading. I[t should 
have plainly confined the damages to injuries resulting from the 
insufficiency of the fence which does not appear to have been 
clearly done. The statute requiring railroad companies to fence 
their right of way provides in substance that where live stock 
gets upon the track because such fences are not kept in good re- 
pair, the railroad company shall be lable for all damages which 
may be done by the ‘‘agents, engines or cars’’ of the company. 
It is contended by appellant in this case that unless the evi- 
dence shows the injuries to the mules were caused by contact 
With its cars or engines it is not Hable and this contention is in 
our opinion well taken. (1. B. & W. Railway Co. vs. Schertz, 12 
Ill. App. 304; C. & N. W. Ry. Co. vs. Taylor, 8 id. 108; Stump vs. 
C. & G. Ry. Co. 84 id. 28). No one testified to seeing the animals 
struck by a locomotive or cars. Three witnesses for appellee 
did testify that they saw the two morning trains either stop or 
almost stop at this point. The crews of these two trains testifi- 
ed that they did not step but that the mules were on or near the 
tracks and that they slowed down and almost came to a stop. 
Appellee himself testified that there were no cuts, bruises or 
lacerations upon the mule with the broken leg, and that its skin 
was not laid open nor was there any blood. That the brown 
mule had started across the trestle and fallen when about one- 
third of the way across, and that it looked as though the mules 
had attempted to run over the center of the trestle from one 
end to the other. Other witnesses in behalf of appellee, includ- 
ing’ a veterinarian, also testified there were no cuts or bruises on 
the mule with the broken lee. Three of his witnesses testified 
that they saw the morning train stop at this place, but they were 
some distance away and did not see the mules, and did not see 
what if anything caused the train to stop. It was shown that 
the mules were found in an injured condition on the right of 
way, and appellee relies upon the case of I. C. R. R. Co. vs. Wha- 
len, 42 Ill. 396 as sustaining his contention that such proof is 
sufficient to justify the jury in finding that the injury was done 
by the ‘‘agents, engines or cars’’ of the appellant. We cannot 
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agree to this contention under the circumstances shown to exist 
by the evidence in this case. Upon a consideration of all the 
proof we conclude that appellee failed to make out his case by 
a preponderance of the evidence. 
The judgment will therefore be reversed and the cause 
remanded. 
y, ‘Reversed and remanded. 
¥ Not to be reported in full. 
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This suit was brought by appellee to recover damages for 
injuries sustained by him in the same accident involved in the 
case of Orval Dickson against the Hast St. Louis and Suburban 
Railway Company, in which an opinion has been filed by this 
court at this term. In this case appellee secured a verdict and 
judgment for $4000.00. 

No question is made by appellant as to the right of ap- 
pellee to recover damages in this case but it insists that the 
damages found by the jury in their verdict were excessive and 
that for such reason the judgment should be reversed. It is 
claimed by appellee that by the collision which caused the injury 
he was thrown from his seat near the rear end of the smoking 
compartment of the electric car in which he was riding, through 
a partition onto the floor on the aisle of the passenger compari- 
ment, where he lay unconscious for sometime; that his right 
shoulder was skinned and dislocated; that he suffered severe 
pain in the stomach; that he walked a distance of some 1200 
feet toa work car of appellant, upon which he was conveyed to 
the office of appellant’s local surgeon and later went to a hospi 
tal in East St. Louis where the dislocation was reduced and his 
shoulder bandaged; that a few days later the same physician 
again examined him and found a distinet rupture; that the rup- 
ture which is designated by the medical witness as a ‘‘inguinal 
hernia’’ was a serious one; that both injuries were permanent 
and still causing appellee pain at the time of the trial; that he 
was unable to perform any physical labor from May 28, 1920 
the date of the accident until October 3, 1920; that he was still 
lacking the physical power to perform manual labor as he had 
been accustomed to before the accident. 

Appellant’s contention was that appellee’s injuries both 
as to his dislocated shoulder and alleged hernia or rupture were 
much overdrawn and exaggerated and that he had been afflict- 
ed with rupture before the accident here complained of; that 
the hernia might be cured by an operation but that appellant 
refuses to submit to same, although it would not be of a serious 
nature. 

The evidence concerning appellee’s injuries was submit- 
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ted to the jury under proper instructions given for appellant 
and while the extent of the injuries suffered by appellee was a 
matter upon which there was a conflict, yet that was a question 
for the jury to determine under all the proof in the case. What 
was said concerning the claimed excessive damages in the ease 
of Dickson vs. East St. Louis and Suburban Railway Company, 
above referred to will apply with equal force to this case and for 
the reasons there given as applicable to the same question, the 
judgment in this case will be affirmed. 
Affirmed. 
/ Not to be reported in full. 
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This suit was brought to recover the balance due on an 
account which appellee held against appellant. In the Circuit 
Court to which the case was taken on appeal, from a Justice 
of the Peace, a jury was waived, and the court having found 
the issues for the appellee, gave judgment in its favor for 
$268.63, the full amount of its claim. 

Appellee conducts a general merchandise store at Glen 
Carbon, Ilinois, and appellant is a coal miner residing in the 
same town. Prior to October, 1914, the store was conducted 
on a credit basis, but during the latter part of 1914, a cash 
system was inaugurated, after which no credit was extended. 
During the time the store was on a credit basis appellee used 
a duplicate slip system to keep its accounts. At the time of 
making a purchase the entry would be made on a slip and car- 
bon copy made. The items were totaled and added to the pre- 
vious balance, if any, or if payments were made these were 
indicated on the slips and deducted, and the balance shown, 
so that each slip would show the balance due. The duplicate 
was given to the customer and the original kept by the mer- 
chant. Appellant’s wife did all the buying for the family of 
general merchandise and household supplies until her death 
in April, 1919. Appellant testified he did not do the buying 
but authorized his wife to do so. This suit was for the bal- 
ance due on appellant’s account as it stood in 1914 when the 
credit system was abandoned. The slips showing the account 
were introduced in evidence. Appellant did not deny the cor- 
rectness of the account but relied solely upon the statute of 
limitations. No slips were given appellant’s wife for purchases 
made after the store went on a cash basis, but she continued 
with the knowledge and consent of appellant to do the buying 
for the family by the use of coupons issued by appellee pay- 
able out of an order made by appellant against his employ- 
ers for his wages. During each of the years 1915, 1916, 1917, 
1918 and 1919, appellant’s wife applied some of these coupons 
upon the old account. Upon each of such payments being 
made a slip was given her showing the previous balance, the 
amount of the payment and the balance remaining due. Ap- 
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pellant contends these payments were made without his 
knowledge and did not operate to toll the statute of Limita- 
tions as against him. 

If these slips showing the balance due, had been given to 
appellant and he had made the payments himself, there is no 
question but that the account would be deemed a stated ac- 
count and the payments would have tolled the Statute of Lim- 
itations. (State v. Il. C. R. R. Co. 246 Ill. 190; Wurlitzer v. 
Dickinson, 153 Ill. App. 36). 

The proof clearly shows that appellant’s wife was his gen- 
eral agent to make purchases of appellee, consequently pay- 
ments made on the account by her as such agent, would toll 
the Statute the same as if made by appellant. 

It is contended by appellant that while a wife may bind 
the husband so as to make him liable for the cost of the family 
necessities, yet after the debt is contracted, the wife has no 
authority to make any contract concerning the debt so as to 
bind the husband, and that in this case it was incumbent upon 
appellee to show that some authority was given by appellant 
to his wife aside from the implied authority of a wife to bind 
her husband for necessaries. Undoubtedly this is the law, but 
appellee did show that appellant’s wife was his general agent 
in dealing with appellee, and we hold that payments made on 
the account by her as such agent, operated to take the case 
out of the Statute of Limitations and therefore the judgment 
of the trial court should be affirmed. 

J Affirmed. 

Not to be reported in full. 
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This is an appeal from a judgment in favor of appellee 
and against appellant for damages to the automobile of ap- 
pellee caused by a collision at a highway crossing. The action 
is based on the negligence of appellant’s motorman in the 
management of an interurban car while appellee was in the 
exercise of ordinary care for his own safety. 

It is contended by appellant that appellee was guilty of 
contributory negligence and that the court erred in refusing 
to peremptorily instruct the jury to find a verdict in its favor. 
A court can never be called upon to say to a jury that contrib- 
utory negligence has been established as a matter of law un- 
less the conduct of the injured party has been so clearly and 
palpably negligent that all reasonable minds would so pro- 
nounce it without hesitation or dissent, L. S. & M.S. Ry. Co., 
vs. Johnson, 135 Il., 641. 

From a careful consideration of all the evidence we are 
of the opinion that the questions of negligence and contirbu- 
tory negligence were questions of fact and were properly sub- 
mitted to the jury. The testimony on behalf of appellee tend- 
ed to show that he was in the exercise of ordinary care and 
that the collision was due to the negligence of appellant. 

While the evidence is not altogether satisfactory, yet as 
the jury was fully and fairly instructed and no error is claim- 
ed in the admission or exclusion of evidence, we feel that we 
would not be warranted in holding that the verdict is mani- 
festly against the weight of the evidence. The judgment is 
affirmed. 

Affirmed. 
¢ Not to be reported in full. 
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Appellee sued appellant in debt and alleged that said 
company occupied certain portoins of the streets and alleys in 
the city of Edwardsville during the years 1914, 1915, 1916, 
1917 and 1918, without paying into the city treasury, on the 
first day of September of each year, fifty cents for each pole 
over eight feet high used by said company, as required by a 
certain ordinance of said city known as ORDINANCE No. 
369, and which was in full force and effect since July 10th, 
1914, 

Appellant pleaded the general issue and by special pleas 
sought to show that said ordinance No. 369 relied upon by 
appellee as the basis of its action is unconstitutional in that it 
violates Section 10, Art. 1, and the 5th Amendment to the 
Constitution of the United States, and also sections 2 and 14, 
Art. 2 of the Constitution of the State of Illinois. A demur- 
rer was sustained to each of the special pleas. 

A jury was waived and the cause submitted to the Court 
on a stipulation of facts showing that in July, 1882, Appellee 
adopted Ordinance No. 72 granting to the Central Telephone 
Company, its successors and assigns the right of way through 
and upon its streets and alleys with the right to erect, main- 
tain and use all necessary poles, &c., for the successful opera- 
tion and use of a system of telephones or a telephone exchange 
in said city, setting out said ordinance in full. 

That upon the passage and approval of said Ordinance 
No. 72, said Central Telephone Co., accepted the same and en- 
tered upon the enjoyment of the rights thereunder and _ in 
performance of the duties and obligations therein required. 
That prior to September, 1897, said Central Telephone Co. con- 
veyed and assigned to appellant all its rights and powers un- 
der said Ordinance and that said Central Telephone Co. and 
appellant had performed all of the obligations imposed by said 
Ordinance. 

That on Sept. 7th, 1897, Appellee adopted a certain reso- 
lution requesting Appellant to furnish Appellee one set of 
telephones for its use without pay, and any other additional 
telephones it might desire for its use at a discount off 25 per 


cent from the usual rates. This resolution was accepted by 
Appellant and it complied with the terms of said resolution 
from thnee hitherto. 

Appellant sought to defend on the ground that upon the 
acceptance of Ordinance No. 72 and the Resolution aforesaid 
a contract was created and additional burdens in the way of 
compensation for the use of the streets and alleys as required 
by Ordinance No. 369 could not be imposed because of the 
constitutional provisions refrred to. 

The trial Court held by Appellee’s 6th proposition of law 
that Ordinance No. 369 does not violate the Constitution of 
the United States, nor that of the State of Hlinois. The Court 
refused to hold Appelant’s 7, 8, and 9th propesitions of law 
wherein it was asked to hold that said Ordinanca contravenes 
Section 10, Art. 1 and the 5th Amendment of the Constitution 
of the United States, and Sections 2 and 14, Art. 2 of the Con- 
stitution of the State of [linois. 

Appellant has assigned errors in this Court to the effect 
that the trial Court erred in sustaining the demurrer to each 
of its special pleas, in holding each of Appellee’s propositions 
of law and in refusing to hold each of Appellant’s refused pro- 
positions of law. 

It will be seen, therefore, that the Constitutionality of 
said Ordinance No. 369 upon which Appellee recovered in the 
Court below, was squarely raised and decided and is presented 
to this Court by the assignment of errors. In our opinion this 
is not a case where we can say that by taking the Appeal to 
this Court Appellant has waived the constitutional question, 
but we are constrained to hold that we are without jurisdic- 
tion. 

The question involved is not one of construction, but of 
the validity of the Ordinance. No issue is presented except 
such as makes it necessary to determine whether the Ordi- 
nance violates the Constitutions of the United States or the 
State of Ilinois. 

While the City Court Act was held constitutional in Chi- 
cago, T. T. R. R. Co. vs. Grier, 223 Ill, 104, the Supreme Court 
took jurisdiction of an appeal direct from the Circuit Court 
when the Act was again attacked as unconstitutional in a suit 
where the organization of a City Court in a City, comprising 
portions of two counties was questioned, and it was held that 
the Act was constitutional but did not apply to a City so lo- 
cated. People vs. Rodenberg, 254 II1., 386. 

Where it was contended that Section 13 of the Practice 
Act applied to non-residents of the State as well as non-resi- 
dents of the County, and was, therefore, unconstitutional, the 
Supreme Court took jurisdiction on a direct appeal from the 
Circuit Court and construed the Statute as not applying to 
non-residents of the State and held it was constitutional, Joel 
vs. Bennett, 276 IIl., 537. 

In the case at bar the question is whether Ordinance No. 
369 is applicable to Appellant, and, if so, whether it was a con- 
stitutional exercise of power on the part of Appellee to enact 
it. The constitutional question is therefore involved so as to 


require the appeal to be taken to the Supreme Court, Barrett 
Mfg. Co., vs. City of Chicago, 259 IIl., 578-587. 

It follows that if we are right in our conclusions it is our 
duty under Sec. 102 of the Practice Act to transfer this cause 
to the Supreme Court, Jackson vs. Winans, 287 II1., 382. 

It is therefore ordered that this cause be and the same is 
hereby transferred to the Supreme Court and the Clerk of this 
Court is directed to transmit the transcript and all files there- 
in, with the order of transfer to the Clerk of that Court. 
vf Cause Transferred to Supreme Court. 

Vy Not to be reported in full. 
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This case was here on a former appeal, and is reported 
in 203 App. 1. At that time the declaration consisted of three 
counts, the first charging statutory negligence, and the others 
common law negligence, and the judgment was against appel- 
lant herein and its mine manager. We held that appellee has 
established a cause of action under the first count and affirmed 
the judgment. 

The cause was afterwards heard by the Supreme Court 
and is reported in 282 IIL, 32, where it was held in effect that 
appellee was entitled to recover against Madison Coal Corpora- 
tion under the first count of the declaration, but the judgment 
was reversed because there was no joint liability. 

Upon reinstatement of the ease in the Cireuit Court, ap- 
pellee withdrew the second and third counts of the declaration 
and dismissed as to the mine manager. The evidence on the 
former appeal and the questions raised and considered were in 
all substantial respects the same as they now are, with the ex- 
ception of the plea in abatement. This court and appellant must 
accept the decision of the Supreme Court as the law of this case. 

Prior to the last trial of the case, with the general issue 
pleaded, appellant filed an unverified plea in abatement to the 
effect that appellee was and is an alien enemy. Upon a motion 
to strike the same from the files appellant took leave to and filed 
a verification of the plea and the court then allowed the motion 
and struck the plea from the files. Appellant’s contention that 
the court erred in so doing is without merit because the plea was 
not amendable; Spencer vs. Aetna Indemnity Co., 231 IIL, 82. 
The plea was also insufficient under numerous decisions cited in 
Kristel vs. Mich. Central R. R. Co., 215 App., 518, and also be- 
cause it was filed after general issue pleaded and without with- 
drawing that plea; Fisher vs. Cook, 125 II1., 280. 

In our opinion the evidence fully warranted the verdict 
and no claim is made that it was excessive. There being no re- 
versible error the judgment is affirmed. 

Affirmed. 


vA Not to be reported in full. 
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Appellee recovered a judgemnt for $250.00 on account of 
damages to his car in a collision with Appellant’s car alleged to 
have been occasioned by the negligence of Appellant while Ap- 
pellee was in the exercise of ordinary care. 

Broadway is a public street in the city of Venice, running 
in a Northeasterly and Southwesterly direction. Third street 
runs in a Northerly and Southerly direction and into Broadway 
without crossing it. The evidence on behalf of Appellee fairly 
tends to show that at the time in question he was driving to the 
Northeast on Broadway on the right-hand side of the street as 
he approached Third Street. That at the same time Appellant 
was driving on Broadway approaching Third Street from the 
opposite direction. Appellee intended to proceed along Broad- 
way, but Appellant was going to turn from Broadway into Third 
Street and go South on that street. That when Appellee reach- 
ed and entered upon Third Street Appellant, without giving any 
warning of his intention so to do, suddenly turned diagonally 
across Br oadway in front of Appellee and before he had passed 
west of the center of Third Street, thereby entering on the left- 
hand side of Third Street. 

That there was a sharp conflict in the evidence is admit- 
ted by Appellant. In fact his counsel say it was a conflict which 
can not be reconciled, that if Appellant’s story is true, Appel- 
lee’s is false and vice versa. Weare of the same opinion and 
the questions of negligence and contributory negligence were for 
the jury to determine. Under the admitted state of the evidence 
we would not be warranted in holding that the verdict is mani- 
festly against the weight of the evidence. 

It is argued that ‘Appellee’s car was damaged to the ex- 
tent of $531.00 as shown by the evidence, and that the verdict 
should have been for that sum or nothing. That the fact that 
the verdict was for but $250.00 demonstrates that the verdict 
was a compromise, or the result of bias or prejudice. 

Where there is no dispute as to the amount, and the jury 
having found for the plaintiff, should have rendered a verdict 
for the entire sum, but gave one for less, the plaintiff only can 
complain of such verdict. The defendant is not entitled to a re- 
versal of the judgment, because it is more favorable to him than 


the case made by the plaintiff would justify; Starks vs. Schlen- 
sky, 128 App. 1-8; Jones vs. Bates, 179 App., 578. There is noth- 
ing to indicate bias or prejudice on the part of the jury. 

Appellant contends that the Court erred in refusing his 
second refused instruction which informed the jury that if they 
believed from the evidence that the defendant, when he ap- 
proached the street intersection in qustion, saw the plaintiff at 
such a distance therefrom that the latter, if traveling at a lawful 
and prudent rate of speed, would not have collided with the de- 
endant, then he had a right to presume that plaintiff would use 
such lawful and prudent speed and had a_ right to cross the 
street as he did in this case. 

Under that instruction even though Appellant saw that 
Appellee was unaware of the former’s presence and saw that 
Appellee was running at a high rate of speed, or even though 
Appellant was signalled by Appellee that he was going ahead 
Appellant would have the right to ignore those facts and pre- 
sume as stated in the instruction. Such is not the law and the 
instruction was properly refused ; Todd vs. Chicago City Ry. Co. 
197 App., 544. 

Then, again, the instruction informed the jury that under 
the circumstances stated, Appellant had the right to cross the 
street as he did in this case. Under his evidence he crossed the 
tended to show that he cut across diagonally before passing the 
street in a proper manner but that on behalf of Appellee fairly 
center of Third Street. In other words that he was on the left- 
hand side of Broadway and also on the left side of Third Street, 
when the collision occurred. 

The driving of a motor vehicle on the wrong side of a 
road is prima facie evidence of negligence, F. C. Weber Co., vs. 
Stevenson Grocery Co., 194 App., 482. It necessarily follows 
that the instruction would invade the province of the jury and 
was clearly erroneous. As the record is free from reversible er- 
ror the Judgment is affirmed. 

Vi Affirmed. 

Not to be reported in full. 
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Appellee recovered judgment against Appellant for the 
possession of certain premises in an action of Forcible Entry 
and Detainer. 

It is contended by Appeliant that the notice to quit was 
waived when Appellee subsequently received rent from jim. 
That would be true if he aecepted rent that accrued after the 
notice was served, but the law is that the landlord does not 
waive his notice to quit by thereafter receiving rent which had 
accrued prior to the service of the notice, Robbins vs. Conway, 
92 App., 173. 

It is claimed that the notice to quit should have been giv- 
en 30 days prior to the expiration of the rent month or the be- 
ginning of the new month. While that is true, yet the recora 
does not disclose any such objection on the part of Appellant in 
the Trial Court. Questions not raised below can not be relied 
upon in this Court as a ground for reversal. 

The contention that the description of the premises in the 
notice, complaint and judgment is insufficient, is without merit. 
The description was reasonably accurate and a surveyor would 
have no difficulty in locating the premises; nothing more is re- 
quired, Stillman vs. Polis, 134 HL, 535; Haynes vs. Sherwin Wil- 
liams Co., 126 App., 414. 

The lease rested in parol and the terms thereof had to be 
determined by the jury. The evidence supports the verdict, and 
the Court properly refused the peremptory instruction request- 
ed by Appellant, and no other instruction‘ was asked by either 
side. 

There is no error in the record and the jugdment is af- 
firmed. 

, Affirmed. 
A Not to be reported in full. 
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An employee of appellants was driving a motor truck 
loaded with furniture and covered with a tarpaulin, the rear 
left hand corner of which was flapping. The truck was going 
north on the highway and met Appellee who was driving a horse 
and buggy. When appellee saw that the driver of the truck was 
not going to turn out, she pulled over to the west side and stop- 
ped w ith the right wheels of the buggy in the ditch or gully. In 
passing the driver of the truck did not turn to the right of the 
center of the beaten track and when the truck was about even 
with the horse the flapping tarpaulin frightened him and he 
snorted and jumped, throwing the buggy against a telephone 
‘pole neaftby. Appellee was thrown and her right limb caught 
between the axle and the springs of the buggy and there was a 
compound fracture of both bones below the knee. She was in 
the hospital for several weeks and submitted to several opera- 
titons, and her limb is a half inch or more shorter than the 
other. 

Appellee set up the said facts in her declaration and 
charged appellants with a violation of the statute; J. & A. Sec. 
10016. They pleaded not guilty, and on the trial appellee re- 
covered a verdict for $5,000.00. A motion for a new trial was 
overruled and judgment rendered on the verdict. 

The driver of the truck admitted he saw appellee 75 or 
100 feet ahead and that he did not turn to the right of the cen- 
ter of the beaten track. This was PRIMA FACIE evidence of 
negligence ; Weber Co. vs. Stevenson Grocery Co., 194 App., 4382. 
The evidence shows that prior to the accident his attention had 
been called to the fact that the rear left hand corner of the tar- 
paulin was loose and flapping, and that it might seare a horse. 
No reasonable excuse was shown for his failure to turn out. 

The evidence shows that appellee was in the exercise of 
ordinary care for her safety. The Court very properly refused 
the peremptory instructions requested by appellants. 

Appellants refused instructions were properly refused 
hecayse they were argumentative in form and were not accurate 
statements of the law. In our opinion the jury was Fully and 
fairly instructed, and the damages are not excessive. 

The judgment is therefore AFFIRMED. 
ff Affirmed. 
v4 Not to be reported in full. 
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Opinion by Boggs, J. 


An action in debt was brought by appellants in the Ci 
cuit Court of Union County ,on the official bond of Walter E. 
Kimbro as Sheriff and the Fidelity and Deposit Company of 
Maryland, surety, to recover damages alleged to have been sut- 
fered by Thomas I. Aldridge and Frank C. Roberts, usee appel- 
lants, on account of the alleged failure of said sheriff to take a 
sufficient bond on replevening certain property on behalf of one 
T. J. Morris from said usee, appellants. 

In the spring of 1915 T. J. Morris as sub-contractor un- 
der McCann Bros. undertook to do certain levee work in said 
county near Aldridge. Morris and his wife brought with them 
the property in question in this suit, namely: a 25-horse power 
traction engine; elevator grader, five dirt wagons and certain 
double-trees. MeCann brothers in making payment on said sub- 
contract delivered the checks to T. J. Morris, and they were 
deposited in the bank at Grand Tower. The greater number of 
said checks were passed to the eredit of Mrs. Morris. Mrs. 
Morris checked against said account in payment of the expens- 
es connected with said levee work. Appellant Aldridge was 
operating a store at Aldridge and sold supplies to the Morrises. 
The store account was first charged to T. J. Morris but was aft- 
erwards changed to the name of Mrs. T. J. Morris. 

The evidence on the part of appellants tends to show that 
when the first payment was made by the Morrises on said store 
account, being something like $500. the check was signed by 
Mrs. Morris. She stated at said time ‘‘that the engine and all 
of the property and all the teams belonged to her and the old 
man.’’ The evidence tends to show Mr. Morris made reply, ‘‘! 
am just running this property, it all belongs to her’’; (refer- 
ring to his wife). The evidence on the part of appellant fur- 
ther tends to show that thereafter all payments were made by 
Mrs. Morris on the account for merchandise furnished by ‘Ald- 
ridge. On the completion of the levee work about October 1, 
1915, the Morrises left Union County, taking with them their 
teams, but leaving the above-mentioned engine, wagons, grader, 
etc. Thereafter The Carni-Goudie Manufacturing Company 
brought suit in the Circuit Court against Mrs. T. J. Morris and 








attached the above property in question and obtained judgment 
at the November Term 1915. A special execution was awarded 
against said property. The property was sold at public sale by 
the sheriff through a deputy on the 27th day of December, 1915, 
to Appellants for the sum of $315. On April 12, 1916, T. J. 
Morris brought suit in replevin against appellant Thomas F. 
Aldridge and on the same day the property was delivered to him 
by the deputy sheriff under said writ. Morris shipped the 
property at once and since then the whereabouts of the proper- 
ty and the Morrises are not disclosed by the record, 

At the June term 1916 of said Court, being the return 
term of said Replevin suit, appellant Aldridge objected to said 
replevin bond on the ground among other things that it was not 
double the value of the property replevened. ‘The court there- 
upon ordered a new bond in the sum of $5000. The bond not 
being filed in the time fixed by the court, said replevin suit was 
at the November Term, 1916, dismissed and a return of the 
property ordered. The preperty not being returned and having 
been taken out of the jurisdiction of the court, appellants 
brought this suit to recover the value thereof. 

The declaration cousists of two counts, known as the 
amended declaration and the first additional count. The amend- 
ed declaration avers the value of the property to be $2500. and 
that the sheriff wrongfully and in bad faith, took an interlineat- 
ed, faulty, insufficient and improperly drawn and executed re- 
plevin bond, and that Aldridge, at the time of the execution and 
delivery of said bond and before said property was replevined, 
notified the Sheriff that said bond was illegal and insufficient. 
The additional count charges in effect that the valne of the 
property was $2500. and that the sheriff did not take a bond in 
double the value of the property. The bond taken being in the 
sum of $630.; alleging damages, ete. 

To said declaration five pleas were filed, viz.: plea of non 
damnificatus; plea of non est factum; a plea setting forth that 
the replevin suit had not been tried on its merits but was dis- 
missed for failure to give bond; a plea that the sheriff made 
diligent inquiry and investigation as to the value of the proper- 
ty in question and that after such inquiry and investigation and 
in good faith, believed the value of said property to be not in 
excess of $300.; said plea denies that appellants, or either ot 
them, notified the Sheriff the bond was illegal or insufficient; or 
that appellants objected to said bond at any time prior to the 
taking of said property and concluded with a verification. The 
fifth plea avers that the fair cash market value of said property 
did not exceed the sum of $300. and denies that appellants, or 
either of them, objected to said bond or notified the Sheriff the 
same was illegal or insufficient before taking the property. De- 
murrers were filed to said pleas which were overruled by the 
court and issues were taken thereon. 

The testimony on the part of appellants tended to show 
that the value of the machinery, wagons, implements, ete. re- 
plevined were greatly in excess of $315. and in fact was in ex- 
cess of $1500. The evidence on the part of appellee tends to 
show that the value of the engine was about $250 or $300. but 
the value of the remainder of the property was not shown. 

A trial was had resulting in a verdict in favor of appel- 
lee. A motion for a new trial made by appellants was overruled 
and judgment was rendered by the court on said verdict in bar 
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of action and for costs. To reverse said judgment this appeal is 
prosecuted. 

It is first contended by appellants that the verdict is 
against the manifest weight of the evidence. As the judgment 
in this case will have to be reversed for the giving of erroneous 
instructions on the part of appellee and the modification of cer- 
tain instructions on the part of appellants, we will refrain from 
expressing any opinion on the weight of the evidence, other than 
to say that the evidence in the record is of such a character that 
it becomes a matter of importance that the jury be correctly in- 
structed. 

An unusually large and unnecessary number of instruc- 
tions were given by the court, both on behalf of appellants and 
on behalf of appellee. Before passing on these instructions we 
want to state the law applicable to the facts in tliis case as we 
understand it. In doing so it will in a large measure state our 
reason for holding certain of the instructions modified on he- 
half of appellant to have been erroneous, and in our holding 
that the giving of certain instructions on behalf of appellee cou- 
stituted error on the part of the trial court. 

One of the material questions involved in this ease is as 
to whether or not appellee, Nimbro used that degree of care and 
diligence required of him ‘by law in ascertaining the value of 
the property replevined. The law is, that the bond required of 
a plaintiff in a replevin suit is not only for the protection of the 
officer executing the return, but also for the benefit of the de- 
fendant in the replevin suit. Mayer vs. The People, 190 Ill. 169. 

Counsel for appellee apparently holds to the theory that 
all that it is necessary for them to show is that the sheriff in 
taking the replevin bond in question acted in good faith. This 
1s not sufficient. People for use, ete. vs. Core, 85 Tl. 248; Peo- 
ple vs. Robinson, 89 Ill. 159; Robinson vs. People for use, ete. 8 
Ill. App. 279. 

In People for use, ete. vs. Core, supra, the court at page 
252 says, ‘‘But appellees claim, that if the officer acted in good 
faith, and there was nothing to excite his suspicion that How- 
ard’s affidavit was false, he should be protected. This is not 
question of good faith, but a question whether the sheriff has 
performed his duty. Suppose an officer acts in good faith under 
circumstances that no prudent man of ordinary intelligence 
would regard as proper, would any person say in that case the 
officer should be justified? He must act with judgment and dis- 
cretion in determining the manner in which he shall perform 
his duty. He has no right to substitute his belief of what is 
right, in opposition to the law, however good its intentions may 
be. The law has made him virtually the agent of both parties, 
and it has prescribed his duty whilst so acting, and he has no 
right to substitute his opinion, however honest, for the require- 
ments of the law. It has spoken, and he must obey. The case 
of The People vs. Haines, 5 Gilm. 528, is referred to, as sustain- 
ing this proposition. That‘case ‘does place some stress upon 
the good faith of the officer; but from all that is there said, it 
will be seen that good faith avails nothing, unless the officer 
uses the best means of forming a correct opinion as to the value 
of the property. It is there said: ‘The requirement of the law 
is answered if the commissioner has availed himself of the best 
means of forming a correct opinion of the value of the property 
mortgaged, and believes that it is of the required value.’ Thus 
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it is seen, in that case the best means of forming a correct es- 
timate of the value must be resorted to for the purpose; and 
when the officer is to be protected, according to that case, he 
must use the best means, which implies more than ordinary care 
and excludes all omission of duty.’’ 

In Robinson vs. The People, supra, the Appellate Court 
of this district at page 282 says: ‘‘The fact that the sheriff in 
taking the replevin bond acted honestly and fairly and in the 
exercise of his best judgment and upon such inquiry as he may 
have made, believed the bond was reasonable and sufficient, 
would not protect him from lability if the bond or security 
thereon was insufficient. Something more than honesty and 
good faith and some very slight degree of examination and in- 
quiry, would be necessary in order to relieve him from responsi- 
bility. And then his judgment at its best may have been rash 
and indisereet. While the sheriff is not an msurer, yet he is 
bound to take ‘security understood by well informed men to be 
responsible.’ People vs. Robinson supra.’’ 

It is next contended by appellants that the court erred im 
modifying instructions Nos. 18, 14, 15, 16 and 17 given on be- 
half of appellants. Instruction No. 13 as tendered by appel- 
lants purports to state the law as to the effect so far as creditors 
are concerned of a property owner allowing a third person to 
hold himself out as the ostensible owner of said property. The 
court modified this instruction by interlining in the same ‘‘and 
knowingly permits her to retain possession of same.’’ We think 
this modification was erroneous in view of the evidence in the 
record. The evidence tends to show that Mr. and Mrs. Morris, 
being husband and wife, were living together. The husband 
superintending the work on the jeonstruction of the levee in 
question and his wife was doing the cooking. The evidence fur- 
ther tends to show that while checks for the work were deliver- 
cd to the husband, they were turned over to the wife and were 
deposited in hey name in the bank and checks were drawn by 
her in payment for the work and in payment for the necessary 
expenses for the household, ete. . The evidence on the part of 
appellants also tended to show that Mrs. Morris was claiming 
to be the owner of the property replevened and that the husband 
in her presence statd to Mr. Aldridge the party here involved, 
that the horses, engine and other appliances used in connection 
with said work belonged to Mrs. Morris and that he was simply 
running the same. If all these matters are true then the jury 
would have the right to find that Mrs. Morris was with the per- 
mission of her husband holding herself out to be the ostensible 
owner even though she was not in the actual possession of the 
property in question. 

The same observation will apply to the modification of 
appellants’ instruction Np. 14. With reference to the modifica- 
tion of appellants’ instruction Nos, 15, 16, and 17, will say that 
we are of the opinion the court did not err in making said modi- 
fications. 

Complaint is made of instruction No. 16 a. We have ex- 
amined this instruction and are of the opinion that the court 
did not err in giving same. The next instruction complained of 
is instruction No. 23.. Said instruction is erroneous for the rea- 
son that the jury were told that if they believed from the evi- 
dence that the property in!question belonged to‘T. J.:Morris 
that then they should find the issues for appellees. This in- 
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struction wholly omitted the question as to whether or not T. J. 
Morris held his wife out as the ostensible owner of said prop- 
erty. 

The next instruction of which complainant is made is 
appellees’ instruction No, 26. Said instruction informs the jury 
that unless the plaintiffs (appellants here) satisfies the jury 
throughout the entire case in the coures of the trial, ete. they 
eannot recover. This instruction is erroneous as requiring a 
stronger degree of proof on the part of appellants than the law 
requires. Sonneman vs. Mertz, 221 Hl. 366; Lathrop vs. Carroll 
155 App. 653. 

Instruction 30 given on behalf of appellee is erroneous in 
failing to require the jury to base their belief on the evdience in 
the case. Instruction 31 given on behalf of appellees is argu- 
mentative and misleading and should not have been given. In- 
struction 32 given on behalf of appellees states to the j&ry that 
‘‘one of the means of ascertaining the market price of goods is 
what such goods sell for upon the open market at a fair cash 
sale.’? There was no evidence in the reeord as to what any 
goods sold for on the market except the sale of these goods in 
question by the sheriff to appellant Aldridge, so for that reason 
we do not think that this instruction should have been given. 

Instruction 34 given on behalf of appellees informs the 
jury that ‘‘if you believe that the defendant, Kimbro previous to 
the issuance of the replevin writ ‘had reliable and accurate in- 
formation as to the value of the property upon which he rehed, 
im good faith, then it was not necessary for him to make further 
investigation of such value after he was given the replevin writ 
to serve. There is no evidence in the record on which to base 
this instruction as there is no evidence tending to show he had 
accurate knowledge of the value of said property. 

Instruction 35 given on behalf of appellee is as follows: 
‘‘One of the issues in this case is whether oy not T. J. Morris 
was at the time of the service of the replevin writ the owner of 
the goods in question, and you are instructed that if he was suci 
owner, as shown by the evidence, then you must find for the de- 
fendants.’’ This instruction omits the issue as to whether or 
not T. J. Morris ‘held his wife out as the ostensible owner of 
said property. 

Instruction 36 given on behalf of appellees is also er- 
roneous. Said instruction directs a verdict and fails to submit 
to the jury the question as to whether or not T. J. Morris held 
his wife out as the ostensible owner of said property. 

Instruction 37 given on behalf of appellees refers the 
jury to the affidavit for continuance which stated that T. J. 
Morris and Mrs. T. J. Morris, if present would testify to certain 
things and then states, ‘‘if, after considering said evidence you 
believe T. J. Morris owned the porperty described in the declar- 
ation you must find for the defendants.’’ This instruction 
limits the jury to the testimony referred to in said affidavit, and 
is therefore erroneous. 

Instruction No. 41 given on behalf of appellees is erron- 
eous in that it leaves the jury to determine what were material 
issues in the case. Instruction No. 42 is abstract in form and is 
misleading and should not have been given. 

Instruction 43 given on behalf of appellees is based on 
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the theory that usee appellants are estopped by the statements 
alleged to have been made by appellant, Aldridge, as to the 
value of the premises in question. We do not think that the evi- 
dence in the record was of a character to warrant the giving of 
this instruction. This instruction directed a verdict. The court 
erred in giving the same. 

For the reasons above set forth the judgment of the trial 
court will be reversed and the cause will be remanded. 

/ Reversed and remanded. 
/ Not to be reported in full. 


ear 














7 ; : i : 
my an _ 
Dak eee 
mix. : ; | . 
% Gs . | 
Aare - | | 
. | 
. 3 ; - 
te : . i ‘ ; k : | 

Py S 

. ; : | 
’ 7 
? . . | 
at . 
4 : 
F 
f 
: 
; ‘as ‘ - 
‘ ; : 
. a} 
Fj 
7 ’ 
ae 
Y 
. 
; 
' 














Term No. 2 é : Agenda No. 32. 
IN THE 


APPELLATE COURT OF ILLINOIS 
FOURTH Eo SEA 


os 


71 Behogas th ym, 1921. 


i 
: 
3 
HORACE J. LEACH, j 
Appellant. Appeal from 
VS. i Circuit Court 
CHARLES LEACH, f Edwards County. 
Appellee. 


Opinion by Boggs, J. 


In 1903 appellant and appellee, who are brothers, organ- 
ized a corporation for the purpose of carrying on a telephone 
business in the city of Mt. Carmel, known as the Mt. Carmel 
Telephone Company. Each was to furnish one-half the 
money and to own one-half the stock of said corporation. 
Neither of said parties had the funds to finance the enter- 
prise. Appellant borrowed $1000, which he put in said busi- 
ness and appellee mortgaged his farm for $3000, and there- 
from derived $2800, which he put into the same. Appellant 
then gave his note for $900 to appellee to equalize the sum 
they were putting into the business. Appellant turned over 
his stock to appellee as collateral security for said note of $900. 
Each party devoted his time to said business and drew there- 
from about $60 per month as salary, until sometime in 1908 
when appellee sold his interest in said business to appellant. 
After said sale, appellee virtually retired from active partici- 
pation in said enterprise, although he continued to act as 
President of the Company, signing papers and reports from 
time to itme when requested by appellant. During such time, 
being for nearly eight years, appellant paid appellee $30 per 
month from the proceeds of the Company’s business; paid the 
interest on the $3000 mortgage above referred to given by 
appellee and also commission, ete., for the renewal of said 
mortgage when it fell due. 

In 1915 appellant sold the stock in said corporation to the 
Commercial Telephone Company and notified appellee to be 
present when the deal was closed. Appellee had never trans- 
ferred or delivered his stock in the Company to appellant and 
still held appellant’s shares of stock as collateral for the $900 
note of appellant. In the settlement with the Commercial 
Telephone Company, appellant directed said Company to make 
$5000 of its notes (one for $3000 and one for $2000) payable 
directly to appellee. Thereafter appellee received payment 
thereof from said Commercial Telephone Company. 

Appellant contends that according to the terms of sale 
between him and appellee, he was to pay the $3000 mortgage 
given by appellee and all interest thereon and the expenses of 
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renewals, if any, and also $2000 as profit to appellee, making 
a total of $5000. That the $2000 profit was to be paid in 
monthly installments of $30 each; said $30 to be first applied 
to interest accruing from time to time thereon and the bal- 
ance on said principal of $2000; that he had paid in such man- 
ner the sum of $2158.87 and that he had paid the interest on 
and expenses incident to the renewal of, and finally the $3000 
mortgage itself and that that was all that was due or owing 
to appellee. Appellant further contends that the $2000 note 
of the Commercial Telephone Company given to appellee as 
above set forth and which was afterwards paid to appellee be- 
longed to appellant and was held by appellee as collateral se- 
curity for the payment of said $8000 mortgage, and that ap- 
pellee was liable to appellant therefor. On the other hand it 
is the contention of appellee that according to the terms of 
the sale of his stock in said Company to appellant, he was to 
pay him therefor $3000 and $30 per month as salary for con- 
tinuing as President of said Company and was also to pay the 
interest and renewal charges on said $2000 mortgage. The 
action brought by appellant was in assumpsit and the decla- 
ration consisted of the consolidated common counts with copy 
of account sued on. To said declaration appellee filed a plea 
of the general issue. A trial was had before the court with- 
out a jury, resulting in a judgment against appellant in bar 
of action and for costs. To reverse said judgment appellant 
prosecutes this appeal. 

There were no propositions of law submitted by either 
side and no complaint is made of the ruling of the court on the 
evidence, so the issues involved are issues of fact only. The 
only persons who testified on the trial were appellant and ap- 
pellee, and so far as the record discloses each were of equal 
credibility. Each of said parties testified in support of the 
contentions made by them respectively as above set forth and 
their testimony was sharply conflicting. The trial court saw 
the parties on the stand and heard them testify and was in 
a much better position to judge of the weight to be given their 
testimony than are we. The finding and judgment of the 
trial court should therefore not be lightly set aside. Berg- 
hoefer v. Frazier, 150 Ill. 577. 

Appellant instituted this suit and the burden of proof 
was on him to prove his case by preponderance of the evi- 
dence. (Broughton v. Smart, 59 Ill. 550; Singer vs. Jennison, 
et al., 60 Ill. 443. North Chicago St. Ry. Co. vs. Louis, 138 Il. 
9). This he failed to do and the judgment must therefore be 
affirmed. 

é Judgment Affirmed. 

vA Not to be reported in full. 
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Opinion by Boggs, J. ki hefee VUL 


An action on the case was instituted by defendant in er- 
ror, (hereafter for convenience called ‘‘plaintiff’’) in the Cir- 
cuit Court of Madison County, to recovery damages from plain- 
tiff in error (hereafter for convenience called ‘‘defendant’’) for 
burns received by her while attempting to put out a fire which 
had originated on the right-of-way of the defendant and which 
was communicated to the pasture of plaintiff immediately ad- 
joining said right of way. Plaintiff had for some ten or twelve 
years prior to the fire in question been in possession of the land 
in question, including the pasture where the fire occurred, She 
and her husband had maintained a fence around said pasture 
and had built sheds thereon to house their stock. A portion of 
said pasture had a crop of blue grass and clover growing there- 
on. The right of way of defendant adjoining said premises oc- 
cupied by plaintiff on the northwest side thereof, had had a 
heavy growth of high weeds at said point which had been mow- 
ed and had been permitted to remain on the ground and a sec- 
ond growth of weeds and grass had come up through said mow- 
ed weeds. On the 15th day of September 1919 a fire started on 
said right of way and spread thereon into the pasture of plain- 
tiff. Plaintiff and her daughter had before said time provided 
themselves with gunny sacks which had been attached to short 
sticks. When the fire in question was discovered they wet those 
eunny sacks and attempted to extinguish the fire by beating the 
same with said sacks as the evidence showed they had done on 
previous occasions. While so engaged, plaintiff’s clothing be- 
came ignited and she was severely burned. The burns covered 
her back and shoulders, leg and arms. A portion of the burns 
on plaintiff’s body were designated by said physician as ‘‘third 
degree burns’’; that is, burns of a severity sufficient to destroy 
the tissue. The injuries suffered by plaintiff were of a perman- 
ent and severe character; said burns having rendered her limbs 
more or less stiff and the scar tissue tight and immovable. 

The declaration is said cause consists of two counts. The 
first count charges in substance that defendant, Company, negli- 
gently suffered large quantities of dry grass and weeds to ac- 
cumulate and remain upon its said right of way and adjoining 
the premises of plaintiff; that a spark from one of defendant’s 
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locomotives ignited said dry grass and weeds and that a fire 
caused therefrom spread and was communicated to the premises 
of plaintiff; and that while she, the plaintiff, with due care for 
her own safety, was endeavoring to extinguish said fire and pro- 
tect her said pasture and property, her clothing ignited and she 
was severely burned about her person; alleging permanent in 
jury, ect. 

The second count avers in substance that defendant 
through its servants negligently set fire to certain of said dry 
grass and weeds then on its said right of way and that said fire 
spread therefrom to the premises of the plaintiff and while 
plaintiff was endeavoring to extinguish said fire and protect her 
property she was badly burned, thereby suffering permanent in- 
jury, ete. To this declaration defendant filed a plea of the gen- 
eralissue. A trial was had resulting in verdict in favoy of plain- 
tiff for $9,500. A motion for a new trial made by defendant was 
overruled by the court and judgment was rendered against de- 
fenglant for the amount of said verdict and costs. ‘Vo reverse 
said judgment this writ of error is prosecuted, 

It is first contended by counsel for defendant for a re- 
versal of said judgment that the verdict is against the manifes! 
weight of the evidence. It being the contention of defendant 
that there is no evidence in the record proving or tending to 
prove that the engine of defendant set fire to the weeds and 
grass on said right of way and that such proof is necessary. On 
the other hand counsel for plaintiff insists that while there is no 
direct proof that the fire on said right of way was caused by an 
engine of the defendant, that the facts and circumstances shown 
by the evidence were sufficient to warrant the jury in finding 
that said fire was so caused. 

Katie Dickman, a daughter of plaintiff, testified on her 
behalf that she saw a freight train going west on defendant’s 
road about 2:30 in the afternoon and that in about fifteen or 
twenty minutes thereafter she saw the fire on defendant’s right 
of-way and that it spread therefrom to the premises of plaintiff. 
Other witnesses on the part of plaintiff testified with reference 
to seeing fire on said right of way and with reference to its 
spreading therefrom to plaintiff’s premises. On the other hand 
the testimony on the part of the defendant tends to show that 
the fire on said right of way broke out about the noon hour of 
the day in question. The evidence on this issue was conflicting 
and it was for the jury to say what the evidence proved. 

The question still remains on this phase of the case as to 
whether taking the evidence on the part of plaintiff’s witnesses 
as true, the circumstances shown were sufficient to warrant the 
jury in finding that the fire in question was caused by one of de- 
fendant’s engines. 

In the case of Awe vs. C. M. & St. P. Ry. Co. 175 App. 
144, the court had under consideration the question of the origin 
of two different fires andl on page 150 the court says: ‘‘The evi- 
dence was conflicting as to the origin of this second fire * * * 
The evidence shows that a heavy freight train had passed west 
going up hill, just a few minutes before the fire was seen and 
that the engine was working hard. There was evidence that 
the right of way was grown up with weeds and grass and was 
burning that afternoon, and other evidence that the right of 
way had been burned over two or three days before. The jury 
evidently believed that the right of way was in bad condition, 


9 


me 


that it was fired by appellant’s engine, that that fire escaped to 
appellee’s adjoining field, and that appellant is responsible for 
the damage to appellee’s pasture. The presiding judge saw the 
witnesses and approved the verdict of the jury. * ~ ~ We do 
not feel warranted in disturbing the verdict.’’ 

In L. E. & W. R. R. Co. vs. Murray 86 App. 561, the court 
at page 462 says: ‘‘The evidence shows that appellee owns a 
farm north of ‘and adjoining the right of way of the appellant, 
upon which she had fences and other combustible property ; 
that a fire started upon the right-of-way of defendant, where it 
joins appellee’s farm, and from there communicated with the 
combustible material on her farm, and damaged her fences and 
other combustible property thereon. There was a slight conflict 
in the evidence as to whether or not there was any dry grass, 
dead weeds or other dangerous combustible material where the 
fire started, but the decided weight of evidence is to the effect 
that there was. * * * The evidence, in our opinion, fully sus- 
tains the verdict.’’ 

In I. C..R. R. Co. vs. Siler, 229 Ill. page 390, the court at 
page 396 says: ‘‘There was vavide nee tending to show that ap- 
pellant had allowed dry grass and weeds to accumulate upon its 
right of way; that the fire started in such grass and weeds and 
spread to the deceased’s premises immediately after tie passage 
of a gravel train of appellant; that the deceased commenced to 
rake the grass and leaves on her lot and near her house, and 
while doing so her clothes caught fire; that the fire was started 
by the negligence of appellant, and that the deceased exercised 
ordinary eare, under the circumstances for her own safety. In 
this condition of the record the judgment of the appellate court 
is final as to the facts.’’ 

It is contended by counsel for defendant that some eir- 
cumstances other than the mere passing of a train must be prov 
en. Under the decision on the Awe vs. C. N. & St. P. Ry. 
Co. supra and I. C. R. R. vs. Siler, supra. it would seem that the 
passing of a train along the right of way where dead grass and 
weeds had been allowed to accumulate, followed very shortly by 
a fire in said weeds and grass would be sufficient for the jury to 
find the railroad company negligent and that the fire was caus- 
ed by one of its engines. 

In this case evidence to the effect that dead grass and 
weeds had been permitted to accumulate along defendant’ right 
of way and that same caught on fire which was communicated 
(o plaintiff’s pasture, ete. was not disputed. While there is some 
conflict in the evidence with reference to the circumstances sur- 
rounding the starting of the fire, we cammot say that the jury 
were not warranted in their finding that said fire was caused 
through the negligence of the defendant. 

It is next contended by counsel for defendant that plain- 
tiff was not in the exercise of due care for her own safety when 
she received the injuries complained of. It was her duty to pre- 
serve her property if possible, using every reasonable effort 
consistent with ae personal safety. T. P. &W. Ry. Co. vs. Pin- 
dar, 53 Ill. 447; C. & A. Ry. Co. vs. Pennell, 94 Hl. 448; I. ©. late 
R. Co. vs. Siler, 036 Til. 890 

In the latter case the court at page 393 says: ‘‘ Where a 
person sees his property exposed to imminent danger through 
the negligence of another, he is justified in uisng every effort to 
save it which a reasonable prudent person would use under 
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similar circumstances, even though the effort exposes him to 
some danger which he would otherwise have avoided. Due care 
depends upon the circumstances surrounding the action. It is 
to be determined with reference to the situation in which he 
finds himself at the time. What is due care in one situation 
might be gross recklessness under different circumstances. Hve- 
ry one is bound to anticipate the results naturally following 
from his acts. The appellant was therefore bonnd to anticipate, 
when the fire started, that the decedent would try to put it out. 
This she was doing, and the allegation is that she was using all 
due care and caution for her own personal safety. If in so do- 
ing the fire which appellant had neghgently set out spread te 
and ignited her clothing without any want on her part of the 
care which an ordinarily prudent person would exerecies under 
the circumstances, the appellant should be held to have antici- 
pated such result as probable and to be liable therefor.’’ 

It is next contended by counsel for defendant that tlie 
trial court errer in rejecting testimony offered by defendant 
with reference to the ownership of the land over which the fire 
burned. The declaration charged and the proof showed that 
plaintiff had possession of said land. The title to the land was 
not an issue. The trial court therefore did not err in rejecting 
testimony relative thereto. 

Lastly, it is contended by counsel for defendant that the 
court erred in refusing instructions Nos. 5, 6,7, 8,9 and 10 of- 
fered.by the defendant. Instruction No. 5 is not supported by 
the evidence and is misleading. The court did not err in refus- 
ing same. Instruction No. 6 is uncertain in its language, using 
the word ‘‘fault’’ in connection with the action of the plaintiff 
instead of the word ‘‘negligent.’’ The court did not err in its 
refusal. 

Instruction No. 7 offered by defendant is argumentative 
in its Gharacter and there is no sufficient evidence on which to 
base the same. There was therefore no error in refusing: said 
instruction. Instructions eight and nine are based on the the- 
ory that the property destroyed was of no value and that the 
plaintiff was a mere volunteer in seeking to put out said fire. 
There is no evidence on which to base these instructions and the 
court did not err in refusing the same. 

Instruction 10, being the last of defendant’s refused in- 
structions seeks to submit to the jury the question of plaintiff’s 
mental condition. We do not think there was any evidence in 
the record warranting this instruction. The court, therefore, 
did not err in refusing to give this instruction. 

No question is made by defendant with reference to 
the amount of the verdict. The evidence in the record seems to 
fully warrant the amount of the same. 

Finding no reversible error in the record the judgment of 
the trial court will be affirmed. 

i Judgment affirmed. 
Not to be reported in full. 
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This is a suit begun by appellant in the Circuit Court of 
St. Clair County to recover compensation claimed to be owing 
to him as an Insurance Solicitor for appellee at Hast St. Louis. 
Appellant was in the employ of appellee as such solicitor from 
December 24, 1919 to May 31st, 1920. 

The contract of employment was a verbal one entered 
into by appellant with appellee’s Superintendent and was simi- 
lar in terms to a certain written contract between appellee and 
one of its other insurance solicitors, named Thigpen. The Thig- 
pen contract was admitted in evidence as plaintiff’s exlubit 
‘*B’’ and provided among other things that ‘‘On all industrial 
business written under this contract and turned in to the office 
to which the agent is reporting, the company will pay the agent 
compensation as follows: 

“No. 1. Seven times on an industrial increase of two 
dollars or less, any increase of more than two dollars being held 
in reserve by the company, where the amount of the weekly in- 
dustrial debit of the agent is not more than twenty dollars.’’ 

““No, 2. Fifteen times on an industrial increase of one 
dollar or less, any iperease of more than one dollar being held 
in reserve by the company where the amount of the weekly in- 
dustrial debit of the agent is not less than $20, or more than 
$45.00.’’ 

‘‘No. 3. Fifteen times on an industrial increase of one 
dollar and fifty cents or less, any increase of more than one 
dollar and fifty cents being held in reserve by the company, 
where the amount of the weekly industrial debit of the agent is 
more than $45.00.’’ 

“The agent shall not be entitled to the above times com- 
pensation unless the average per centage of collection of his 
weekly debit is ninety per cent for each two weeks’ period.’’ 

Appellant contends that under his contract he was en- 
titled to a collection commission of 20% which was paid and also 
for compensation for writing policies, which was not paid. He 
testified that he ‘‘wrote sixty dollars worth of policies, some- 
thing over 300 policies’’; that the company supplied him with 
a book to keep a record and that he made weekly reports to the 
superintendent. It appears that these weekly reports were sent 
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to the Chicago office of appellee and it in turn made a record 
thereof in a book or record called a ‘‘life register’? which con- 
sisted of the name of the policy holders whose applications had 
been accepted, the name of the agent who wrote the policy and 
the cancellation or lapsed policies. This Life Register was of- 
fered in evidence as Exhibit ‘‘C’’ by appellant, but was reject- 
ed because not sufficiently identified. Appellant’s Mxhibit ‘A’? 
was a statement of account between the parties hereto. dated 
May 31st, 1920 and showed a deficit in favor of appellee of 
$136.15. Said statement was signed by appellant and was ad- 
mitted in evidence. 

At the close of appellant’s evidence, appellee requested 
and the trial court gave, a peremptory instruction directing the 
jury to find the issues for appellee. 

There are five errors assigned. The most important be- 
ing the rejection of appellant’s Exhibit ‘*C’’ and the giving of 
the peremptory instruction. These are the only assignments of 
error it will be necessary for us to consider. 

Exhibit ‘‘C’’, the life register, was a record made by ap- 
pellee at its Chicago Office from data supplied by its agents at 
its East St. Louis office. It was then sent to its Superintendent 
at East St. Louis and was used by him in the course of appel- 
lee’s business in dealing with its policy holders and adjusting 
accounts with its agents or solicitors at East St. Louis. The 
Superintendent testified that he had checked the Life Register 
and that it was correct. While we are of the opinion that ap- 
pellant’s Exhibit ‘‘C’’ was sufficiently identified to warrant its 
introduction in evidence as an admission against the interest of 
appellee, under the following authorities: Adair vs. Adair Print- 
ing Co. 162 Ill. App. 511; MeDavid vs. Ellis 78 Ill. App. 381; 
‘McClurg & Co. vs. Williams, 180 Ill. App. 699; Second Borrow- 
ers & Inv. Bldg. Assoc. vs. Cochran 103 Ill. App. 29; Bartlett 
vs. Board of Education 59 Ill. 369, still we are unable from an 
examination of said exhibit and the testimony of appellant 
which is very indefinite and unsatisfactory to find that appellee 
on the whole record is indebted to appellant. Before appellant 
would be entitled to a ¥erdict in this case he must show by the 
evidence that appellee’s indebtedness to him is in excess of $136. 
This amount being conceded by appellant to be owing to appel- 
lee on the statement made by him designated Appellant’s Ex- 
hibit ‘‘A’’. Under appellant’s own theory of the contract he 
inust show a collection of 90% of each two weeks period in order 
to be entitled to anything in addition to his regular compensa- 
tion which he concedes he has received, and this except in a few 
instances he has failed to do. On the whole record, we are of 
the opinion and so hold that the court did not err in directing a 
verdict for appellee. 

The judgment of the trial court is therefore affirmed. 

/ Judgment affirmed. 
J Not to be reported in full. 
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Suit was instituted by appellee against appellants before 
a Justice of the Peace in Madison County, for the recovery of 
certain funds which appellee contends appellants wrongfully 
deprived him of, growing out of a certain partnership trans- 
action, had between appellee and one M. Cohn. A judgment 
was rendered in favor of appellee in Justice Court and on 
appeal to the @enit-Conmrt-ef-sard-eeunty~a trial was had re- 
sulting in a rdict and judgment in favor of appellee for 
$143.75. To reverse said judgment this appeal is prosecuted. 

While other errors were assigned the only assignment of 
error argued by counsel representing appellants is that the 
verdict of the jury is against the manifest weight of the evi- 
dence. 

The record discloses that appellee is a Hungarian, having 
lived in this country about seven years. He speaks only a few 
words in English and on the trial testified through an inter- 
preter. The testimony of appellee is to the effect that on or 
about May 15, 1920, appellee entered into a partnership for 
the conducting of a soft drink parlour in Granite City, with 
one Morris Cohn and paid him $582. for a half interest in the 
business. Said business was moved to a new location and was 
opened up on May 15. Appellant, Armin Weiss, is a Justice 
of the Peace in Granite City and appeared in appellee’s place 
of business about eight o’clock on the morning of May 15th 
and was introduced by appellee’s partner to appellee as “My 
Hungarian partner.” Soon thereafter appellee left his place 
of business to remove his personal effects to said business room. 
He had secured a dray for said purpose and while waiting for 
the same, entered a saloon and purchased a drink. While 
there, appellant, Weiss came in and said to him that he should 
not go into partnership with Cohn, that Cohn was a Rouman- 
ian Jew and was crooked, and that appellee would lose all his 
money. Appellee replied in effect that he was satisfied with 
his partnership and that if he lost his money he would blame 
no one but himself. Appellant, Weiss then told him that he 
was a Judge in Granite City, and that he could not go into 
partnership with Cohn without his consent and telephoned to 
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Appellant, Johnson, a practicing lawyer of Granite City .John- 
son appeared and talked with Appellant Weiss and they to- 
gether took appellee to Johnson’s office and prepared a paper 
which they informed appellee was a warrant for Cohn, but 
which was in faet a contract with appellant Johnson to collect 
the money appellee had paid to Cohn for a stipulated fee of 
fifty per cent of the amount collected. After procuring said 
contract, Weiss and Johnson proceeded to the place of busi- 
ness of Cohn leaving appellee at Weiss’ office. By intimating 
to Cohn that he might be prosecuted for keeping a house of ill 
fame and boot-legging, they secured from Cohn $500. of the 
$582. which appellee had paid for a one-half interest in said 
business. On their return to Weiss’ office, appellants told ap- 
pellee that Cohn had paid them $500 cf the $582 and gave ap- 
pellee a check for $250. Appellee said to them he could not see 
why he should not have all of his money. Appellants pomised 
to endeavor to get the other $82. from Cohn and would then 
pay Appellee all of his money. In about four days appellant, 
Johnson, compromised with Cohn for an additional $75. and 
secured for Cohn a receipt in full from appellee. Johnson then 
told appellee that according to the written contract, he, John- 
son, was entitled to retain one-half of the $575. collected. Ap- 
pellee objected to this stating that he had not employed him ts 
do anything for him, and that he did what he did against his 
wishes. Appellant Johnson then said to appellee that as he 
did not have to go into court he would charge him but 25 per 
cent. Appellee again objected to this on the ground that he 
had not employed him. Appellant Weiss informed Appellee 
that the law books said that Johnson was entitled to retain 
that amount. Appelle then consented that Johnson should re- 
tain $143.25. Appellee related the circumstances of said pay- 
ment to his friends and suit was brought a few weeks later. 

On the other hand the testimony on the part of appellants 
is to the effect that appellee was fully cognizant of all that 
was going on and acquiesced therein; that he knew that ap- 
pellant, Johnson was acting for him in the collecting of said 
funds from Cohn and that appellee signed said contract know- 
ing the contents thereof. 

No complaint was made in the oral or in the printed 
argument of counsel for appellants of the rulings of the court 
on the evidence or instructions. It was therefore a question 
for the jury on the facts and unless we are able to say that the 
verdict is against the manifest weight of the evidence we 
should not disturb the same. Gerdes v. Niemeyer, 193 Ill. App. 
574-575. In this case we are not able to say the verdict is 
against manifest weight of the evidence but we are of the 
opinion the jury were warranted in their finding. 

The claim is also made that after said collection appellant 
Johnson and appellee had a settlement and that appellee rati- 
fied what appellant Johnson had done and consented to per- 
mit him to retain $143.25. The facts however show that ap- 
pellee’s consent to his retaining this amount at that time was 
obtained from him by the statement of appellant, Weiss, that 
the law books said that Johnson could retain this amount. This 
would not amount to an accord and satisfaction. 

The law requires of an attorney the utmost degree of fi- 
delity towards all who employ him. Not only is the attorney 
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precluded from taking advantage of his superior knowledge 
and skill to the detriment of his client but in all controversies 
between attorney and client the burden is on the attorney to 
show that he faithfully informed his client as to all the facts 
and his rights in the premises. Faris v. Briscoe et al. 78 III. 
App. 242; Hill v. Montgomery 84 Ill. App 300. It was the duty 
of appellant Johnson to see to it that his client understood ful- 
ly the business in which he was engaged. This he did not do. 
Appellant Armin Weiss was present during the trial of this 
case in the lower court but did not testify. He alone knew 
whether all that appellant Johnson said in English was com- 
municated to appellee and all that appellee said in Hungarian 
was communicated to Johnson during these transactions. He 
failed, however, to take the stand and testify and failed to 
deny the statements attributed to him by appellee. 

Finding no reversible error in the record the judgment of 
the trial court is therefore affirmed. 

Judgment Affimed. 
“Tot to be reported in full. 
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Suit was instituted by appellee against appellants before 
a Justice of the Peace in Madison County, for the recovery of 
certain funds which appellee contends appellants wrongfully 
deprived him of, growing out of a certain partnership trans- 
action, had between appellee and one M. Cohn. A judgment 
was rendered in favor of appellee in Justice Court and on 
appeal to the Circuit Court of said county a trial was had re- 
sulting in a verdict and judgment in favor of appellee for 
$143.75. To reverse said judgment this appeal is prosecuted. 

While other errors were assigned the only assignment of 
error argued by counsel representing appellants is that the 
verdict of the jury is against the manifest weight of the evi- 
dence. 

The record discloses that appellee is a Hungarian, having 
lived in this country about seven years. He speaks only a few 
words in English and on the trial testified through an inter- 
preter. The testimony of appellee is to the effect that on or 
about May 15, 1920, appellee entered into a partnership for 
the conducting of a soft drink parlour in Granite City, with 
one Morris Cohn and paid him $582. for a half interest in the 
business. Said business was moved to a new location and was 
opened up on May 15. Appellant, Armin Weiss, is a Justice 
of the Peace in Granite City and appeared in appellee’s place 
of business about eight o’clock on the morning of May 15th 
and was introduced by appellee’s partner to appellee as “My 
Hungarian partner.” Soon thereafter appellee left his place 
of business to remove his personal effects to said business room. 
He had secured a dray for said purpose and while waiting for 
the same, entered a saloon and purchased a drink. While 
there, appellant, Weiss came in and said to him that he should 
not go into partnership with Cohn, that Cohn was a Rouman- 
ian Jew and was crooked, and that appellee would lose all his 
money. Appellee replied in effect that he was satisfied with 
his partnership and that if he lost his money he would blame 
no one but himself. Appellant, Weiss then told him that he 
was a Judge in Granite City, and that he could not go into 
partnership with Cohn without his consent and telephoned to 
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Appellant, Johnson, a practicing lawyer of Granite City .John- 
son appeared and talked with Appellant Weiss and they to- 
gether tock appellee to Jonnson’s office and prepared a paper 
which they informed appellee was a warrant for Cohn, but 
which was in fact a contract with appellant Jonnson to collect 
the money appellee had paid to Cohn for a stipulated fee of 
fifty per cent of the amount collected. After procuring said 
contract, Weiss and Johnson proceeded to the place of busi- 
ness of Cohn leaving appellee at Weiss’ office. By intimating 
to Cohn that he might be prosecuted for keeping a house of ill 
fame and boot-legging, they secured from Cohn $509. of the 
$582. which appellee had paid for a one-half interest in said 
business. On their return to Weiss’ office, appellants told ap- 
pellee that Cohn had paid them $500 of the $582 and gave ap- 
pellee a check for $250. Appellee said to them he could not see 
why he should not have all of his money. Appellants pomised 
to endeavor to get the other $82. from Cohn and would then 
pay Appellee all of his money. In about four days appellant, 
Johnson, compromised with Cohn for an additional $75. and 
secured for Cohn a receipt in full from appellee. Johnson then 
told appellee that according to the written contract, he, John- 
son, was entitled to retain one-half of the $575. collected. Ap- 
pellee objected to this stating that he had not employed him ts 
do anything for him, and that he did what he did against his 
wishes. Appellant Johnson then said to appellee that as he 
did not have to go into court he would charge him but 25 per 
cent. Appellee again objected to this on the ground that he 
had not employed him. Appellant Weiss informed Appellee 
that the law books said that Johnson was entitled to retain 
that amount. Appelle then consented that Johnson should re- 
tain $143.25. Appellee related the circumstances of said pay- 
ment to his friends and suit was brought a few weeks later. 

On the other hand the testimony on the part of appellants 
is to the effect that appellee was fully cognizant of all that 
was going on and acquiesced therein; that he knew that ap- 
pellant, Johnson was acting for him in the collecting of said 
funds from Cohn and that appellee signed said contract know- 
ing the contents thereof. 

No complaint was made in the oral or in the printed 
argument of counsel for appellants of the rulings of the court 
on the evidence or instructions. It was therefore a question 
for the jury on the facts and unless we are able to say that the 
verdict is against the manifest weight of the evidence we 
should not disturb the same. Gerdes v. Niemeyer, 193 Il. App. 
574-575. In this case we are not able to say the verdict is 
against manifest weight of the evidence but we are of the 
opinion the jury were warranted in their finding. 

The claim is also made that after said collection appellant 
Johnson and appellee had a settlement and that appellee rati- 
fied what appellant Johnson had done and consented to per- 
mit him to retain $143.25. The facts however show that ap- 
pellee’s consent to his retaining this amount at that time was 
obtained from him by the statement of appellant, Weiss, that 
the law books said that Johnson could retain this amount. This 
would not amount to an accord and satisfaction. 

The law requires of an attorney the utmost degree of fi- 
delity towards all who employ him. Not only is the attorney 
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precluded from taking advantage of his superior knowledge 
and skill to the detriment of his client but in all controversies 
between attorney and client the burden is on the attorney to 
show that he faithfully informed his client as to all the facts 
and his rights in the premises. Faris v. Briscoe et al. 78 IIl. 
App. 242; Hill v. Montgomery 84 II]. App 300. It was the duty 
of appellant Johnson to see to it that his client understood ful- 
ly the business in which he was engaged. This he did not do. 
Appellant Armin Weiss was present during the trial of this 
case in the lower court but did not testify. He alone knew 
whether all that appellant Johnson said in English was com- 
municated to appellee and all that appellee said in Hungarian 
was communicated to Johnson during these transactions. He 
failed, however, to take the stand and testify and failed to 
deny the statements attributed to him by appellee. 
Finding no reversible error in the record the judgment of 
{xe trial court is therefore affirmed. 
/ Judgment Affimed. 
J “Tot to be reported in full. 
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An action in assumpsit was brought by appellee against 
appellant to recover damages alleged to have been sustained 
by him by reason of his automobile being damaged in a col- 
lision on two different occasions. 

The record in this case discloses that sometime prior to 
the accident here in question appellee had procured from ap- 
pellant insurance on his automobile. This insurance covered 
fire, theft and collision. In each of the months of April, May 
and July, 1919, appellee met with an accident with his car and 
made a claim against appellant therefor. The claim for dam- 
ages for the accident which occurred in April amounted to 
$71.25 and was settled by appellant before this suit was 
brought. The amount claimed for damages which occurred 
on May 14, 1919, amounted to $58.25 and the amount claimed 
for damages to the car which occurred on the 15th of July, 
1919, amounted to $277.35. The evidence does not disclose 
specifically the cause of the accident in May, but the accident 
which occurred in July as testified to by appellee occurred while 
he was driving his car on the public highway. It seems the 
roads were muddy and that appellee met another car and that 
said cars came together and that appellee’s car skidded. 
As a result thereof, the wheels were badly smashed; some of 
the springs were broken; and the wind-shield and top were 
so badly injured they had to be replaced. 

The declaration filed by appellee consists of two counts. 
The first count is based on damages alleged to have been oc- 
casioned to appellee’s automobile about the 14th day of May, 
1919; the second count declares for damages alleged to have 
been sustained on the 15th day of July, 1919. Appellant filed 
the general issue and a special plea alleging payment of the 
claim of May 14, 1919. A trial was had resulting in a verdict 
for appellee for $335.80. A motion for a new trial was over- 
ruled by the trial court and judgment was entered on the ver- 
dict. To reverse said judgment this appeal is prosecuted. The 
assignment of errors was sufficient to include the points dis- 
cussed by counsel for appellant in his brief. 

At the close of appellee’s evidence appellant moved the 
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court to exclude the evidence and to instruct the jury to find 
the issues for appellant on account of an alleged variance be- 
tween the declaration and the proof, which said motion was 
denied by the Court. This ruling of the court is assigned as 
error. Appelant failed in said motion or in the instruction of- 
fered thereon to point out the variance relied upon. A motion 
to instruct the jury to find for a defendant on the ground of 
variance between the pleadings and the evidence is not suffi- 
cient to raise the question of variance, unless the defendant 
by his motion, indicate specifically in what the variance con- 
sists. This in order to enable the court to pass upon it intelli- 
gently and also to enable the plaintiff to so amend his decla- 
ration as to make it conform to the evidence. Probst Con- 
struction Co. v. Foley, 166 Ill. 31-33. Illinois Central R. R. Co. 
vs. Fred Behrens, 208 Il. 20; Zellers vs. White, 208 Ill. 518-523. 
Tulo vs. O’Gara Coal Co., 183 App. 423-427. 

In Probst Construction Co. vs. Foley, supra, the court in 
discussing this question at page 33 says: “At the close of 
planitiff’s case the defendant moved the court to instruct the 
jury to find for the defendant, on the ground of a variance 
between the pleadings and evidence, and that the evidenca 
introduced did not prove or tend to prove a cause of action 
against the defendant. The overruling of said motion is as- 
signed for error. In order to raise the question of variance 
it was necessary for the defendant to indicate specifically the 
variance and point out in what it consisted, so as to enable the 
court to pass upon the question intelligently, and also to en- 
able the plaintiff to so amend his pleading as to make it con- 
form to the evidence. The defendant not having done this, 
but having charged a variance only in general terms the ob- 
jection must be considered as waived, and the question of var- 
iance cannot be raised here. St. Clair County Benev. Society 
v. Fietsam, 97 Ill. 474; Lake Shore and Michigan Southern 
Railway Co. v. Ward, 135 id. 511; Richelieu Hotel Co. vs. Mil- 
itary Encampment Co. 140 id. 248; Murchie v. Peck Bros. & 
Co., 160 id. 175; Swift & Co. v. Madden, 165 id. 41.” 

In view of the foregoing authorities we hold that the 
court did not err in refusing to grant the motion of appellant 
to instruct the jury to find the issues for appellant in the trial 
court. It might also be observed that in our judgment there 
is no substantial variance between the allegations of the dec- 
laration and the proof. 

It is next contended by appellant that the court erred in 
the giving of the two instructions given on behalf of appellee 
for the reason that said instructions omitted the word “if” 
after the word “that” in the first line of each instruction. It 
being argued by counsel for appellant that the failure to so 
insert the word “if” in effect amounted to the court saying 
“that the plaintiff has proven his case and that they should 
find the issues for plaintiff.” We have examined these in- 
structions in view of the criticism made and are of the opinion 
that the omission of the word “if” from each of said instruc- 
tions is so palpably a clerical error that the jury could not have 
been misled thereby. 

This court in the case of Madrey v. Meyers, 140 App. 218, 
in discussing a similar matter at page 219 says: “The omis- 
sion of the word ‘if’ in the introductory part of appellee’s first 
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given instruction does not materially affect the meaning, and 
was so palpably a mere clerical mistake that the jury could 
not have been misled by it.” We hold that the giving of these 
two instructions on behalf of appellee was not reversible er- 
ror. 

It is next contended by appellant that the court erred in 
failing to give its refused instruction No. 2. We have exam- 
ined this instruction and are of the opinion that it is substan- 
tially correct except that it leaves to the jury the question of 
what constitutes a material matter or issue in the case. There 
was no instruction in the series given that definitely pointed 
out to the jury what were the material facts or issues in the 
case. This being the state of the record there was no substan- 
tial error in refusing said instruction. 

In our judgment the verdict of the jury in favor of ap- 
pellee on the issues involved was amply supported by the evi- 
dence and unless serious error occurred in the ruling on the 
instructions, we would not be inclined to reverse the case on 
that account. 

It is next contended by appellant that the court erred in 
its ruling on the evidence with reference to the cost of the re- 
pairs made on appellee’s automobile occasioned by the acci- 
dent which occurred on July 15th. One of the grounds of this 
contention is that the court allowed proof of the value of the 
repairs made on the car without requiring proof that the ne- 
cessity of these repairs was caused by the collision in question. 
That objection was not made on the trial when the evidence 
was offered and is therfore not well taken at this time. 

Another complaint is that the court allowed proof of the 
cost of repairs made with new material instead of second- 
hand material. We do not understand that when repairs are 
to be made on a car that has been injured in a collision or acci- 
dent that these repairs are to be made from used or second- 
hand materials. No cases are cited by appellant in support 
of his contention that such should be the case. For this reason 
we are of the opinion there was no substantial error in the 
rulings on the evidence. 

Finding no reversible error in the record the judgment 
of the trial court will be affirmed. 

Judgment Affirmed. 

Not to be reported in full. 
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Elmer Minson and twenty four others, coal miners, who 
had been employed by the St. Lows-Coulterville Coal Co. filed a 
bill in chancery to the September Term, 1917, of the circuit 
Court of St. Clair County, agaivst George Hippard, R. J. Wil- 
son, the St. Louis-Coulterville Coal Company, and appellants, 
Harry R. Wilson and William J. Wilson, partners doing busi- 
ness as Wilson Bros. for an accounting. A demurrer to the 
original bill having been sustained, on leave given an amended 
bill was filed. 

Said amended bill set forth that the mine of the St. Louis- 
Coulterville Coal Company, which had been operated by the 
defendant, George Hippard, had been shut down in the summer 
of 1915 becaues the payrolls, due June 15th and June 30th, 1915, 
for $5000.00 and $3,748.87 respectively, were due and remained 
unpaid; that in order to resume the operation of said mine and 
to pay the miners the money due them, a contract was entered 
into on October 21, 1915, by George Hippard, party of the first 
part, Wiliam Wright, W. T. Heffington and Ed Holmes (repre- 
senting the complainants and other miners who had been em- 
ployed by said company) parties of the second part, and said 
coal company as party of the third part; that by the terms 
thereof Hippard was to operate said mine and defendant R. J. 
Wilson, as representative of said miners, was to have a super- 
visory contro] of same and to collect the incoming receipts and 
to pay operating and other expenses and the current pay rolls 
and royalties; that the profits beyond these expenses were to 
apply on back royalties and to pay the pay roll of June 30th, 
1915, in proportion to the amount due each of said parties as 
appears in said contract; that this agreement was to continue 
until May 1, 1916. Said bill further alleges that said mine was 
carried on under said contract, but that before the date of its 
expiration it became apparent that the objects of the agreement 
could not be fully accomplished within the time specified there- 
in, and that a second contract similar in effect was entered into 
by said parties on May 1, 1916, to continue for one year from 
that date. Said second contract consisting of fifteen paragraphs 
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was fully set forth in said bill. Paragraph 11 thereof is parti- 
cularly involved in this suit and is as follows, to-wit: 

“11. It is further agreed that the balance of said pay 
voll due on the 30th of June, 1915 and the balance of said back 
royalties shall be paid in full prior to May 1, 1917; that from 
the time of such payment in full of such pay roll and back 
royalties to the termination of this contract, any net profits that 
may accrue from the operations of said coal mine shall be dis- 
tributed in the following manner: one-fourth of it to the party 
of the first part (Hippard) ; ene-fourth te said R. J. Wilson, per- 
sonally, as additional salary for his services herein; and one- 
half to parties of the second part (the miners), their represen- 
tatives and assigns, who, at the time of the payment in full of 
said back pay roll and royaities, hold statements for money due 
them on account of said back pay rol, due June 50th, 1915, 
which one-half of such net profits is to be considered as interest 
on the amount due them on account of their failure to receive 
their wages when the same became due and payable.’’ 

After setting fourth said contract said bill further avers 
in effect that in December, 1916, each of the miners were assess- 
ed and paid from the current pay rolls $15. to meet operating 
expenses of said mine; that under said second contract about 
$80,000. was earned over and above the expenses in said agree- 
ment provided for and paid; that of this net balance one-fourth 
belonged to Hippard, one-fourth to R. J. Wilson and one-half to 
said miners. Said bill further charges that said R. J. Wilson 
did not so apportion said profits, but on the contrary he paid 
Hippard one-fourth and himself one-fourth thereof, and settled 
with said miners other than complainants in some manner not 
set forth; that by fraud, conspiracy and misrepresentation Wil 
son Bros. who were then conducting a store, obtained state 
ments from some of the complainants of the amounts owing to 
them by said Coal Company and advanced goods therecn, say 
ing that they would collect the wages as shown thereon and sat- 
isfy the bill for said goods as far as it reached, the over-plus, if 
any, to go to said miners; that if they, Wilson Bros. were un- 
able to collect from R. J. Wilson, then the miner was to pay the 
store bill from other means; that Wilson Bros. collected from 
R. J. Wilson, under said contract, the wages owing complain- 
ants and in addition thereto as profits from said business four- 
teen times the amount of said wages; that upon protest of the 
miners that the profits had not been accounted for, Wilson Bros. 
refunded one-half said profits to complainants respectively and 
kept the other half for their commission for getting the money 
from R. J. Wilson and paying themselves said store bills. 

That R. J. Wilson and Hippard also procured some of the 
statements by falsely representing that there were no profits 
and that the mine was running at a loss; that said R. J. Wilson 
and Hippard kept all profits due the miners on the statements 
held by them under the pretext that it would be usury for the 
miners to draw the one-half due them under said contract, and 
stating that if any noise was made about it, Hippard would 
claim all of said profits on said statements and the miners woul 
get nothing above five per cent per annum as interest on the 
amount of said statements in addition to the principal thereof. 
Said bill also avers on information the amount it was claimed 
each complainant was entitled to and the amount he had receiv- 
eel. Said bill prayed for an accounting and a decree that the 
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money alleged to have been illesally taken by said defendants 
be refunded to complainants, ete. 

Joint and several answers were filed by R. J. Wilson and 
Wilson Bros. in and by waich they admitted the making of the 
two contracts as alleged in said bill; and that each of said min- 
ers Was assessed $15. but aver that within sixty days said as- 
sessment was paid by R. J. Wilson; they denied that $80,000. 
was earned under the second contract as profits, but admit 
there was a net balance of which one-fourth belonged to Hip- 
pard and one-fourth to R. J. Wilson, but deny that one-half 
thereof belonged to said miners for the reason it was averred 
that a great many of them had assigned and disposed of their 
interest in said statements in said contract mentioned ; and fur- 
ther deny any fraudulent or unfair means in acquiring the 
same. 

Appellants, Wilson Brothers aver in their said answers 
that said statements were obtained in good faith and for a valu- 
able consideration namely; for goods to be received from the 
store operated by them and that said statements were assigned 
and delivered to Wilson Brothers for value and that such as- 
signment transferred all the interest of said complainants in- 
dividually in said statement to them. 

The existence of a conspiracy between R. J. Wilson and 
appellants to defraud complainants and the other of said miners 
is denied in said answer. Said answer also denied that com- 
plainants were entitled to an accounting or to any relief prayed 
for in said amended bill of complaint. Hippard filed a cross- 
bill which he later amended in and by which he sought to have 
paragraph eleven of said second contract construed as a usur- 
ious agreement, and charged in said cross bill that said miners 
were entitled to nothing more than simple interest on said pay 
roll indebtedness. 

Said cause was referred to the Master upon the pleadings 
for the purpose of taking proofs and for a report thereon, to- 
eether with his findings on the facts, and his conclusions of law. 
The Master took the evidence and made a report finding the 
issues for the complainants in the amended bill and against ap- 
pellants, Wilson Brothers and cross complainant, Hippard. The 
facts as found by the Master in said causes are substantially as 
alleged in said amended bill of complainant as hereinabove set 
forth, and to the effect that said miners, part of whom are com- 
plainants in the amended bill, and part of whom are interven- 
ing petitioners, continued to work in said mine undey said sec- 
ond contract and as a result thereof, after the payment of the 
royalty due the Coal Company, and the payment of the current 
pay roll and other operating expenses, there remained on May 
1, 1917, a net profit of approximately $43,225.98 and in addi- 
tion thereto that there remained certain coal accounts, a part 
of which has since been collected. 

The Master further found that shortly after May 1, 1917, 
and before the filing of the original bill herein on August 28th, 
1917, said R. J. Wilson who had in his hands the said net profits 
derived from the operation of said mine, proceeded to divide 
the same by retaining one-fourth as his share; by paying Hip- 
pard one fourth ther non as his share and the remaining one- 
half he distributed in the following manner: In all cases where 
the miner still held his wage statement of June 30th, 1915 his 
share, (based on the ratio which the amount of June 30, 1915 
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wage statement bore to one-half of said profits), was paid di- 
rect to him. In every case where Wilson Bros. held said wage 
statement said pro rata share of said miners was paid to them. 
In the cases where Hippard held said wage statements said pro- 
rata shares were paid to him, and where R. J. Wilson held said 
wage statements, the pro rata shares were retained by him. 

The master further finds that Wilson Bros. received all 
of the wage statements held by them, in July and August 1915, 
being approximately ten months before the making of the con- 
tract of May 1, 1916, which contained the provision concerning 
the right of the miners to share in the profits, and finds that no 
profit-sharing plan had been discussed at the time these wage 
statements were delivered to’ Wilson Bros. and that it was not 
intended by any of the holders of said statements to assign or 
transfer any profits accruing under said contract. Said con- 
tract at that time not being in existence; that it was the inten- 
tion of the parties on each side of the transaction that the wage 
statements so delivered to Wilson Bros. were to be held by them 
as security for store accounts and with the intention that when 
a sufficient amount had been collected by Wilson Bros. on said 
wage statements to Satisfy said store accounts that then any 
further balance collected on said wage statements should belong 
to said miners respectively. 

The Master found specifically the amount of the dividend 
or profits which had accrued on each statement under said con- 
tract or agreement, the amount of the store account if any ow- 
ing to Wilson Brothers by the party in whose name the state- 
ment had been issued, the amount that had been paid such party 
and the balance owing to him on the theory he was entitled to 
the full amount of profits that had accrued on said statement 
under said second contract after deducting therefrom said store 
account, if any. 

The master recommended that Wilson Bros. be decreed 
to pay over to said master said sums for the use of said com- 
plainants respectively and that certain cash in the hands of R. 
J. Wilson amounting to $2241.18 and the proceeds from the sale 
of certain bills receivable amounting to $5097.86 should also be 
distributed by the Master when turned over to him in the pro- 
portion and according to the terms of paragraph eleven of said 
contract. 

Exceptions to the master’s report were overruled and 
said report was approved and confirmed by the court and a de- 
cree was accordingly entered against appellants Wilson Bros. 
From said decree this appeal is taken. Hippard and the other 
defendants in said proceeding not having appealed. While ap- 
pellants assigned numerous error on the record, in our opinion 
there are only two, to which we need give attention. First, dic 
the transaction whereby Wilson Bros. procured said wage state- 
ments constitute a sale thereof or did said transaction only 
umount to a pledging of said statements as security for the 
store accounts then owing by them and for future advancements 
to said miners? Second, was there an accord and satisfaction 
of said claims? The evidence shows without question that Wil- 
son Bros. procured said wage statements shortly after the exe- 
cution of the contract of October 21st, 1915 when the two pay- 
rolls were still unpaid and at a time when said mine was being 
operated under great financial difficulty and when there was no 
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assurance that the operation of said mine would prove success- 
ful and that the payrolls or pay statements would be paid. 

The Master found ,and we think the evidence supports 
the finding, that Wilson Bros. took said wage statements as se- 
curity for their store accounts. Practically all of the complain- 
ants who testified, testified to the effect that Harry Wilson told 
them that if the coal company did not pay said wage statements, 
they would hold said parties respectively for their sotre bills. 
Harry Wilson, himself while on the stand repeatedly stated in 
effect that he told the miners that he could not carry them with- 
out security, ete. Said statements corraborate the testimony of 
complainants on that point. We therefore hold that the couré 
did not err on its finding and decree on this issue. 

(2) Was there an accord and satisfaction between the 
complainants and Wilson Bros. of the claims for profits under 
said contract? In Janci vs. Cerny, 287 1. 359, the court at page 
368 says: ‘*The payment of a part, only, of a debt which is duce 
and the amount of which is uncertain will not satisfy the whole 
debt, but where there is a dispute in good faith as to the amount 
due, a payment by the debtor of the amount admitted to be due, 
in full settlement, if accepted by the creditor, is a satisfaction 
of his claim ’’ Citing Ostrander vs. Scott, 161 ILL. 339; Lapp. vs. 
Smith, 183 id. 179; Canton Union Coal Co. vs. Parlin & Oren- 
dorff Co. 215 id. 244; Snow vs. Griesheimer, 220 id. 106, 

There must be a dispute in good faith as to the amount 
due before the payment of a sum less than the amount due will 
constitute an accord and satisfaction. Where was there such 
dispute in this case? R. J. Wilson paid over to Wilson Bros. a 
sum equal to seven times the amount of the respective wage 
statements of said miners held by Wilson Bros. In every in- 
stance the amount was certain and definite and was paid with 
out question. Neither was there any question raised by the 
miners concerning the correctness of the store bills held by Wil- 
son Bros. against them respectively. The only basis for a dis- 
pute came when Wilson Bros. arbitrarily declared their inten 
tion to retain 50% of the amount collected on each pay state- 
ment. This does not in law constitute a dispute in good faith 
1 Corpus Juris pages 554-555. Demars vs. land Co. 37 Minn. 
418-19; Farmers Life Ass’n. vs. Cain 224 Ill. 599. 

In Farmers Life Ass’n. vs. Cain, supra, the court at page 
606 says: ‘‘Where there has been a compromise, in good faith, 
of unliquidated or disputed demands, where there is an honest 
difference between the parties as to the amount due, such an 
accord with satisfaction is binding. (Hayes vs. Mass. Life Ins. 
Co. 125 Tl. 626; Ostrander vs. Scott, 161 Ill. 339.) The plead- 
ings now under consideration show no such honest difference 
between the parties. * * * The cases principally relied upon 
by appellant on this branch of the controversy are Rigdon vs. 
Walcott, 141 Ill. 649; Papke vs. Hammond Co. 192 id. 631; 
Hartley vs. Chicago and: Alton Railroad Co. 214 id. 78; and 
Chicago City Railway Co. vs. Uhter, 212 id. 174. In the first of 
these cases no question of accord and satisfaction arose. The 
other cases were suits for personal injuries where the damages 
claimed were of necessity unliquidated, and it was not, 
and could not be, contended in either case that the 
release was given as evidence of the satisfaction of a liquidat 
ed claim for money due upon the payment of a smaller sum. 
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Such a release as was under consideration in each of those three 
cases, if otherwise valid, is evidence that the parties have by 
their own agreement liquidated the damages and that the dam- 
ages so liquidated have been paid. Here the parties could not 
by agreement, except upon a new consideration, fix the amount 
due. It was already liquidated by the policy.’’ 

It is our opinion and we so hold that there was no dis- 
pute in good faith as to the amount coming to the complainants 
under said wage statements for profits under paragraph 11 of 
said contract dated May*1st,!1916. It therefore follows that 
there was not an accord and satisfaction of said claims. 

_ What we have said sufficiently disposes of the questions 
raised by the assignments of error in this case. Finding no re- 
versible error in the record, the decree of the trial court will be 
affirmed. 

> Decree affirmed. 
/ Not to be reported in full. 
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Appellee filed a bill in the Cireuit Court of Jefferson 
County against appellant, her husband, for separate mainten- 
ance. The record discloses that the parties hereto were married 
on August 13, 1919 and that their final separation occurred on 
November 25, 1919. Appellant was past seventy years of age 
‘and had been married twice before. By each of his former wiv- 
es he had had seven children. Appellee was about fifty-three 
years of age and had been married once before and had three 
children. All of the children of both appellant and appellee 
were of mature years. No children were born of the marriage 
in question. 

The record also discloses that appellant was a well-to-do 
farmer owning some 420 acres of land in Jefferson County 
where he had resided until his marriage to appellee, after which 
he bought property in Dahlgren and removed to the same. 

The bill charges that on divers occasions appellant had 
been guilty of extreme and repeated cruelty toward appellee and 
that such conduct rendered it unsafe and improper for her to 
live with him; that she had left tim on three different occasions 
prior to the final separation which occurred on November 25, 
1919; that she had gone back to live with appellee on the form- 
er occasions on the strength of his promises to her to treat her 
as a wife should be treated, but that on each occasion on her re- 
turn his conduct became more unbearable and finally became so 
‘intolerable and unendurable”’ that she was compelled to leave 
him; the bill further charges that appellant was a man of un- 
usually high temper; and that without the slightest cause there- 
for he would address toward appellee opprobious epithets and 
threats of personal violence, rendering it unsafe for her to live 
with ‘him; that appellant at different times accused appellee of 
being intimate with other men and charged her with being preg- 
nant and said that if she was in that condition he was not the 
father of the child. To said bill appellant filed an answer ad- 
mitting the marriage and separation but denying all of the ma- 
terial charges made in said bill against him. A trial was had 
before the chancellor in open court, a finding was made in favor 
of appellee and a decree for separate maintenance was rendered 
awarding appellee alimony at the rate of $35. per month and a 
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solicitor’s fee of $150. Counsel for appellant make no claim that 
the allowance of alimony and solicitor’s fee, if appellee is en- 
titled to the same, is not reasonable, so the only matter that we 
have before us to determine on this appeal, is as to whether the 
evidence in the record supports the findings and decree of the 
court. 

Without going into a review of the testimony in detail it 
is only necessary for us to say that while there is no evidence in 
the record disclosing any acts of personal violence towards ap- 
pellee, the record does disclose that appellant was extremely 
jealous of appellee; was high tempered and was given to making 
remarks and charges against appellee that to any virtuous wo- 
man would be extremely humiliating and so fay as words can be 
said to be cruel, they partook of that character. ‘The record dis- 
closes that appellee left appellant the first time only about thre- 
or four weeks after their marriage and that on two other occas- 
ions she left him before the final separation. On each occasion 
that she left, appellant strenuously urged and entreated her to 
return. The evidence tends to show he would take back the 
things he had said and in effect promised not to repeat them. 
On one occasion appellee and appellant were seated in their yard 
when a medicine man stopped. Appellee gave hima seat and 
went to the orchard and gathered some peaches which the medi- 
cine man, herself, and her husband ate of. Some remark was 
made by the medicine man with reference to some neighbors and 
appellee on inquiring what was the matter with him, the medi- 
cine man replied ‘‘twins.’’ After the medicine man had gone 
appellant rebuked appellee for her conduct in giving a chair to 
the medicine man and in getting the peaches and told her that 
the next time anyone came she should take her place on the 
back porch. 

On another occasion when she had left appellant for some 
trouble they had had, she went to St. Louis to visit a son who 
was a street car conductor in that city. Appellant intimated 
she had gone there for improper purposes, or in other words to 
be with some other man. Similar charges were made by appel- 
lant against appellee on other occasions. 

No charge was made by appellant on the hearing that his 
wife was not a virtuous woman or that she had been guilty of 
conduct of the character which the evidence tends to show ap- 
pellant had charged her of. Appellant denied in large part the 
testimony of appellee. However, there is evidence in the record 
of other witnesses tending to corroborate appellant’s testimony. 
We are therefore of the opinion that the evidence in the record 
warranted the trial court in making a finding in favor of appel- 
lee and in rendering a decree for separate maintenance. 

In Farnham vs. Farnham, 73 Ill. 497, the court at page 
499 says: ‘‘There is nothing that inflicts so deep and cruel a 
wound upon a pure wife as a false accusation of want of chast- 
itv, beside which the physical injuries proved in this case are as 
nothing. The law has made the one a cause of divorce, but not 
the other. It would be a reproach to our laws if it were uot 
permissible for a wife to abandon a husband who should con- 
tinually, without just reason, reproach her with a want of virtue 
and fidelity to her marriage vows.’’ This same language was 
used in Ward vs. Ward, 103 Ill. 483. 

In Johnson vs. Johnson, 125 Ill. 510, the court at page 
515 says: ‘‘But a wife who is not herself in fault is not bound 
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to live and cohabit with her husband if his conduet is such as to 
directly endanger her life, person or health, nor where the ius- 
husband pursues a persistent, unjustifiable and wrongful course 
of conduct toward her, which will necessarily and inevitably 
render her life miserable, and living as his wife unendurable. 
* * * If the husband voluntarily does that which compels his 
wife to leave him, or justifies her in doing so, the inference 
may be justly drawn that he intended to produce that result, on 
the familiar principle that sane men usually mean to produce 
those results which naturally and legitimately flow from their 
actions. And if he so intended, her leaving him would, in the 
case put, be desertion on his part, and not by the wife.”’ 
Finding no reversible error in the decree of the trial 
court, it will be affirmed. 
Decree affirmed. 


We Not to be reported in full. 
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The People, etc., 
Defendant in error, 
VS. Error to Lake. 


Max Maxim, Plaintiff 


inverror, 222 L.A. 663 

DIBELL, P. Jd. Max Maxim was indicted in the circuit 
court of Lake County uoon thirteen counts charging wilful 
sales of intoxicating liquor in the County of Lake while 
it was prohibition territory, with the 14th count charging 
the maintenance of a common nuisance by said sales. There 
was a plea of not guilt, , a jury trial, and a verdict of 
guilty under every count except the 13th. A motion for a 
new trial was interposed and overruled, and a like motion 
in arrest of judgment, which was overruled. Defendant was 
fined $100. under each of the first six counts, and #200. 
under the 14th count ani was sentenced to imprisonment in 
the county jail for thirty days under each of the first 
Six counts, not concurrently, and for sixty days under the 
14th count, and it was adjudged that the place where said 
liquor was sold be abated until Maxim gave bond oursuant 
to law. Maxim has sued out this writ of error to review 
the judgment. 

Plaintiff in error concedes that the evidence warranted 
a conviction upon the counts upon which judgment was enter- 
ed, but it is urged the sentence is unjust and fer in excess 
of wh t was justified by the evidence in the case. The 
People rely upon People v. Hiliott, 272 Ill. 592, as de- 
Gisive that this sentence, which is less than the maximum 


provided by law, cannot be disturbed by this court because 
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of its severity. We have examined the evidence and con- 
clude that the sentence is not unreasonably severe and 
_ We are therefore not called uoson to decide whether there 
could be a case where the severity of the punishment would 
require our intervention/ The provision requiring that 
the place of business be abated until bond is given is 
authorized and required by statute and Maxim can avoid 
that feature of the punishment by giving the bond required 
and abandoning the sale of liquor at that place. 

The judgment is affirmed. 
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STATE OF ILLINOIS, } 


SECOND DISTRICT. (8S. 1 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do- hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


we Appellate Court, at Qttawa, this a) A __day of 
oS Zee in the year of our Lord one thousand 


nine hundred and -gwenty- a, 


of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the fourth day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-one, within and for the Second District of the State 
of Illinois: 

Present--The Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. NORMAN L. JONES, Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 


JUSTUS L. JOHNSON, Clerk. 7” 
Dy >) Pe yTR &@& 
CURT §. AYERS, Sheriff. fed Fe FH iolis 











BE IT REMEMBERED, that afterwards, to-wit: on 
Ni the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Ida Martin, Administratrix, 


etc., 


Appeliant, 
VSe Appeal from Lake. 
Chicago, North Shore ana 


Milwaukee Railroad, 


a 


Appellee. 


or) 


9227.4. $63 


In the month of September, 1917, the Chicago, North 


DIBELL, Pe. J. 


Shore and Milwaukee Railroad operated an electric railroad 
from Evanston, Illinois, to Milwaukee, Wisconsin, passing 
through the City of Highland Park, in Lake County, where it 
maintained a station at Vine Avenue, which street its double- 
track right of way crossed by means of a viaduct. North- 
bound trains used the East track, and south=-bound trains the 
West eae and on the outside of each track at Vine Avenue 
there Was a long platform and a small shelter house for the 
convenience of passengers. There was no platform between 
the tracks nor any way for persons to cross from one plat- 
form directly to the other except by walking upon the fonda 
bed itself. On September 26, 1917, Addison De Hart was 
struck by a south=bound train of said railroad while he 

was in the act of crossing said railroad tracks from the 
west platform to the east one, and was instantly killed. 

His administratrix brought this suit to recover damages 

for his death and at the trial, at the close of plaintiff's 
evidence, the court, on defendant's motion, instructed the 
jury to return a verdict for defendant. Judgment was enter- 


ed on said verdict and plaintiff appeals. 
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On the night in question the deceased, who was a 
soldier in the United States army, stationed at Ft.Sheridan, 
came upon the west platform at the Vine Avenue Station with 
three other soldiers. The evidence is not clear as to 
their purpose, but apparently they had been walking to 
Highland Park and had come upon the platform to take 
shelter from the rain. The only witness who saw them be- 
fore the accident testified that there was some discussion 
among them during the time they were on the platform as to 
whether they should go to Highland Park or go back “home", 
by which was probably meant Ft. Sheridan. During this 
discussion the four took shelter at the s@uth end of the 
shelter house on the west or south-bound platform. About 
92:15 P.M., after these four soldiers had been on the plat-— 
form a considerable space of time, an express train came 
from the north on the west track and a local train from the 
south on the east track. The express train was not schedul-— 
ed to make a stop at the Vine Avenue Station, and the motor- 
man of the north bound train shut off his headlight so ag 
to give the motorman of the south bound train an unobstruct- 
ed view of the station and to enable the south bound cxpress 
train to pass through without slackening speed. The south 
bound express train was going about 30 miles per hour and 
just as it was about to pass the station the four soldiers 
mentioned dashed out across the west platform onto the track 
and were struck by the train and all were killed. 

The declaration contains seven counts, of which the first, 
third, fourth and seventh charges that the deceased was a 
passenger. The second count charges that the deceased was 
rightfully and lawfully on the station grounds and while 
using due care, was struck by the train through the careless, 


negligent and unskiliful management of the same. The fourth 
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_ count charges that the deceased was on the station plat- 
form for the purpose’ of being transported from Vine drew 
Station to Ft. Sheridan, and that the defendant was run- 
Ning the train at a negligent, unlawful and illegal rate 

of speed. The sixth count charges that the defendant was 
required to bring its train to a full stop when another 
train om another track was receiving or discharging passen- 
gers, and that deceased, while on the station grounds for 
the purpose of boarding a train to be carried from Vine 
Avenue Station to Ft. Sheridan, was struck by an express 
train which was not brought to a full stop. In none of 

_ the counts of this declaration is there any allegation 

that the deceased was a licensee or a trespasser and that 
the defendant wilfully and wantonly ran him down and Billdéd 
him. 

In our opinion deceased was not a passenger of defend- 
ant at the time he was struck and killed. There is no evi- 
dence to show that Pe Hart had in his possession a ticket 
entitling him to ride upon a train of defendant. He was 
not on the proper platform from which to take passage on 
the north-bound train and no train was scheduldd to stop at 
the platform on which he had been standing for a consider- 
able time. There is someevidence in the record tending to 
show a difference of opinion among the four soldiers as to 
whether or not they should take a train at all, and also 
some evidence to show that they had mounted to this platform 
merely for the purpose of taking shelter from the rain. In 
this state of the evidence, we feel that the case of C. & EF. 
I. Re Re Co. v. Jennings, 190 Ill. 478, and the cases there 
cited, are decisive of this point and that the question of 
whether or not deceased was a passenger was a question of 


law for the lower court, which was there correctly decided. 
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Furthermore, the evidence is convincing, in our opinion, 
that deceased was guilty of such contributory negligence 

at the time of his death as would bar a cause of action, 

He was on the station platform for a considerable time be- 
fore the arrival of the train which killed him. When the 
south—bound train anproached the station, at which it was 
not scheduldd to stop, its head=light was shining brightly. 
If deceased had exercised ordinary care, he could not have 
failed to see this approaching train before he stepped onto 
the track on which it was running. It is apparent that he 
and his companions a have started up suddenly and dashdd 
out onto the tracks with the idea of crossing to the east 
platform, without looking to the north at all to ascertain 
if a train was approaching from that direction. Deceased 
was a trespasser in going upon that track on his way to the 
east platform when he should have descended to the street 
level for that purpose and, as there is neither allegation 
nor evidence that the defendant ran him down wilfully and 
wantonly, a suit based upon that ground must have failed, 
We hold that the trial court was justified in giving the 
peremptory instruction for defendant, as the evidence of 
the plaintiff failed to establish her case, under any count 


of the declaration. The judgment is therefore affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, |} .. 

SECOND DISTRICT. (S88 1 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of -October, 


in the year of our Lord one thousand nine hundred and 
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[ep the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
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Emma Lowe, -  ) 
Appellee, 

VSe Appeal from Kankakee. 
“Lloyd W. Lowe, 
Appellant. 
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On September 25, 1919, Emma Lowe filed a bill 


Dibell fu. 


of complaint against her husband, Lioyd W. Lowe, for a divorce 
on the ground of extreme and repeated cruelty: Defendant enswer= 
ed, denying the cruelty. Afterwards, on motion of defendant, 
the issue whether defendant was guilty of extreme and repeated 
cruelty ws charged in the bill was submitted to a jury. There 
was a verdict finding the issue for complainant and finding 
defendant guilty of extreme and repeated cruelty, as charged. 

A motion for a new trial was heard and denied. Thereafter 
evidence was heard by the court on the question of alimony, 

and on September 25, 1920, a decree of divorce was entered, 

and the decree further found that defendant was the owner of 
certain real estate, and alimony was awarded to complainant, 
payable monthly till the further order cf the court, and solici- 
tors fees were allowed to complainant, and the decree was made 

a lien upon the lands of defendant. Defendant prayed an appeal 
to this court from said decree, While the prayer and order 

for the appeal appear to be from the whole decree, the appeal 
bond only recited a decree for alimony and costs and an appeal 
from that order. AS we understand it, the defendant is limited 
b. the recital in his bond of that from which he appeals, 
(Campbell v. Jacobs, 44 Ill. App. 238,) and if so, the questions 
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of alimony and costs are the only ones presented by this record. 
But, aS both sides have argued the merits of the divorce, we 
have concluded to consider that question. 

The parties were msrried in I887 and th® final 
separation occurred in November, I9I7. The parties have 
four children, three girls now of age, two of whom are mserried, 
and one son, the youngest child, not of age when this case was 
tried. At the time of the marriage defendant owned a small 
farm in Iroquois County. A few years later the pafties moved 
to a farm in Kankakee County. There ha& been much trouble 
between the parties, and this is the third suit between them. 
Defendant contends that the evidence does not justify a decree 
for complainant. He argues that he denied the evidence of 
complainant as to physical violence, and that complainant was 
not corroborated in her evidence that she suffered physical 
violence from defendant, except as to matters occurring six 
years before the separation; that where he and the complein- 
ant were the only witnesses, the jury shoujd not have believed 
the complainant, and that the matters in which she was corroborat- 
ed having oceurred six years before the separation, complainant’ 
by living with hin during that six years condoned the offence. 
We do not so understand the evidence. There was e¥idence of 
' mumerous acts of physical violence during the last six years 
the parties lived together, and as we understand it, the daughe 
ters or Some one or more of them, corroborated complainant's 
‘testimony in those varticulars. &1lso, we are of the opinion 
that the evidence all considered the jury might reasonably 
believe complainant, even where there was no express corrobora-~ 
tion of her testimony. But there was also proof of much that 
should be considered cruelty besides evidence of physical 


‘violence. Very many. times defendant in the presence of the 
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daughters called complainant a whore, a slut and a foot, 
with many profane words attached, and defendant does not 
deny this. He testifies to no fact justifying the appli- 
cation of these epithets to his wife in the presence of their 
daughterg. He repeatedly said to complainant and to her 
daughters) he wished complainant was dead and buried under 30 
feet of ground. He repeatedly said to complainant and in the 
presence of her daughters that if he should kill her, nohody 
would blame him. He serutinized the monthly bills for 
household expenses and every month went into violent storms 
of rage over theme On one oceasion he created a violent 
scene becsuse he found in the monthly bill a eharge for five. 
cents worth of candy which one of ti children had bought 
and charged without the mother's knowledge. He often raved 
like a madman at his wife, and on one occasion when she had 
“gone to her brother's home on this account and he was begging 
her to return, he himself characterized his conduct towards 
her as that of a madman. 

But defendant's counsel contend that these 
difficulties arose because complainant refused to live on 
the farm. The farm where they then lived was about 10} 
miles from Kankakee. When the children were 01d enough so 
that the country school could not avail them further, and 
when the defendant had begun to be a rich man, complainant 
insisted that they should move into Kankakee to give the 
children the benefit of the schools of that city. Defendant 
was very much opposed to having the children educated any 
further. and contended that they would be happier ignorant 
than educated. He was opposed to having his children read 
books and on one occasion snatched a book from one of the 
daughters and tore it in two and threw it away to emphasize 


his contempt for knowledge and education. His wife was 
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undoubtedly right, and defendant yéelded and bought a 

home in, Kankakee and the children were placed in the public 
school and went through the high school, and two of the daugh- 
ters became teachers and the other a stenographer. Defend- 
ant spent his winters with his family in the city. As soon 
as the school ended in the early summer, complainant and the 
children went to the farm and did the hcusework there till 
school time in the fall. On at teas? one occasion before 

the schools were through complainant placed the children with 
her mother in town andi went to the farm and did the house- 
work there. Defendjant heving yielded to nas wife on that 
subject, though ungraciously, cannot now claim that the 
eruelties we have alluded to were justified by his wife's 
insistence upon living in town in order to educate the child- 
rene After the girls were of age and married or in situations, 
so that they could not go to the farm with her, she testified 
that she did not dure to live with her husband on the farm 
without the presence of her daughters for her protection, 

and this fear of her husband seems to be justified by all 

the evidence. 

Defendant contends that the court erred in ad- 
mitting svidence of other acts of sruelty than those specific- 
ally“mentioned in the bill. The. bill, besides stating various 
acts of physical violenee on specific dates, also charged that 
defendant had beaten, struck and kicked complainant ari in- 
dulged in viclent sallies cf passion and used towards her 
very cbscene, profane end abusive language many times during 
the last 15 years of their married life, and these general 
allegations permitted the proof to which objection was made. 
Defendant also urges that the court erred in permitting proof 


that appellant struck his youngest daughter and knocked her 
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down at a time when com lainant wes not present. This evidence 
was admissable because of what inmediately foliows. Defendant 
knocked down his daughter, Viva, on the second fioor of their 
home in Kankakee. Complainant was engaged in some domestic 
work in the cellar. Ske heard the girl fali‘and immediately ran, 
up stairs and upbraided her husband for what he had done, and 
he flew into a violent passion and followed her back to the 
eellar and there attached her and attempted to pull off her 
clothing, and other things there happened. Proof of knock- 
ing down of the girl was proper to an understanding of what 
immediately afterwards occurred between the partied. 

Error is urged in the giving of certain in- 
stiuctions requested by complainant. We approve the give 
ing of instruction No. 3. Instruction No. 6 seems to be 
supported by Farbham v. Farnham , 75 Ill. 497, and Sharpe 
v. Sharpe, I16 Ill. 509. Notwithstanding, we coubt whether 
it should have been given, but «as the evidence not only 
justified a verdict for ctmpblainant but also would not have 
supported a verdict in favor of the defendant, we are of 
the opinion that the jury were not misled by the instruction 
nor defendant injured thereby, Instruction No. 8 is also 
supported by the authorities just cited. 

Upon the question of alimony the court allowed 
eomplainant S&50 per month, beginning with October 15, 1920, 
being the month following the decree, to be paid monthly 
in advance thereafter till the further order of the court. 

It is claimved that this is excessive. The property owned 
by the defendant was worth approximately $275,000 at the 

time of the hearing and his debts were under $10,000. 
Doubtiess it is trve that farm lands have depreciated some in 


value and that an actual purchaser for his city property 
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might not be found at aS high a price as the witnesses fixed, 
The evidence of the witnesses tended to fix his income at 

nearly $10,000 per year. He testified that his income was 

much less, but ne kept no books and he evidently put his in- 
come at much less thm it really ise It is sufficient to 

say that at a moderate estimate, he is worth between $225,000 

and $250,000 and that his income exceeds $7,500. per yeare 

It is also to be remenubered that he accumulated most of his 
coperty while he and his wife were living together and that 

her labors contributed to the resuit and that she has had nothing 
therefor, except rez living. Oompicinant has owned qa small 

farm for many years. For seven years defendant collected and 

used ali} the rent therefpon. Afterwards, at her insistent 
demand, he permitted the rent to be collected by her brother f 

for her, but from that time on she defrayed a part of the family 

OXPeRSES. She nobw veceives therfrom, efter paying texes 

and repairs, about $700 per yeare Whenuthe proofs as to alimony 

were heard she was 58 years old. She is not in good heaith 

and has been advised by her physician to seek another climate 

because of her physicial infirmities. Her youngest daughter 

lives with her but does not contribute to her support. Com- 

piainant testified that the income from her farm was insuf- 

ficient for her support and that since she left her husband 

she has had employment as a oractical nurse at $25 per week, 

when she was able to perform that service, but that she is 

not now able to do it. In view of the wealth and income of 
defendant and the facet that complainant helped him to acquire 
it, and in view of the ill health of complainant and lack of 
income, we do not feel that an allowance of *150 ver month 
Should be reversed. The court allowed $300 for her solicitor's 


fees for the preparation and trial of this case in the court 
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below, where she was revresented by two solicitor's, not 
partners. This allowancé was supported by the only testimony 
on the jubject and is approvede 

The real estate of defendant was described in 
the evidence as a certain form, a brewery building, a garage, 
a barn, and the like. The final decree purported to describe 
these properties by their legal descriptions, without any 
evidence showing those descriptions correct, and it made the 
decree for alimony a lien upon all said real estate. That 
part of the decree which made it a lien upon the city real 
estate is reversed and remanded with directhons to the court: 
below to hear proofs as to the legal descriptions of said 
pieces of real estate .If the farm land is all located in Kan- 
kakee County and is still owned by the defendant, and is un- 
incumbered, we think the decree should only be made a lien 
upon so much of the farm land as in the opinion of the trial 
court will be sufficient security for the alimony, and that 
the city real estate should not be subject to that lien. 

The decree is therefore affirmed as t6 the 
divorce and as to the amount fixed for alimony and solicitors 
fees and as to making it a lien upon real estate, but is re-=- 
versed as to the descriptions of the real estate and so far 
as it makes the alimony a lien upon the city real estate, 
and is remanded with directions as above. 

| Affirmed in part, reversed in part, and remanded 


with direetions. 
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STATE OF ILLINOIS, |... 


SECOND DISTRICT. ‘on I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said as Court, gt Ottawa, this SG wt day of 
al eel the year of our Lord one thousand 


nine hundred and twenty- 









of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-one, within and for the ‘Second District of the State 


of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. NORMAN L. Sor aie Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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CURT S. AYERS, Sheriff. yd 2 2 sothe 











BE IT REMEMBERED, that afterwards, to-wit: on 
iC the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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6917 33 
Emma Lowe, appellee, 


VBSo Appéal from Kankakee. 
) 


2221.A. 664 


DIBELL, P.Je After the trial court entered the decree 


Lloyd W. Lowe, appellant. 


of divorce between thess parties which is discussed in our 
opinion filed this day in General No. 6916, and after de- 
fendant had prayed an appeai therefrom, complainant pe- 
titioned the court for an allowance for alimony and reason 
able solicitor's fees in this court pending the appeal. It 
was stipulated that the evidence heard in the main case on 
the question of alimony might be used as evidence on that 
hearing. The court heard further evidence and entered an 
order that defendant pay cemlainant $300 for suit money 
and $150 per month, beginning with the first day of January, 
1921, for her support and maintenance during the pendency 
of the appeal. This is an appeal by defendant from that 
order. We are of opinion that the evidence heard in the 
other case justified an allowance of $150 per month for 
alimony during the pendency of the appeal and that $200 

for suit money was justified by the evidence on that sub- 
ject. Defendant expresses the fear that if the main decree 
is affirmed he will be required to pay alimony during the pen-— 
Bence of the appeal, both under the original decree and also 
under this order, or $300 per month. We do not think these 
orders as to alimony likely to be so ccmtrued, yet in order 
that no such construction shall be possible, it is ordered 
here that the present order shall be so construed that de- 
fendant shall be liable for only $150 per month of principal, 
as to the total alimony which defendant must be liable for 
during the pendency of this appeal. 


Order modified and affirmed. 
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STATE OF ILLINOIS, } es 


SECOND DISTRICT. \ I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said hoe Court, at Ottawa, this- Jud _—day of 
= in the year of our Lord one thousand 


nine hundred and tyenty- rig 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the fourth day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-one, within and for the Second District of the State 


of Illinois: j 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


§ 


Hon. NORMAN L. JONES, Justice. 

/ 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
{ the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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The People, etc., 
Defendant in error, 
VS. Error to County Court 


George Sheldon, Plaintiff of Lake County. 


9221.4. 664 


DIBELL, P. d. The Grand Jury of Lake County returned 


eet te SESE 


in vercor, 


an indictment against George Sheldon containing seventeen 
counts, the first sixteen of which charged him with unlawful 
sales of intoxicating diguor in prohibition territory, and 
the 17th charged him with keeping a nuisance by reason of 
such unlawful sales at his home. Defendant entered a plea 
of not guilty. The cause ws certified to the boumey Geare 
for trial, and it was there tried by a jury, aan defendant 
was found guilty under counts 16 and 17. Motions for a new 
trial and in arrest of judgment were made by defendant, 

and were denied, and he was sentenced to fine and imprison- 
ment under each of said counts 16 and 17, and under count 
17 it was ordered that his dwelling house be shutiup and 
abated by the sheriff till defendant gave bond in the 

penal sum of $5,000, pursuant to statute. Defendant has 
sued out a writ of error from this court to review ssid 
record. 

Most if not all of the witnesses called by the Peovle 
on that subject testified that they did not buy intoxicating 
liquor of defendant or at his residence. On the application 
of the State's Attorey, they were made the court's witness- 


es, and each side was permitted to cross examine them. The 
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effort of the State was to secure from each of them the 
admission thet he had testified before the Grand Jury 

that he had bought intoxicating liquor of defendant. The 
effort was only partially successful. Pere admission, 
when obtained, did not prove which statement was true, 

and there was very little testimony on that subject. The 
course pussued by the court was in the main correct; but 

as to one witness an attorney for the State told the court 
in the presence of the jury that the witness then being 
examined had testified to the contrary before the Grand 
Jury» Defendant objected to that statement in the presence 
of the jury. That objection was not ruled unon. It should 
have been sustained. If the attorney wished to convey that 
fact to the jury, he should first have been sworm as a wit- 
ness. The evidence did not justify a verdict of guilty 
under the 17th or nuisance count. The State's Attorney 
argues this question as if defendant had been convicted 
under the first fifteen counts. The jury did not mention 
said counts in the verdict. This was in effect an acquittal 
under said counts. People v. Weill, 243 111. 208{. The 
verdict is inconsistent. After acquitting defendant under 
the first fifteen counts, the jury could not consistently 
convict him of maintaining a nuisance by illegal sales of 
liquor at his home. A single illegal sale will not justify 
a conviction under the nuisance count and a closing of the 
home by the sheriff till a bond for $5,000. is given. It 
may very well be thet the testimony of the witness, Murray, 
when all considered, would sup»ort the verdict of guilty 
under count 16, but that alone will not support the verdict 


under count 17, We do not think that the jury after dis- 
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believing the evidence of illegal sales under the first 
fifteen counts, could upon the same evidence convict 
under the nuisance count. The case then is that the 
evidence tends to support count 16, but does not justify 

a wonviction under count 17. 

In Grom ve People, 135 Ill. App. 453, and in Gaul 

ve People, 136 Ill. Apo. 445, this court held that where 
an indictment or information charges separate and distinct 
misdemeanors in different counts, and there are convictions 
under several counts, a reversal may be ordered as to some 
counts and an affirmance as to others, contrary to the 
usual rule that a judgment is a unit and must all stand 
or fall together. If those decisions stated the law, we 
could affirm this judgment as to the 16th count and re- 
verse as to the 17th count. But the case last cited was 
reversed by the supreme court in People v. Gaul, 233 I11. 
630, and it was there held that though the judgment of the 
trial court was based on different counts charging differ- 
ent misdemeanors, yet the judgment was so far a unit that 
it should either be reversed or affirmed in its entirety. 
AS we cannot sustain the conviction under count 17, the 
entire judgment must be reversed and the cause remanded 


for a new trial under counts 16 and 17. 


Reversed and remanded. - 
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STATE OF ILLINOIS, /.. 

SECOND DISTRICT. (8ST JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
45 


sai ppellate Court, at Ottawa, this qed _day of 
6 A Eee in the year of our Lord one thousand 


nine hundred and twenty- ae 


ehh of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the dere day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-one, within and for the Second District of the State 
Of eL imon's 

Present--The Hon. DORRANCE DIBELL, oo Crete Justice, 

Hon. NORMAN L. JONES, Thicbiide. 
Hon. AUGUSTUS A. PARTLOW, Justice. 


JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. ge ¢ D) an Oe 
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091 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
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Cora Court, appellee, 


TSe 
Appeal from Peoria. 


2221.4. 664 


DIBELL, P. J» Mrs. Court was injured in a collision between 


Peoria Railway Company, 


IP 


appellant. 


an automobile in which she was riding, and a street car oper= 
ated by the Peoria Railway Company, and she sued said company 
to recover danced for said injuries and filed a declaration 
in which she charged in various counts that defendant so 
negligently and carelessly and improperly drove and operated 
said car that by reason thereof she was injured; that defend- 
ant failed to keep a lookout for automobiles, as was its duty, 
and by reason thereof she was injured; that said defendant 
drove said street car at a high and dangerous rate of speed 
and thereby she was injured; that defendant failed to sound 

@ gong, beginning 100 feet from Richmond Avenue and to keeo 
the same ringing till Richmond Avenue was reached by said 

bar oe required by an ordinance in force there, and because 
of said omission plaintiff was injured. Defendant pleaded 
the general issue and there was a jury trial and a verdict 
for plaintiff for $750., and a motion by defendant for a 

hew trial, which was refused. Plaintiff had judgment on the 
“verdict and darendant prosécutes this appeal. 

North Elizabeth Street, garied aiso Elizabeth Street is 

&@ north and south street and is 60 or 65 feet wide between 
the curbs, and appellant operated a single street car line 

in the center thereof, over which cars passed both ways with 
switches at convenient places. West Richmond Avenue, called 
also Richmond Street, began at North Elizabeth Street and 

ran west. Something like 75 feet north of Richmond Street, 


Gale Avenue began at Elizabeth Street and ran in a northwest— 
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erly direction. W. 5S. Winget was a réal estate agent and 
drove Mrs. Court west on Richmond Street from Elizabeth 
Street to show her some houses he had for sale, she being 

a prospective purchaser. He sat on the left hand side 

in front driving. She sat on the rear seat on the right 
hand side and her daughter on the left. Winget drove them 
baok @ast on Richmond Street to Elizabeth Street and turned 
north. A street car was going north on Elizabeth Street. 
From a consideration of the evidence we are satisfied that 
the collision did not occur on Richmond Street but that 
Winget drove north on the west side of Richmond Street and 
passed beyond Richmond Street and about half way to Gale 
Avenue and then suddenly turned easterly across the track 
directly in front of the street car and was there struck by 
the car. We are of opinion that the ordinance requiring the 
gong to be sounded as the car approached Richmond Street was 
for the benefit of those being on Richmond Street, and that 
since Winget had driven off of Richmond Street and north 
thereof, the jury could not reasonably find that the failure 
to sound the gong before reaching Richmond Street was the 
eause of the injury. The proof shows the strect car was 

not driven at a high and dangerous rate of ppesd and that 

the collision was not caused by any failure of the motorman 
Griving the car to keep a look out. The motorman saw the 
automobile traveling west of the street car track and had no 
reason to suppose that Winget would suddenly turn and drive 
across the track. In our opinion the jury were not warranted 
in finding that defendant was guilty of any of the negligence 
" @harged in the declaration. Chicago Union Traction Co. ¥. 


Leach, 315 Ill. 184. 


As Winget drove east on Richmond Street and during the 
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last block before he reached Elizabeth Street he was driv- 
ing at a high rate of speed. Mrs. Court first sued him for 
the injuries she received in this collision, and on the 
trial of that case she fixed Winget's speed during that 
last block at 40 miles per hour. The jury might well have 
found that negligence on his part caused the collision but 
that negligence was not attributable to Mrs. Court. But 
Mrs. Court though alarmed at the speed and compelled to 
hang onto the frame of the car to steady herself, took no 
steps to cause him to slow down or to object to the speed 
at which he was driving. Under Flynn v. Chi. City Rye Co., 
ao0 Ill. 460, and the many cases there reviewed, we are of 
opinion she was guilty of contributory negligence which 
would bar her recovery. The judgment is therefore reversed, 
(Finding of facts to be incorporated in the judgment. 
We find from the evidence that defendant was not guilty of 
the negligence charged in any count of the declaration; that 
the aote and omissions of defendant's servant in charge of 
the street car in question did not cause the injury to plain- 
tiff; thet plaintiff was guilty of negligence which contri- 
buted to her injury; and that plaintiff has no cause of 


action against defendant.) 
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in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
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= in the year of our Lord one thousand 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-one, \within and for the Second Pee of the State 

; 
of Illinois: é 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
/ 
Hon. NORMAN L. JONES, Jastice. 
y 
Hon. AUGUSTUS A. PARTLOW, Justice. 


JUSTUS L. JOHNSON, Clerk. 
| > 2 ys y,FA BG A 
CURT S. AYERS, Shériff. 4 gfe UV 
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Dorothy Grimp, ) 
Appellee, 
VS. }) Appeal from Kane. 
Henry Grim, 
Appellant. 
2o5 fA & 6 4 
Dibell,PJ. "eS OG 


This is an appeal from Henry Grimfrom an order 
entered January 29, I92I, in the circuit court of Kane County, 
finding him guilty of contempt of court in failing to pay 
alimony to his former wife, Dorothy Grimp,under a final decree 
entered in November, I919, commanding him to pay her alimony 
in the sum of $50 per month and committing him to jail till 
he paid her °225.00, which the court found him in arrears, 
or until released by due process of law. 

Dorothy Grimmfiled her bill of complant against 
Henry Grimm on April 30, I919, wherein she chagged that she 
had been a resident of the State of Illinois for more than 
ten years last past; that she was lawfully married to Henry 
Grimm on January 3, 1912, and lived with him till January 
27, 1919, and that he had been an habitual drunkard for more 
than two years and had ill-treated his family, and that they 
had one child, then aged six years, etce., and she therefore 
asked a divorce and alimony and stated what the earnings 
of her husband were. Henry Grimm answered the bill, ad- 
mitting that the parties were lawfully married on January 3, 
I9I2Z, but he denied the charges of habitual drunkanness and 
ill-treatment of his family. There was a hearing on Novemb- 
er 25, I919, and a decree which found that complainant and 


defendant were lawfully married January 3, I912 
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and found the defendant guilty of the charge of habitual 
drunkenness and that he was unfit to have charge of the 
child, and the decree granted a divorce and awarded the 
custody of the child to the mother, and found that defendant 
was able to pay for the support of the child, and adjudged 
that he pay $50.00 per month, beginning on December I, I919, 
till the further order of the court. On May 24, 1920, Mrs. 
Grimm filed a petition, setting up his default in payments 
under said decree, and the court ordered Henry Grimm to be 
cited to show cause why he should not be punished for con- 
tempt. To that petition he filed an answer in which he 

set up that he was formerly married to one Marthe Klier in 
Illinois on February 4, 1908, and that efterwards in a suit 
for divorce brought by him against that wife, he obtained a 
decree of divorce from her on May 30, I9II, and that his 
marriage to the present complainant, Dorothy Fuller, tow 
Grimm, on January 3, 1912, was less than one year after the 
granting of said divoree from Martha Klier, and therefore, 
under the statutes of Illinois, said marriage between him- 
self and Dorothy Puller was unlawful and void and the court 
had no jurisdiction to grant such divorce or to allow alimony 
and that therefore his failure to pay alimony did no¥consti tute 
contempt of court. 

Upon this state of the case appellant contends 
that illegality cannot be waived, and that the court will re- 
fuse to enforce a decree based upon a violation of the statute, 
and that upon discovering that the court has been defrauded 
| fB will leave the parties where it finds them; and that if 
a decree of divorce is void, that is a complete defense to a 
charge of contempt such as this. Appellee contends that a 


decree rendered by a court having jurisdiction of the parties 
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and the subject matter is not open to contradiction there 
after between the same parties, unless reversed or annulled 
in some proper proceeding, and that a party who has with 
knowledge of the facts assumed a particular position in 
judiciai proceedings is thereafter estopped to assume another 
position inconsistent therewith; and that in such a case a 
party can not refuse to obey a decree previously entered by 
a court having jurisdiction of the parties and the subject 
mattere In the application of these rules appellee contends 
that as the bill of complaint and defendant's answer alleged 
a valid marriage on January 3, I912, and as the decree 
rendered in November, I919 found that the same was a valid 
marriage which decree was never reversed, deferdant cannot 
now at a later term of court dispute that which he admitted 
by his answer and which the court found by its dedree. 

The parties seem to have overlooked one matter. 
Although the statute here drawn in question provides that 
neither party to a divorce shall marry again within one year 
from the time the decree was granted, still we think that 
statute must mean, in legal effect, provided each party re- 
mains living during said yeare We are the opinion that the 
statute does not mean that if one of the parties died after 
the divorce and during the year, the other party was still . 
debarred from marrying after such death within one year efter 
the divorce. At the hearing of the contempt proceeding 
appeliant testified that his first wife, Martha Klier Grimm, 
is dead, but he did not state when she died. In order to 
make the provisions of said statute a defense in this pro- 
ceeding to collect alimony, it was essential that said 
Martha Kiier Grimm was living when the second marriage to 


Dorothy Fuller Grimm was entered upon. As Martha Klier Grimm 
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is dead and the date of her death is not shown we mst assume 
in support of the decree of divorce here in question that 
she was dead before defendant's marriage to Dorothy Fuller 
on January 3, 1912. A defense to the enforcement of the 
decree for alimony has therefore not been established. 

This record does not require us to decide 
wine conclusion should be reached if the proof had shown 
that Martha Klier Grimm was alive when the parties to this 
suit were married. 


The order is therefore affirmed. 
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STATE OF ILLINOIS, j. 


SECOND DISTRICT. ‘je I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said pellate Court, at Ottawa, this Bee —day of 


in the year of our Lord one thousand 
nine hundred and twenty- #7t&— 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the/ fourth day of October, 
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in the year of our Lord one thousand nine hundred and 
Fi 


twenty-one, within and for the Second District of the State 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 
Clerk’s office ’of said Court, in the words and figures 


following, to-wit: 
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The People, etc., 
Defendant in error, 
VS. Error to Lake. 


John Niemi, Plaintiff? 


es SS 


in error. 


2221.4. 664 


DIBELL, P. J. John Niemi was indicted in 
the circuit court of Lake County for violations of 
Section 127 of the Criminal Code. The indictment 
contained twenty-one counts. He was convicted under 
the first four counts. Hach count charged that ina 
certain building occupied by him he knowingly ana un- 
lawfully permitted persons to come together to play 
for money at a game, contrary to the statute. The 
first count also charged a former conviction for the 
same offense. Motions for a new trial and in arrest 
of judgment were overruled, and defaidant was fined 
$500. under the first count and $100 under each of the 
second, third and fourth counts, and to imprisonment in 
the county jail for six months, and to pay the costs, 
Defendant has sued out this writ of error to review 
the judgment. 

It is contended that as the verdict did not specially 
find the fact of the former conviction, defendant is ac- 
quitted of that part of the charge in the first count, 
and therefore the sentence under the first count is be- 
yond that warranted by the statute. The verdict was: 
"We the jury find the defendant guilty in manner and 
form as charged in counts numbered 1, 2, 5, 4, of the 


indictment." The former conviction was proved, and not 
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denied by any proof. We are of opinion that oe 
fendant "guilty in manner and form as charged” in the 
first count is equivalent to findsthat there was a 
former conviction as charged in that count as well as 
guilty of unlawfully permitting persons to come together 
in a place occupied by him to play for money at a game. 
Lakomy v. People, (Colo.) 173 Pac. 571. 

It is contended that the verdict is not supported 
by competent evidence proving defedant guilty beyond 
a reasonable doubt. We have considdred the evidence, 
and are of opinion that it warranted the verdict. Indeed, 


the testimony of defendant in his own behalf practically 


proved the case against him, except as to the former con- 
viction. The bill of exceptions shows that the former 
indictment was in evidence, but does not set it out. 
The evidence for the pecple also warranted the conviction. 
Complaint is also made of the rulings and language of 
the court, and of remarks by the State's attorney, during 
the trial. We find no serious error in them. The jury 
could not reascnably have found defendant not guilty. 
Complaint is made of the refusal of instructions re- 
quested by defendant. Some of them were repetitions of 
legal propositions given in other instructions requested 
by defendant. Others assumed that defendant was on trial 
on the charge of keeping a gaming house. That was not 
the charge. All said instructions were properly refused. 
It is strenuously insisted that defendant Jid not 
have a fair trial. Some of the witnesses were foreigners. 
Some had difficulty #4 understanding the questions. Some 


spoke through an interpreter. Some were obviously in 
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sympathy with defendant. All the testimony tended 
to show the guiit of the defendant. The sentence 
imposed was the least the law permitted upon a con- 


viction for a second offense. 


Judgment affirmed. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. ; 5S I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
ees Court, at Ottawa, this- ae gece _day of 
Jces te EE in the year of our Lord one thousand 


nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the fourth day of October, 
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in the year of our Lord one thousand nine hundred and 


twenty-one, within and for the Second District of the State 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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6929. Agenda Noe 32 
Nora O'Brien, 

Appellant, 

VSe Appeal from Knox County. 


John Waggener, 


ee ee ee ee’ 


Appellee. 


2221.4. 665 


. 


Jones, de 


This is a suit brought by the appellant against 
the appellee because of injuries to herself ana jie automobile 
occasioned by a collision between the sutomobile driven by her 
and an automobile driven by the appellee on a public highway 
in the village of Wataga. The evidence shows that the appellant 
and her niece were driving north on a highway within tlhe corpor- 
ate limits of the village but outside of the platted portion 
where there were no houses for a considerable distance on either 
Side, Shortly before the accident while driving on the east 
side of the road appellant met Wayne Parkinson in a car who 
passed her upon the west side of the road. The dust arose from 
the cars in a great cloud and becsuse there was little or no 
wind, it hung about the road making vision almost impossible. 
John Waggener, the appellee, had been in company with Parkinson 
at the latter's home and had started down the road about the 
Same time. He was traveling on the east side of the road and 
appellant elaims She also was traveling on that side. Because 
of the dust, neither of the parties saw the other in time to 
avoid the collision which sericusly damaged appellant's car and 
inflicted personal injuries upon her and her niece. Appellant 
and her niece were taken to a hospital where their wounds were 
treated. 

Immediately after the accident a number of 


people gathered about the wrecked cars and appellant made a 
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statement to several of them to the effect that the boys, 
meaning appellee and those with him, were not to blame. After= 
wards while she was at the hospital being treated for her in- 
juries she was called upon by appellee's father, some other 
of his relatives and a lady friend. These callers testified to 
a conversation with the appellant in which she stated that 
she had been driving on the west side of the road to keep out 
of the dust but just before the accident had ewrossed to the 
east side acd in so doing ran into appellee's car, There 
are different claims as to the rate of speed of appellee's 
Care 

The evidence on the part of appellant as dis 
closed by the abstract tends strongly to show that she was 
driving north at a low rate of speed on the east side of the 
road weet five feet from the ditch, in a position where she 
had a right to be; that the appellse was driving south on the 
same side of the road at a very high rate of speed and because 
of the dust was unable to see the appellant approaching him 
and therefore ren into her and that -because of the character 
of the ground at that point she was unable to turn to the right 
sufficiently to avoid the collision, even if she had been 
aware of appellee's approach. While the appellee testified 
that he was not going at ao high rate of speed, he admitted that 
after striking appellant's car, his car moved forward about two 
feet toward the south. Appellant's car was five hundred pounds 
heavier than appellee's car. If the two cars were going at the 
same rate of speed appellant's car would have undoubtedly driven 
appellee's car backward. The fact that appellant's car was 


driven back is a strong circumstance tending to show that appelle's 


ear was being driven at the greater speed. The right side of each 


ear overlapped the right side of the other car from fifteen to 


oes 
i af 


,eyod odd tsdt yostte edt ot moat to Letevee ot tnometste : 


xi uel rok Setsett gated Istiaceont odt ts asw ode ofidw ebtew 
reiso esioe ,tedtst e'eelleqas vd gmogg belies eow ode eoizut 
ot Sotkiiteet erefiso seen hbooitt ybsl s bas eovitelex eid = 
Jedd botate ene doisw. et tausifeqaqs oft dtiw noiteeterm09 & 

$0. qosal af ot Bsor sit to shite teow edd no goivinn seed bed re 
adit ot bee 2ors Bad taoebiess ods etoted test tud tanh ode to 
eredT ,.xs9 a'sefLsqcs Os mE net gitoh of mi bas obfe. tess. 


ef{fedqs ko beeqea to stsr edt ot es amtsls totethis. ets 


aTSo. 


eib as vie llegqe to tts¢ re ne sonebhive. eit pat iv oad $- me 


asw eda tedt woide o¢ yignotte ebast fositeds edt ydibeeofs 
eit to ebte tase eit mo Bésqa to eter wofva-da ton gatvith 
ede oietw seidvieoq .s mt ,dotib edt mort featosytioteie nee 


edt mo dtwoe giivirh esw soiienss edt dedt zed ot: Sighs: s& bed 


earssed Bas bseqa to etst gta yiev 6 ts beer adi to: este ome 


oid gaidosotqgqs tasfleqqs oft esa Lot oldans ssw tesh edtote an 


notosisdis edt te semsood- ¢sdd bas tod ott ost orobeonedé Bos 


- ddeit edt of oxnt of efdscos agw ofa tdatog teddodts Susorg | oft te. 


need bei ode ti neve ,mofeififpe sz bier! of: ekeusdeinwe, 
Soititestd seileqqs edt ef iiW iesiersaonse mee aa 

tedt hedt tobe oa ,beeqs to otst dgid s ts gniog tox cawied tale 
ows ¢nods biswiot bevem rss ain ,ts0 atta [leqge guidinuts tetis. 


abssog botinud evit esw rs0 e'ineifeqgsA | ; «titwoe wenger 
eis ts antog etew exrso ows efi TL «ted & "eofleqqs madd metrecd 
‘mevinh ylbetdrebrs eved Blyow ts9 a'tmalfeqqas beoqe: to ote ome 
asw veo o'itnelleqcs teat dost ofl .brswisad tse e ‘eollerte 


xeStA  ,omefid of von etow ,mid dtiw seodt bas selleqqs gninmom » 


te: 





‘\ 


oe. 


ke 
aN 


ee 


a 
% 


‘elfeqqea tadlt wode ot anibnet soustenvorto guotia s et toad meri a i. 


aks to ebte tdgirt ofT sbeoeqe rotacts edt te mevistd gated. aaw 89 
ot coettit mort te remto edt to ebie dds ht ent boquetzove, ra 





Se 


twenty inches. Becwuse of this appellant's car would be pushed 
sidewise in a position diagonally across the road from south= 
west to north-caste 

The testimony of the appelice and Arthur Sulli- 
van, who wus riding with him was that the appellant approached 
appeilee's car from the south-west; that they were traveling about 
Six or eight miles an hour; that they could only see about a rod 
ahead because of the dust. Sadie Lemley and William Lemley who 
lived about halY a biock south of where the coliision occurred 
saw the appeliant pass their home. They stated that she was 
going north on the east side pf the road about four feet from 
the ditch at a low rate of speed. 

It is therefore apparent that there was a de-= 
Gided conflict in the evidencé with respect to whether appellee 
was guilty of negiigence and whether appellant was guilty of 
contributory negligence. 

We think instruction number eleven is clearly 
erroneous. It told the jury that even though they believed the 
defendant was driving lis ear at a speed not over thirty miles 
an hour they should not consider such rate of speed to have 
been excessive unless they found from th greater weight of the 
evidence that the speed at which the defendant was driving was 
greater than was reasonable and proper having regard to the 
traffic and the use of the highway or such as might weasonably 
be expected to endanger the life or limb or injure the property 
ex(persond using the said highway. fhis is not the law. The 
statute in force at the time of the accident provides that if the 
rate of speed of any motor vehicle outside the closely built up 
business portions and resident portions wihhin any incorporated 
city, town or village exceeds twenty miles per hour such rate 
of speed shall be prima facie evidence of speed greater than is 


reasonable and proper having regard for the traffic and use of 
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the way. if the proof showed that the defendant was driving 

at a rate of speed of thirty miles an hour then the appellant 
was not bound to show b. the greater weight of the evidence 

that such speed was greater than was reasonable and propere 

The burden of proving that it was reasonable and proper under 
the circumstances was then upon the appellee, This eer 
must have been very prejudicial to appellant's ie dreebee 
However, appellant did not assign as grounds of her motion for 
a new trial the giving of this instruction andi of course can not 
be heard to complain of the giving of it at this time. 

Appellant asked the court to give two instruc- 
tions as to the measure of damages. These instructions were 
refused by the court. However, the court gave instructions 
numbered three and five requested by the appellant which together 
stated the true measure of damages. Instruction number five 
omitted to state that the expense of treatment for appellant's 
injuries was an element of damages to be considered. Such ex- 
penses were provene Since the verdict is for the defendant 
this error was not of great importance. 

The court gave for the defendant instruction 
number fifteen to the effect that if the jury believed that 
the view of the approaching cars was obstructed by dust and 
that the plaintiff neglected and failed to sound a horn or other 
alarm to give notice of her approack and that such failvre to 
give warning was negligence injfthe operation of her car and by 
reason of such negligence if the same was shown by the evidence 
the cars driven by the defendant and plaintiff collided, then 
the jury should find the defendant not guilty. We do not be- 
lieve that the law imposes any duty upon the driver of a car 
who is in a place in the road where he has a right to be to 


sound a horn or give other notiee or signal whenever his view 
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is obstructed Wecause of dust arising from a passing car yet 
the jury might, fina under this instructicn. Inasmuch as the 
evidence shows that no such signal was given the jury may 
have concluded that there was no aiternative under the law 
as given them ty the court but to find the defendant not guilty. 
While the question as to what constitutes 
negligence is usually one of fact for the jury and instructions 
of Similiar import with the one here complained of, have been 
approved in reference te the duty of a person about to cross 
@ rail-road track, Chicago City Re Ry. Co. vse O'Donnell 208 
Ill. 267; Carlin vs. Grand Trunk Ry. Co. 243 Ill. 64, still 
we think such an instruction when applied to persons using 
vehicies upon the same highway is calculated to mislead the 
jury by inducing in their minds, that the law imposes duty upon 
those operating a motor vehicie to sound a horn or give some 
signal whenever their vision is obscured by dust. There is 
evidence in the record tending to show that appellant was on 
the right side of the road and so close to the east side of it 
that she could not have turned far enough to the right to have 
avoided the accident. If the jury credited such evidence the 
Tights of the plaintiff were undoubtedly seriously prejudiced 
by the instruction telling them to find against her if they 
believed she "neglected" to sound a horn, The instruction 
virtually tells the jury that the failure to give a signal 
was negligence on her part. 
We think the evidence in this case entitled the 
plaintiff to a trial free from error which might and probably 
dia materially contribute to the verdict sgainst her. 


The cause is therefore reversed and remanded. 
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STATE OF ILLINOIS, as 

SECOND DISTRICT. com I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois. and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
say ppellate Court yat Ottawa, this___°¢»-€{__day of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of October, 
Ag 


in the year of our Lord one thousand nine hundred and 
j 
twenty-one, within and for the Segond Disitrietwor thes sate 


of Illinois: f 


w 


j 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


/ 


Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. ey Justice. 
; 
j 
JUSTUS L. JOHNSON, Clerk. 
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CURT S. AYERS, Sheriff. 992T A 66 





BE IT REMEMBERED, that afterwards, to-wit: on 
NON the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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6915. Agenda No. I8. 
William L. Hulsizer, 

Appellant, 
Appeal from the Circuit Court 


VS « 


David 2. Almgreen, of Stark County. 


en es we 


appellee. 


Appellant, William L. Hulsizer, began an action 
of assumpsit in the circuit court of Stark County against 
appellee, David J. Almgreen, to recover a conmission for the 
sale of real estate. There was a trial by jury, verdict for 
appellee, and an appeal from the judgment rendered upon the 
verdict. 

The first error urged is that the verdict ae 
contrary to the law and the evidence. Appellee was the owner 
of 1983 acres of land in Knox county, Illinois, and in the 
spring of 1919 it was placed in the hands of E. A. Beadle, of 
Kewanee, for sale. Afterwards on July 24, 1919, it was 
placed in the hands of appellant for sale at $300.00 per acre, 
the commission to be two per cent. It was further agreed that 
appellant might sell it for less than $300.00 per acre if the 
purchaser was & man who would make a good neighbor, but 
appellant was to first consult appellee before such a sale 
was madés On the same day that the land was placed in his 
hands appellant went to see Thomes Fell, who afterwards be-= 
came the purchasera Fell had eighty acres of land which 


he was trying to sell. Appellant asked Fell what he was going 





-8I .o# shooga «SIe@a 
,resielsH .f msil liv 


,taslleqgA 


— 
~_ 


LO OO 


‘dro tisortd eit mort LIseqqé av 


»Ytawod Areata To ~Meersmfé el bived 


egelloqqa 


a a 2) A] $ S S | _ o& ,woltred 
fottes os aeged ,resteloH «2 meifliwW vtnelloqgA ee 
ements ysiosrod xyeta to Susoo tisorto edt af diaqmiees to 
edt rot sotectmuoo « revooer o¢ ,mestamlA .t& bivsd _eelloaae 
rot totbrey wisi yd Leixd s asw sted? .otstes fset to else 
eit noqy botebsor tromgbut edt mort Leeqas fon) bos colleges — 
. wtoEBrov 


‘aay dotbrey odt ¢adt eit bogus novre tarit edt . | 
ronwo ett asw solfeqqA .sonebive eit bate wel edt of ganas 
eit at Bas ,a@tonilil ,ysavoo xonl ai bust to estos s8e1 to . 
to ,olfss@ .4 .@ to abnasd odt nt heosiq asw ti CI@I to aakags 
eew ¢E ,C1@I ,68 YLul 40 ebvewredtA .else rot ,eomawed 
,9tos req 00.008$ ts olsa tot taelleqas to aboad oat xt beoslq 
jadd beorss teddret asw tI .taeo req owt od ot moteeinmoo ait 
edt ti eros reg 00.008? medt eeel tot ti [lee tigi Pee ae 
tud ,toddgitem beog s edema bisow odw Neat 8 esw reasdorsa 
else s dose etoted selleqqs er tarit ot esw tasileqqe 
eid st boos lg asw host edt tect yeb omee edt 10 “Sotaa esw ae 


coed abtewtetts odw ,{[fef esmodT esa of toow tslleqas ebosd 







doadw bust to eeres yWeigio bed [fel .reeefotsg edt emso 
a a 


; - perce me any 
goiog esw of tadw [fel bowes tnalleqqA eiffea ot guiyrt aswet 


Zo 


to do about selling his eighty acres and Fell replied that he 
had listed it for sale. Appellant told Fell that he thought he 
had a piece for sale that would suit Fell better, it was a 
better location and had new improvements, and appellant asked 
Fell to promise that he would look at it in case Fell sold 

his own land. Fell replied that he wuld not promise, but if 
he happened to be out there and came around that way he 

would look at it on his own account. Appellant testified that 
Fell said that if he did so he, Fell, would tell appellee that 
appellant Sout unit look at the land. The next day appell- 
ant took Alvin Vanfickle to look at Fell's land, but upon their 
arrival found that Fell had sold his land. Appellant then took 
Vansickle to look at appellee's land. Appellant introduced 
Vansickle to appellee who was just starting to Kewanee, and 
appellee told Vansickle to look the place over which Vansickle 
did, but after so doing Vansickle decided not to buy. 

A day or two later Fell and wife were in th 
hotel of George W. Gibbs in Lafayette, Illinois, and Gibbs told 
Fell about the land of appellee being for sale. Fell and wife 
went to look at appellee's land. Fell testified that he told 
appellee that appellant had told him that the land was for sale 
and that Fell knew that appellant was the agent for it, also 
that he, Fell, had talked with Gibbs about it, Appellee 
testified that Fell came to see his place on July 28, I919, ana 
after talking with Fell, appellee went wthe telephone and called 
appellant and asked appellant if he had any dealings on the 
farm, if he had anybody on the string, and appellant replied that 
he had not, that he had brought Vansickle out to look at the lazifi 
but Vansickle did not want to buy. Appellee testified that he 


said to appellant "Is everything clear?” and appellant replied 
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"Yes, as far as I know.” Appellant's version of this telephone 
conversation is that appellee called appellant on the tele- 
phone and asked appellant whether Vansickle was goind to do 
anything and appellant replied that the place did not suit 
Vansickle and that he would not buy it. 

On July 29, 1919, appellee's land was sold to 
Fell for $275.00 per acre. Some days after the conveyance 
appellant, appellee and Fell met on the streets of Toulon and 
had a conversations Appellant's version of this conversation 
is that he said to Fell "Didn't you promise me that you would 
look at the farm through me if you sold your farm?" and Fell 
replied that he got appellee's farm through appellant and 
nobody else. Appellee's version of this conversation is that 
Fell said "You 014 fool, don't you come on to. Dave for any 
commission. You are not entitled to any. You don't need 
the money. If it was yours he (appellee) would give it to 
you right away," and appellant replied "that he ought to 
have some kind of a settlement out of it." . 

Appellee testified that on October 7, I9I9, he 
had @ conversation with appellant in which appellant first 
said that he did not have any conversation with appellee over 
the telephone the day Fell looked at the farm, or that he did 
not remember any such conversation, but that later in the 
conversation appellant admitted that he did remember having 
such a conversation. Frank Shockley corroborates appellee 
as to this conversation of October 7, 1919. Asa White testified 
that he had a conversation with appellant in which appellant 
said he ought to have something out of the sale, tut when 
White asked him if he had anything to do with selling the 
place appellant replied that he did not. Fell testified that 


he had no dealings with appeliant with reference to the sale, 
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but that his talk with Gibbs caused him to look at the place. 

There may be some other facts in evidence which 
have same bearing on the question at issue in this case, but 
what we have above recited are the principal facts. 

this evidence amply shows that the land was 
placed in appellant's hands for sale-e He was the first person 
who called Fell's attention to this property. Fell went to 
see the land and informed appellee that appellant had told 
him that the land. was on the market, Appellee called appellant 
on the phone and a conversation took place between them con- 
cerning a purchaser, Just exactly what was said in this con- 
versation is in conflict, but it does appear from this con- 
versation that Fell's name was not mentioned by either party, 
although Fell at the exact moment of that conversation was in 
appellee's house and was talking to him about buying this farm 
and had told appellee that appellant was the first one who 
had informed him that the farm was for sale. 

The law required good faith on the part of 
- appellee in dealing with his agent. It was not necessary 
in order to entitle the agent to commission that the agent 
should sell the land provided he is the procuring cause. 
Regelin vs. Lathgren, 207 Ill. Appe 409. The agent might 
recover, though his principal ignored the fact that the sale 
was solicited by the agent. It was a question of fact for 
the jury to determine from the evidence whether the appellant 
was the procuring cause of the sale. As the judgment will have 
to be reversed for errors in instructions, we refrain from 
passing upon the weight of the evidence, but we deem it 
proper to say that the evidence was close and the appellant 
had the right to have the jury properly instructed as to the 


law applicable to the facts presented. 
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The court instructed the jury that though they 
might believe from the evidence that appellant told Fell that 
appellee's farm was for sale, and thst as a result of such 
information Fell purchased said farm, 7 if they further be- 
lieved that before selling said farm to Fell appellee called 
appellant on the telephone and asked him if he had done any- 
thing Lowa selling the farm or procuring a buyer, and that 
appellant told aopellee that he had not and had not showed it to 
anyone and had no buyer in view, and that a»pellee believed and 
relied on such information and by reason of such information 
sold the farm at the reduced price, then in such a state of 
the proof appellant could mee ecavee and the jury should find 
for the appellee. 

The jury was also instructed that if they be- 
lieved from the exidence that appellee asked appellant if he 
had a customer and appellant refused to disclose to his prin- 
cipal that he had a customer when requested, and told appellee 
he had no customer, and relying upon this information appellee 
reduced the price of the farm the amount of the commission or 
more, the jury shauld find for the appellee even if they be-~ 
lieved Fell was a customer produced by appellant. 

Appellant objects to these instructions on the 
ground that they ignore the question of good faith, and that 
they are not supported by the evidence, that there is nothing 
te Show how much appellee reduced the price. 

A party claiming the benefit of estoppel must 
have acted in good faith. Washingtonian Home of Chicago vs. 
City of Chicago, 157 Ill. 414. There can be no estoppel if 
the party claiming the benefit thereof knew the facts represent 
ed were untrue. Supreme Tent Knights of Macabbes vs. Stansland, 


206 Ill. 124. If both parties are equally cognizant of the 
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facts there can be no estoppel. Galpin vs. City of Chicago, 
269 Ill. 27.6 

Each of these instructions directed a verdict. 
When an instruction directs a verdict it must contain all of 
the elements necessary to entitle the party to the verdict 
which is directed, These instructions entirely omit the ele- 
ment of good faith. Appellee under the evidence kmew that 
appellant had done something towards selling the farm or pro- 
cuting a purchasers In fact he knew that appellant had 
talked to Fell about buying the farm and that Felli had called 
to look at the farm. Appellee cculd not in good faith have 
believed and relied upon the information which the instructions 
state he received from appellant for the reason that he had 
positive information which was contrary to the facts recited in 
the instructions. He could not rely on information which he 
knew was untrue. Neither instruction is based on the evidences 
There is no evidence that appellant in the telephone conversation 
told appellee that appellant had not showed the farm to anyone 
or that appellant refused in that conversation to disclose his 
customer, nor is there any evidence that the price of the farm 
was reduced the amount of the commission or more on account 
of the information which appellee received from appellant. 
These inst yuctions may anmounce correct propositions of law 
when they are supported by the evidence in the case, but they 
are not baSed upon the evidence in this case anil should not: 
have been given and they constituted reversible error. 

Complaint is made that the court improperly 
refused to permit counsel for appellant to Gross~examine 
appellee with reference to the contents of a sworn plea filed 
by appellee which plea appellant claims was contrary to apoio 
testimony on the trial concerning the telephone conversation. 


The estoppel claimed by appellee is based almost entirely 
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upon this conversation over the telephone, If appellee 
made statements in a sworn plea relative to the conversation 
contrary to his testimony upon the trial appellant had a right 
to cross-examine him relative thereto and the court was in error 
in not permitting it to be done. 

For the errors indicated the judgment will te 
reversed and the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. eed I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
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Begun and held Le Ottawa, on Tuesday, the fouyth day of October, 
in the year of our Lord one thousand Behnke and 
twenty-one, within and for the Second BAH of the State 
of Illinois: 

Present--The Hon. DORRANCE DIBELL, Praddaine Justice. 

Hon. NORMAN L. JONES, ate es 
Hon. AUGUSTUS A. PARTLOW, Justice, 
JUSTUS L. JOHNSON, Clerk. 


ee oe PP 
CURT S. AYERS, Sheriff. 992 .A. UO 











BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Louis C. Carr and 
Frank W. Williams 


Appellees, Appeal from the 
Circuit Court of 


VS. Winnebago County. 


Felch and Alice M. Schlaff, 


bp) 


(* 
As 

¢ >) 
Ce 


) 
Lizzie Butterworth, John a 


Appellants, 


Partlow, J. 

This was an action of assumpsit in the circuit court 
of Winnebago county, by appellees, Louis C. Carr and Frank 
W. Williams, real estate brokers, against appellants, Lizzie 
Butterworth, John Felch and Alice M. Schlaff, to recover a 
commission for the sale of real estate. 

There have been two trials. On the first trial a jury 
was waived and evidence, oral and documentary, was submitted 
to the trial court, whereupon judgment was rendered in favor 
of the present appellants and against appellees in bar of 
the action. Upon appeal to this court, the judgment was re- 
versed and the cause remanded, 219 Ill. App. 14, there the 
facts are fully stated and the points presented determined, 
The second trial was upon a stipulation, waiving a jury and 
agreeing that the evidence taken in the original case should 
again be submitted to the trial court, whereupon judgment wag 
rendered in favor of the appellees and against the appellants 
for $1904,37. To review that judgment this appeal was prose- 
cuted. 

There are three assignment of errors, first in admitting 
‘incompetent and improper evidence, seoond, in refusing each 


proposition of law submitted by appellants, and third in 
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entering judgrent which was contrary to the law and the 
evidence. 

The evidence shows that a written contract was entered 
into for the sale of real estate. Two copies of that con- 
tract were executed. One copy was signed by all three of 
the appellants and by Keating, the purchaser, and the other 
was signed by Keating and Lizzie Butterworth. fhe copy 
signed by all of the parties was filed for record in the 
recorder's office of Winnebago county. It was contended 
that there had been certain aiterations in one of the copies 
and that the writings are merely option contracts and not 
contracts of sale. 

Upon the former appeal we fully considered the question 
as to the legal effect of these written instruments, and 
after a consideration of many authorities, on page 35, we 
saids hopiy ine the rules deduced from these authorities, 
we are of the opinion that néither the writing signed by 
Keating as it appears upon the records of the recorder of 
deeds of Winnebago county nor the writing as claimed by 
appellees is an option but each of them is an agreement 
for sale. The writing as claimed by the appellees (now 
appellants) had none of the distinguishing characteristics 
of an sption, but all of its terms and provisions were 
those of a contract of sale. It is headed ‘Articles of 
Agreement for warranty deed with forfeiture’. By its terms 
Keating unqualifiedly agrees to pay for the propert$y in 
question and appellees (now appellants) agreed to sell and 
convey it to him when the payments are made. It is mutual, 
and by its terms is made binding upon the heirs, executors 
and administrators and assigns of both parties. It provides 


for damages for a breach of contract by either party and 
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provides different measures of damages for breaches of the 
contract by either of the parties." 

+ is also urged by appellees that the appellants did 
not furnish a purchaser who was able, ready and willing 
to buy and there is no evidence to show that Keating, the 
purchaser, was able to complete the purchase. On page 27 
we saids "We find from the undisputed facts in the case that 
appellees (now appellants) listed their property with appel~ 
lants (now appellees) for sale; that appellants (now appellees) 
produced a prospective purchaser who was acceptabis to 
appellees (now appellants) and with whom, without fraud on 
the part of appellants teow cpelisen) appellees (now appel- 
lants) entered into a valid, binding and enforceable contract 
and that therefore appellants (now appellees) were entitled 
to their commission, amounting to $1550.00." 


What we said upon the former appeal with reference 


ct 


h 
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to the legal effect of written instrument offered in evi- 
dence in this case and whether the appellees furnished a pur- 
chaser who was ready, willing and able. to buy was based upon 
the identical evidence now before us. If there had been any 
new evidence offered, or any change in the evidence upon the 
second trial, there might be ground for re-arguing these 
questions. We have again examined all of the errors assigned 
under the first and third assignments of srror and are satis- 
fied with the conclusions reacied upon the former appeal. 

Two propositions of law were submitted to the trial 
court as follows: i. The court hoids as a matter of law that 
under the terms of the contract in evidence in this case, 
marked "Defendants! Exhibit A" if Edward E. Keating failed to 
pay more than the sum of $300.00 on said contract, then said 
contract terminated by its terms and Keatins was not bound 


as a matter of law to further perform under said contract. 
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@. The court holds as a matter of law that the contract 
offered in evidence in this case, marked "Defendants! 
Exhibit A" constitutes an option to purchase and not a 
contract of sale. Both of these propositions were properly 
refused by thecourt under the former decision of this court 
and under the law and evidence in this case. 

We find no reversible error and the judgment of the 
circuit court is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. (SST JUSTUS L. JOHNSON, Clerk of the Appellate Court. 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


oS this- Brack __day of 


fn the year of our Lord one thousand 


nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 
f 
Begun and held at Ottawa, on Tuesday, the fourth day of October, 
in the Sees our Lord one thousand gine hundred and 
twenty-one, within and for the oe District of the State 
of Illinois: \ / 
( ¢ 
Present--The Hon. DORRANCE DIBELL, pfesiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARI OW, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
‘9° the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Cole & Je. Johnson, 
Appellants, 

VSe Appeal from Circuit Court 
Mark A. Root, Executor of the of Whiteside County. 
last will and testament of | 
Phebe A. Root, Deceased, and 


Mark a. Root, 
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Appellees. 
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Partlow, d» 

Appellants, C.C. & JeW. Johnson, filed their 
pétition in the cireuit court of Whiteside county for an 
attorney's lien, against Mark A. Root, as executor of the 
last will and testament of Phebe A. Hoot, deceased. The 
court dismissed the petition and this appeal was prosecuted. 

The record shows that Mark 4. Root, executor 
of the last will and testament of Phebe A. Root, deceased, 

who was her brother and only heir at law, filed his bill in 
the circuit court of Whiteside county to the October Term, 
1920, against the First Church of Christ, Scientist, of Morrison 
Illinois, and other beneficiaries, to defeat the fifth clause 
of the will of Phebe A. Root, deceased, which clause gave, 
devised and bequeathed all of the residve and remainder of the 
estate, both real and personal, to the First Church of Christ, 
Scientist, of Morrison, Illinois, to be used exclusively for 
the erection of a church building for said First Church, to be 
constructed of stone or manufactured stone, on the ground that 
after the will was made, the First Church of Christ, Scientist, 
erected a church building in Morrison in substantially the 
form prescribed by the will, and the testatrix contributed 


$500.00 toward the Same, and that by reason thereof the legacy 
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and gift in the fifth clause had been addemed and had 
lapsed and the remainder of the estate had become intestate 
property and by law passed to Mark A. Root the only heir 
at law. 

The petition of avpellants slieged that on 
October I, I9I9, appellants were employed by the board of 
directors on the First Church of Christ, Scientist, of 
Morrison, as attorneys, to advise and protect the interests 
of said church under said will; that they advised their clients 
as to their rights and interests under the will and filed an 
answer to the bill. filed by the executor and heir at law. 
That on October I, 1920, the board of directors notified 
appellants that they hdd elected to/terminate the services of 
appellants in the case pending and requested appellants to 
withdraw the answer filed by appellants to the bill; that appel- 
lants refused to withdraw the answer and refused to withdraw 
from the case and a written notice of such refusl was served 
by them upon the board of directors; that no order submitting 
another solicitor was filed in the case; that appellants 
were paid nothing for the services rendetted; that they had 
no express contract for fees and they had reason to believe 
that their clients would refuse to pay them any fee& whatever 
for the services rendered and that they were entitled to the 
usual and customery fee; that on January 15, 192I, they 
Served on appellees a notice in writing claiming a lien and 
interest in the cause of action and in the money in the hands 
of appellees belonging to or which might be found due the 
church because of the services rendered in obtaining the 
property so bequeathed and devised to them by the decedent. 
. The motion to dismiss was upon the ground 


that no claim, demand or cause of action was shown by the 
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pethtion to have been placed in appellant's hands for suit or 
collection, or upon which suit or action had been instituted 
upon which} any verdict, judgement or decree could be entered, 
or any money or p¥operty could be received to which a lien 
for attorney's fees could arise under the statute. 

The statute provides, (Hurd'’s Statute of I919, 
page 1900), that attorneys shall have a alien upon all claims, 
demands and causes of action, including all claims for un- 
liquidated damages, which may be placed in their hands by 
their clients for suit or collection, or upon which suit or 
action had been instituted, for the amount of any fee which may 
have been agreed upon by and between such attorneys and 
their clients, ox, in the absence of such agreement, for a 
reasonable fee for the serviee of such attorneys rendered or 
to be rendered for their clients on account of such suit, 
claim, demands or cause of action. 

The language is that attorneys shall have a 
lien upon all.claims, demands and causes of action which 
may be placed in their hands for suit or collection, or upon 
fentee suit or action has been instituted. When appellants 
were employed to defend against the bill filed to construe 
the will, their employment was not a claim, demand, or cause 
of action, placed in their hands for collection, or upon 
which suit or action had been instituted. They were simply 
employed to defend the suit filed to construe a will. The 
purpose of the statute is to give a lien for suits prosecuted 
by attorneys in which they may recover a judgement, or which 
may be settled, so that the parties cannot get together and 
Settle and deprive the attorney of his fees. The language 
used does not include every employment of attorneys in every 
kind of a case but is expressly limited to claims and demands 


and causes of action placed in their hands. Appellants may 
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have a cause of action against their client for services 
rendered, but they have no claim for lien against the fund 
now in the hands of the executor or the devisee. 

| Fhe original suit to construe the will was filed 
to the October term, 1920. On Degnber SI, 1920, which was one 
of the days of t:e October term, 1920, a demurrer to the bill 
was sustained and the bill dismissed. The petition for a 
lien was not filed as a sevarate suit but was filed on Jamary 
15, T92I, in the original case which had been dismissed at 
the prior October term. It is urged by avpellees that upon 
the adjournment of the October term, 1920, the court lost all 
jurisdiction over the case filed to construe the will, and the 
order of dismissal became final and the court was without 
authority to determine in the suit so dismissed, the petition 
filed by appellants at a subsequent term. There is probably 
merit in this contention, but as the judgment must be affirmed 
upon other grounds we have not passed upon this question. 

The judgment will be affirmed. 
Judgment Affirmed. 
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SAH On TEuiENOLS, 1. 
SECOND DISTRICT. (SS) 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said pellate Court, at Ottawa, this- Ree ae _day of 
Se ee : in the year of our Lord one thousand 


nine hundred and twenty- #**—+ 
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AT A TERM OF THE APPELLATE ,COURT, 
f 
Begun and held at Ottawa, on Tuesday, the fourth day of October; 


in the year of our Lord one thousand) nine hundred and 


j 
twenty-one, within and for the Second District of the State 


/ 
; 
of Illinois: { 
j 


Present--The Hon. DORRANCE DIBELL, Presiding JUS tT Tee 
Hon. NORMAN L. JONES, /Justice, 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, /Clerk. 


CURT S. AYERS, Sheriff. 
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the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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GEORGE W. DAVIDSON, 


Appellee, 


VS. 


—— 


Appeal fron 
Circuit Court 
WILLIAM GOURLEY , JANE Lake County. 
GOURLEY and JOHN MARTIV, 
Co-partners doing busi- 
ness aS LAKE FOREST 
LUMBER COMPANY, 


a ee Ne ee Nin et re et re ne” Sa 


Appellants. 


Partlow, Je 

Appellee, George W. Davidson, began an action on 
the case in the circuit court of Lake County against appellants, 
William Gourley, Jane Gourley and John Martin, co-vartners doing 
business as the Lake Forest lumber Company, to recover damages 
to his automobile arising out of a collision with a truck of 
aopellants. The jury returned a verdict in favor of appellee 
for $754.00. Judgment was rendered uvon the verdiet and 
this appeal was prosecuted. 

The declaration consisted of three counts. The 
negligence alleged in the first count was that the driver of 
appellant's truck carelessly, negligently and improperly drove 
said truck, and suddenly , without warning, ran said truck from 
@ private roadway on to the public highway immediately in 
front of appellee's automobile, so that appellee's automobile 
ran with great force into the truck and damaged the automobile. 
The negligence alleged in the second count is that the appellant 
employed an incompetent driver for their truck. The third 
count alleged that appellants' driver failed to slow down his 
truck on appreaching the highway and failed to see if the high- 


way was clears. . 
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The evidence shows that en July I, 1920, 
about 2 o'clock P.M. appellants' truck was being driven west 
by its servant on Arden Shore drive at the interséction with 
Waukegan or Sheridan road. Sheridan road was a public 
highway extending north and south from Lake Bluff to North 
Chicago and lies iumediately east of the tracks of the 
Chicago, North Shore & Milwaukee RR. The highway is about 
seventy feet in width, the macadam or traveled part, about 
twenty-four feet wide with a three foot shoulder on each side. 
There are telegraph poles one hundred feet apart on the west 
Side almost at theedge of the traveled part of the highway. 
Arden Shore drive is a private roadway or driveway extending 
east from Sheridan road, is about nineteen feet wide and the 
traveled part is about nine feet wide. The east side of 
Sheridan road, south of Arden Shore drive, was covered with 
dense foliage, trees and shrubs which extended almost to the 
traveled parte in approaching Arden Shore drive from the 
south, a car on Sheridan road would have to be within about 
fifty feet of Arden Shore drive before a car coming out of 
that drive would be visible at the entrance to the drive. 

Appellee's ‘seven—-passenger car was being driven 
by Mrs. Davidson, wife of appellee, north from Lake Bluff to 
Waukegan along the east side of Sheridan rosade Mrs. Buller 
sat in the front seat on the right hand side with Ms. Davide 
SOM Margaret Spellman, a girl Sixteen years old, sat in 
a folding seat immediately behind Mrs. Davidson and in front 
of three ladies who occupied the rear seat, . 

As the Davidson car approached Arden Shore 
drive and when it was about thirty feet to forty feet south 
thereof, the truck of appellants came out of Arden Shore drive 


from the east, going west, and stopped, the front of the 
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truck in the center of Sheridan road. As soon as Mrs David- 

son saw the truck she put on ts brakes, both foot and emergency, 
but before the Davidson Car could stop or turn to the right or 
left, it ran into the truck with such force that the steel 

frame was broken,- the body was bent, the wheels were broken 

and the car was otherwise damaged. 

it is contended by avpellants that the verdict 
is not sustained by the law or the evidence, and that the evi- 
dence shows that the driver or appellee's car was guilty of 
sereet raters negligence. 

The evidence shows that Mrs. Davidson, the driver 
of appellee's car, was an experienced driver and had driven this 
car for about one years There were no houses on Sheridan road 
in this immediate neighborhood. The first house south was 
about a half a mile away and the first buildings north were the 
Naval Station buildings also about half a mile awey. Sheridan 
‘road is the mainly traveled highway between Chicago and Milwaukee 
and has very heavy traffic in both directions. A truck was 
standing on the west side of Sheridan road almost opposite 
Arden Shore drive. An automobile was coming south on the west 
side of Sheridan road traveling twenty-eight to thirty miles per 
hour and was about 150 feet north of Arden Si beinise when the 
truck came out of Arden Shore drive. There were telegraph poles 
one hundred feet apart on the west side of Sheridan road almost 
to the edge of the traveled part of the highway. Just west 
of Sheridan road are the trucks of the cr ee North Shore 
& Milwaukee R.R. 

With his view obstructed to the south, the 
driver of appellant's truck drove out of Arden Shore drive 
traveling about 4 to 6 miles an hour and stopped in the center 
of Sheridan road at a time when appellee's car was only about Shae 


ty to forty feet away. One witness testified that the driver os 
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the truck locked to the north and turned to the south. lirss 
Davidson, with her car traveling, as shown by a@ preponderance 
of the evidence, about twenty miles per hour, within thirty or 
forty feet, had to determine what action she would take. 
She was within the speed limits provided in Sec. 269 V Chap. I2i 
of the Statute. She could not stop her car within the thirty 
or forty feet, and she had obstructions both to the right and 
the left of the truck so she couid not go around it on either 
side. 

Appellants contend that under Sec. 269 ZG of 
Chap. I2I of the Statute, the driver of the truck had the right 
of waye This section provides that all vehicles traveling 
upon public highways shall give the right-of-way to other ve- 
hicles approaching along intersecting highways from the right, 
and Shall have the right of way over those approaching from 
the left. Sheridan road was a public highway. Arden Shore 
drive was a private drive or roadway upon which there was very 
little travel. The statute only applies to public highways 
and intersecting highways and not where public highways are 
intersected,by private roads or driveways and therefore appellant's 
driver did not have the right of way. Regardless of this rule 
of the road, under the evidence, the view to the south being ob = 
structed, it was the duty of the driver of the truck to exercis 
for his own safety and for the safety of those on Sheridan road, 
that degree of care which was in keeping with the conditions 
which confronted hime He did not have the right to blindly 
drive into Sheridan road and stop in the middle of it without 
taking proper precautions to see if cars were coming from the 
south. He could not see to the south until he got past the 
shrubbery on the east side of Sheridan road. He looked 
to the north and saw the car approaching going south. This car 


would arrive opposite Arden Shore drive about the time the truck 
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would enter Sheridan road and the driver of the truck would 

have to avoid a collision with it. The driver of the truck 
drove out into Sheridan road and gave no warning of any kind. 

The oceupants of the car going south saw that a collision was 
going to take place and they swung their car to the west off 

of the road to give as much room as possible to the truck. Tk 
driver of appellee's car kould wot go to the left of the truck 
because of the car coming from the north. Neither could she 

go to the right of the truck because the truck, which was cight- 
een or twenty feet long, blocked the way. Mrs, Davidson was 
confronted with sudden peril and she was not required to exercise 
all ef the presence of mind and care of a prudent person who was 
not so suddenly confronted with sudden peril. Roberts vs. 
Chicage City Ry. Co., 262 Tiss 228. She was not panaase. to 
act with that degree of care which time and deliberation might 
afford. Chicago & Alton Ry. Company vse Carson I98 I11.98. 

. Whether appellants were guilty of the negligence 
charged in the declaration and whether the driver of appellee's 
car was guilty of contributory negligence were questions of 
fact for the jury and we will not disturb the finding of the 
jury on these points unless that finding is clearly against 
the weight of the evidence. We think the evidence proves 
the negligence of appellants driver as charged in the declara~ 
tion, and that the driver of appellee's car was in the exercise 
of due care and cautions 

Appellee was asked whether his wife, who was 
driving the car , was familiar with Arden Shore drive and 
objection was properly sustained to this question because it 
called for @ conclusion and not a fact. Mrs. Muller was 
asked what she did and what happened after the two cars came 


together and she said that they got out to see how badly the 
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people in the car were hurt. The latter part of the answer 
was not responsive to the question but was not harmful. Bert 
Easter testified that three or four weeks before the trial he 
had been employed by appellants in connection with the accident; 
that he took A.K. Stearns of Lake Forest, tc the lumber yard 
of appellants, picked up two other men and took them to the 
scene of the accident and, after some talk, he took them back 
to the lumber yard; that he charged for his services but had 
not yet been paid; that he had driven a car for six or seven 
years and was in the garage business; that a short time after 
the accident he made a written statement to one of the men he 
believed to be an insurance man. Complaint is made to all of 
this evidence of Haster,. The abstract shows that the only 

objection made to any of this evidence was to the first 
haeaee whether the witness had been employed by appellants 
in connection with the accident since it occurred, The rest 
of this evidence was admitted without objection and error 
cannot be assigned on it. - 

Upon the argument it is claimed by appellants 
that consel for appellee stated that after the accident Easter 
drove insurance men out to view the ground where the accident 
oceurred and counsel wondered why they waited so long, and then 
counsel made some other referenee to insurances This statement 
is assigned to error. It is not claimed that any such remarks 
appear either in the record or the abstract and they are, 
therefore, not subject to review. Conrade vs. St Louis Ry. 
Company, 201 Ill. Appe 276. 

Error is assigned on the refusal of the court 
to give six instructions offered on behalf of appellants. One 
instruction was given on behalf of appellee and seven on behalf 
of appellants. We have compared the six instructions refused 


on behalf of appellants with those given and find that each 
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instruction refused, except the first, was covered by some 
instruction given. The first instruction refused contained 
the general statement of the proposition of law as to when the 
testimony of one credible witness might be entitled to more 
weight than the testimony of other witnesses. This instruction 
might properly have been given, but its refusal was not error. 
From an examination of all the instructions, we think the jury 
was fully instructed on behalf of the avpellants and there was 
no error in refusing the six instructions offered by thems 

We fine no reversible error and the judgment 
Will be affirmed. 

Judgment affirmed. 
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SECOND DISTRICT. (8S 1 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said es Court, at Ottawa, this— > a __day of 


in the year of our Lord one thousand 
nine hundred and_twenty- nie ae 


of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


é 
Begun and held at Ottawa, on Tuesday, the fourth day of October, 
% 


in the year of our Lord one thousand nine Aundred and 

ff 
twenty-one, within and for the Second Digtrict of the State 
f 


i# 
fF 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


of Illinois: 


i 
Hon. NORMAN L. JONES, Jus tice. 


# 
Hon. AUGUSTUS A. PARTLOW, Justice. 


# 


f 
JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. HRT A eer 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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MARGARET SPELIMAN, 
a minor by LUGY B. 
JUDSON, her next 
friend, 
Appellee, 

VS « Appeai from Cireuit | 
Court , Lake County. 
WILLIAM GOURLEY, JANE 
GOURLEY and JUHN MARTIN, 
Co-partners doing busi- 
ness as LAKH POREST 
LUMBER COMPANY, 


Appellants. -— «O&F 8 
FY fe a, BR 
9227.4, 666 


Partlow, J. 


Ne ee ee eet ee eet ee 


This is an action on the case in the Circuit 
Court of Lake County, brought by appellee, Margaret Spellman, 
& minor, by Lucy B. Judson, her next friend, against appell- 
ants, William Gourley, Jane Gourley and John Martin, co- 
partners doing business as Lake Forest Lumber Company, to 
recover damages for personal injuries sustained by appellee 
in an automobile collision. The jury returned a verdict 
for $1000.00 in favor of appellee. Judgement was rendered 
on the verdict and this appeal was prosecuted. 

The facts in this case are the same as those 
in the case of George W. Davidson vs. William Gourley, et al, 
decided at this term of court and it will het be necessary 
to repeat theme The pleadings and evidence in this case 
are substantially the same as in the Davidson case except 
that several witnesses were called in this case who did not 
testify in the other case. Margaret Spellman, a sixteen 


year old girl, was riding on the left hand side of the car 
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in a small seat just back of the front Seat. ‘She was employed 
by Mrs. Muller who was in the front seat and was on her way 

to Waukegan to get a new dress. She testified that she 

was paying very little attention to the road, was thinking 

of something else and did not know of the presence of the 
truck until just about the time of the collision. 

The first error urged is that the verdict is 
contrary to the evidence and that appellee was guilty of 
contributory negligence. We held in the Davidson case that 
the verdict was sustained by the evidence and that Mrs. David- 
son, the driver of the car, was not guilty of contributory 
negligence and that the driver of the truck was guilty of 
the negligence charged in the declaration. While there is 
some evidence in this case which was not in the other case, 
the additional evidence in no way changes our opinion on 
this question, but tends to further convince us that we were 
correct in that decision. If Mrs. Davidson was not guilty 
of contributory negligence, then under the evidence appellee 
was not guilty of negligence. The appellee did not own the 
Cale She had no control over the driver, but was merely a 
guest or licensee. She had no warning or notice of any 
danger and at the time of the accident was exercising that 
@egree of care that any ordinary, prudent person, in the same 
situation, would have exercised. Hven conceding that Mrs. 
Davidson was negligent , such negligence would not be in- 
puted to the appilee. Chicago & Alton Ry. Company vs. 
Vipond, 212 Ill. 199. Flynn vs. Chicago City Rye Co., 250 
Ill, 460. 

Complaint is nade that the court refused to 
give three instructions offered on behalf of appellants but 


no where from the argument or abstract are we able to ascertain 
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what these instructions were. They are not set out or 
argued, and this fact would be sufficient to justify us in 
refusing to consider this assignment of error. fhe abstracts 
shows that one instruction was refused on behalf of appellants. 
It stated an abstract proposition of law as to the credibility 
of witnesses and it might properly have been given but its re- 
fusal did not injure the we pet iaetn for the reason that the 
jury was proverly instructed in that regard. 

It is next insisted that the judgement of 
#I000.00 is excessivee The evidence shows that appellee was 
rendered unconscious and remained in that condition for about 
20 minutes. She regained consciousness long enough to tell 
where she was injured and again became unconsciouse She 
was taken to the Red Cross headquarters at Great Lakes and 
then to the home of Mrs. Muiler where she was in bed for two 
weekSe Her legs were injured, two ribs were broken and she 
complained of pain in her stomach and left side. She testi- 
fied that for six weeks she could not do any work except 
what was necessary, and the pain in the left side lasted about 
a month, during which time she could not sleep naturally. 
The adhesive strips placed upon hey broken ribs remained there 
about three weeks. On the trial she was examined by appell- 
ant's physician, who testified that he found she was nervous 
and, on the first examination, complained of o.sins wherever he 
touched her to such an extent that she grabbed his hand and 
attempted to leap from the couch on which she was reclining. 
After he explained to her that he would not hurt her, he made 
the examination and she did not make any further complaint. 
He also testified that there was no organic injury, but that 
she was in a nervous condition and inclined to accept any 
suggestion of pain. He could not positively state whether 


She had a misplacement. Taking into consideration the in- 
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juries to the appellee, the length of time she was in bed 
and the fact that she has not yet fully recovered, we do not 
think the damages were excessive. Chicago City Railway vs. 
Hyndshaw, I16 Til. App. 368. 


We find no reversible error and judgement is 


affirmed. 


Judgement affirmed. 
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STATE OF ILLINOIS, } .. 

SECOND DISTRICT. oe I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appfellate Court, at Ottawa, this. Qn _day of 
oo : - ii the year of our Lord one thousand 


nine hundred and twenty- ae 
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Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
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Hon. NORMAN L. JONES, Justice. 
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Hon. AUGUSTUS A. PARTLOW, Justice. 
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JUSTUS L. JOHNSON, Clerk. / 
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f 
ey 


2 


do 
& “as 
an 
ee 


e 








BE IT REMEMBERED, that afterwards, to-wit: on 


Clerk’s office of said Court, 


following, 


the opinion of the Court was filed in 
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in the words and figures 
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RASMUS RASMUSSEN 
Appellant, 
Vs. Appeal from Circuit Court 
of McHenry County. 
ESTATE OF HOSEPH I. 
LANG, DECEASED. 


et ge Nea ened nce eet See Ne ie Sl 


Appellee. 
9921.A. 666 


Partlow, ds 

Appellant, Rasmus Rasmussen, filed his claim in 
the county court of McHenry covnty against the estate of 
Joseph I. lang. The claim was allowed by the county court 
but, on appeal to the circuit court, the claim was disaliowed 
and from that order this appeal was prosecuted. 

On July 19, I916 appellant purchased from Anna 
and Joseph W. Parks the Park View Hotel on Nippersink Lake, in 
Lake County. The property was sold adubject to an neers. 
of $4500.00 which the purchaser assumed and agreed to pay. 

In addition to this encumbrance, appellant placed in the hands 
of Joseph I. Lang, an attorney, $1000e00 out of which Lang was 
to pay all other encumbrances against the property in excess of 
$4500.00% A receipt was given by Lang to appellant, which 
recited that after all the encumbrances had been paid, the 
balance of the $1000.00 was to be paid to the order of the 
grantors in the deed, who are Anna and Joseph W. Parks. It 

is claimed that the $1000.00 was not sufficient to pay the, 
encumbrances due; that Lang only paid about $60.00 of these 
encumbrances and that apvellant paid more than $1000.00 to re- 
move liens on the property. Lang subseguently died and the 


claim was filed for $940.00 against his estate, being the 
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$1000.00 less the $60.00 paid by him. 

The appellee offew in evidence a certain book 
of account of Joseph I. lang purporting to show the distribution 
of a large portion of this $1000.00. ‘The book was in the 
handwriting of a book-keeper who testified that she made the 
entries at the direction of Lang, but she had no personal 
knowledge of the truth of the entries. It is objected by appell- 
ant that this book was a self-serving statement of Lang; was not 
kept in a regular manner; that the keeper of the book had no 
personal knowledge of the truth of the entries, and for these 
reasons the book should not have been admitted in evidencea 

The book was not identified as provided by Sece 
3, Chap. 51 of the Statute and was not admissable in evidence 
if any cbjection had been made te it. }fhen the book was offexbd 
counsel for appellant said, "I object to it, except for one 
purpose to show these entries were made, that is all, no evi- 
dence of payment." If the objection had been to the competency 
of the book it no doubt would have been sustained but the ob- 
jection was special and limited to the point that the book was 
not evidence of payment. 

In connection with this book account, the court 
gave the Sixth instruction on behalf of the appellee, which 
told the jury that the account book admitted in evidence con- 
stituted legal evidence and that the entries appearing therein 
had not been contradicted or disproved by other competent evi- 
dence, and such account should ee considered by the jury in 
arriving at their verdict. This book contained a self-serving 
statement of Lang, and, even under the partial objection, its 
admission in evidence, when taken in connection with the 
Sixth instruction, constituted error. The book did not con- 
stitute legal evidence and the account should not have been con- 


sidered by the jury. 
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t is contended by appellee that appellant can- 

not recover for the reason that under the receipt given by 
Lang to appellant any anexpended balance of the $1000.00 was the 
property of Anna and Joseph W. Farks and appellant showed no 
legal or equitable assignment of such balance. 

The money placed in the hands of eng constituted 
a trust fund for the oayment of the encumbrances and a court of 
equity could enforce this trust. Jenkins vs. Doolittie 69 Ill. 
415. In the adjustment of claims against estates the probate 
court exercises an equitable jurisdiction and may resort to 
equitable procedure. Cbmens vs. Crane 234 Ill. 215. A purchase 
of encumbered proverty who, not having assumed the encumbrance, — 
is obliged to pay off claims to protect his own interest or 
perfect the title, is entitled to be subrogated to the position 
of the sneumbrancer with resvect to all of the latter's rights, 
securities, remedies and priorities, Hazle vse Bondy 173 T1l. 302. 

The $1000.00 was placed in the hands of Lang by 
appelient to pay off encumbrances on the property in excess of 
the $4500.00 mortgage. Appellant claims that Lang failed to 
pay these encumbrances with the exceotion of $60.00 and. it is 
Stipulated that appellant paid out &floo0 .00 in excess of the 
$4500 on account of liens on the property. Under this state of 
the proof there could be no balance of the #1000.00 ieft after 
the payment of encumbrances and if Lang did not pay out all of the 
$1000.00 placed in his hands and appellant, in order to protect 
his property, was required to pay in excess of $1000.00, then any 
unexpended portion of the $1000.00 left in the hands of Lang 
was the proverty of appellant. 

For the errors indicated the judgement is re- 
versed and the cavse remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, } .. 

SECOND DISTRICT. me I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


saidfAppellate Court, at Ottawa—-this— Gael day of 


in the year of our Lord one thousand 







nine hundred and 





Oe the Appellate Cour. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day 
\ ge 


in the year of our Lord one thousand nine hundred 
f 
twenty-one, within and for the Second District of 


of Illinois: | 7 


J 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 


Hon. NORMAN L. JONES, Justige. 
\ ; 
Hon, AUGUSTUS A. PARTLOW, Justice. 


JUSTUS L. JOHNSON, Clerk.’ 





of October, 
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Chauncey Moore, a minor, 
by Samella Moore, his next 
friend, 


— 


Appellee, 
Appeal from the Circuit 
VSe Court of Peoria County. 


Clark & Company, a corporation, 


. 
ee ee ee ee ee 


2221T.A. S566 


Partlow, Je 

This ¢8 an action on the case in the circuit 
court of Peoria County by appellee, Chauncey Moore, a minor, 
by Samella Moore, his next friend, egainst appellant, Clark & 
Company, a corporation, for personal injuries received in an 
autommbile accident. There was a trial by jury and a verdict 
for $1250.00 for appellee. Upon motion for a new trial appelle 
remitted $300.00 and judgment was rendered for $950.00, from 
which judgment this appeal was prosecuted. 

The first question for determination is whether 
the verdict is sustained by the evidence, The first and second 
counts of the declaration contain a general charge of negligence. 
The third count charges a failure to sound the horn. The 
fourth charges an illegal rate of speed, The fifth charges 
that the car had defective brakes but this count was withdrawn. 

Armstrong avenue in the city of Peoria is an 
east and west street and is intersected by California avenue, 
which extends north and south at the east end of the 500 block 

-and by White street which extends north and south at the west 


end of that block. The accident occurred about two hundred 
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Chauncey Moore, a minor, 
by Samella Moore, his next 
friend, 


— 


Appellee, 
Appeal from the Circuit 
VS« Court of Peoria County. 


Clark & Company, a corporation, 


. 
ee ee et ee a ee ee 


Appellants 


222T.A. 666 


Partlow, J. 

This ¢f an action on the case in the circuit 
court of Peoria County by appellee, Chauncey Moore, a minor, 
by Samella Moore, his next friend, egainst appellant, Clark & 
Company, a corporation, for personal injuries received in an 
autotmbile accident. There was a trial by jury and a verdict 
for $1250.00 for appellee. Upon motion for a new trial appelle 
remitted $300.00 and judgment was rendered for $950.00, from 
which judgment this appeal was prosecuted. 

The first question for determination is whether 
the verdict is sustained by the evidence. The first and second 
counts of the declaration contain a general charge of negligence. 
The third count charges a failure to sound the horn. The 
fourth charges an illegal rate of speed, The fifth charges 
that the car had defective brakes but this count was withdrawn. 

Armstrong avenue in the city of Peoria is an 
east and west street and is intersected by California avenue, 


which éxtends north and south at the east end of the 500 block 


‘and by White street which extends north and south at the west 


end of that block. The accident occurred about two hundred 
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feet west of the east end of the block on Armstrong avenue and 
about one hundred feet east of the west end of the tock. 

% is up-grade from the east end of the block to the scene of 
the accident. Armstrong avenue is paved with brick and is 
twayty-two feet wides There is a sidewalk on each side of 
the strset with a narrow grass plot between the walk and the 
curbe Appellant's Ford delivery car, driven by William Sturn, 
turned into Armstrong avenue at a cross street east of Califor-— 
nia avenue and proceeded west on Armstrong avenue. As the 
driver approached the intersection of California avenue he saw 
some children going from the south to the north side of street, 
about one hundred feet ahead of 1a They went on to the side- 
walk on the north side of the street. When the car was only 
a few feet cast of the children the appellee, a little colored 
boy, was pushed by a white boy, or ran backward into the street. 
He came in contact with the car either by falling against it or 
by being struck by ite His left leg was broken and he received 
a cut in the back of the head and over his right eye. There wer 
two eye witnesses who testified how the accident happened. One 
was Rhoda Barnard:a witness for appellee, and the other was 
William Sturm the driver of th car. 

Mrs Barnard lived at 30I Bast Armstrong avenue 
at the corner of White street. Her house was on the north 
Side of the street and was of tarrace above the street. The 
porch was ‘about fifteen feet from the sidewalk. She testified is 
that on the evening of the accident, April I4, 1920, about 
5:30 G'cloek, she was at the supper table and heard a noise on 
her front porch. She went to the front door and saw a Little 
neighbor girl sitting on the tarrace. Two boys, Edgar Hinckle 
and appellee, Chauncey Moore, were on the sidewalk. The little 


girl ran down to the sidewalk and the three children began 
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hitting each other with a rag or sock. She first thought 

they were fighting but later saw they were playing. One of then 
gave Chauncey Moore a Shovee He had a little wagon in the street 
and sturted toward it and the other children ran around and 
headed him off. Chauncey staggered toward the wagon ana into 
the street about ten feet. The automobile coming from the 

Raat struck him. She testified that the car swerved north towam 


; the boy just bdore he was struck. The automobile was on the 


lower side of the street when the accident happened. Just about 


the time the car struck the boy it swerved back to the south and 
struck the curb and a pole inside of the curb. When it hit 
the pole it bounded back about ea feet from the pole and then 
jumped forward again and close to the pole when it stopped. She 
testified the driver swerved the car twice and struck the boy 
when he swerved the second time, and that the car was going 
thirty~twe or thirty-three miles per hours 

William Sturm testified that the windshield on 
the car was single strength glass and the pins which held it in 
position were gone and ha had pieces of a cigar box wedged in 
keep the upper glass from falling oute He was going east on 
Armstrong avenue and whan he came to California avenue he saw 
some chiidren on Armstrong avenue going from the south to the 
north side of the street. He saw they were seuffling andslowed 
down the car and tooted the horn. He swung his car to the left 
and just as he got opposite them the little colored boy came 
falling backwards towards hime He turned the car sharply 
to the left. There was an opening or driveway in the curbing 
and a telephone pole just beyond the driveway. He hit the 
curb with the left front wheel, the car bounced up on the 
curb and struck the pole but not hard. When he hit the curb 


the stick came out, the windshield dropped and the glass broke. 
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After the accident the boy was lying in the center of the 
street a little Past the rear wheel of the car. When the boy 
hit the car he was staggering backwards and the revolving tire 
threw him away from the care Sturm testified that he did not 
see it, but was positive that the back of the boy™s head hit the 
hub Gaps When he swung from the center of the street towards 
the left he was less than three feet from the left hand curb 
and about fifteen feet from the pole when the boy was pushed 
into the street. “he front fender was thirty-four inches from 
the ground and as the boy reached the car his head went under tk 
front fender and missed it. The boy was falling backward befor 

Made 

he touched the car or the car touched hin, What, him fall back- 
wards the witness could not positively say. The automobile 
did not run over the boy. Sturm testified ae the car did not 
pounce back from the post and go forward again, as testified by 
Mrse Barnard, but he had to push the car back from the pole to 
get space between the car and the pole so that he could crank 
the car. The only damage to the antomobile was that the wind- 
shield slipped out and broke. He testified he was going about 
ten miles per hour. 

We refrain from expressing any opinion as to 
the weight of the evidence for the reason that the judsment 
will have to be reversed because of errors on the trial. We 
deem it sufficient to say that the cevidence was close ami in 
sharp conflict and it wes necessary under these circumstances 
that the jury be accurately instructed and that there be no 
serious.error in the recorde 

Each count of the declaration charged that appellbe 
was seven years of age at the time of the accident and that 
he was in the exercise of due care and caution for his own 
safety. On direct examination the mother of appellee testified 


that he waS seven years old and would te eight years old on 


edt<te totaes ead at gniyl esw ved ont inebioos estt Kedta 
yod ait nef¥  .teo sft Te Leedw 120% eat tasg: oftths 8B toute 
ertd goivloves edd bas ebyewlosd sgiteaggste .esw od 189 otit tied 
fan Hib of tudd Soltitaes miste -«ts0, edt (mort were mis a 
eit tid Baed a'yed. edt to desd.edt tedt evidiaog gswoindy. tipeee 
ebrawot teerte edd to rotmea.odt mort: “gouwa edt weatil ; oqae sash 
digo bnad teal ald mort test serdt nxsdd sacl, esw oa dtel, onkt 
hedesq 2zaw yod ong sg efog. elt. Mork dt aet sg0dtlt trode ‘ne 
moxt aendont sagt yd ans: asw-teback..tnork od? oatoostey att odart ; 
aly cobos tnew Seed eld uso edt  bodogot, Kod edt ee hig basorg ont 
soted brswilosd guilist asw yod edf.-:.gf boaain baa cobnet tososk 
-aosd iist wid, teil «mid Bedosed te0 sdfé ro tse edt hodouod od 
slidonotses ont? G88 wlavisdaes.- tor) binoo aae nt lw: edt aixew 
ton - fib «so eas tests boktsteot BESTE auod ody i eave: aed oaRas ‘bib 
vd Bbeititeaos as, Higgs Seennes 98 aoe daoq odd monk alead. sonuod 
ot ofog oft mort tosd. res edt dauq..o¢ bed.odiud buaisad) exit 
ainsts Bbineos et tant oe elog edt bas Bo eat aeowled eosce teg 
=Soiw edt tedt esw elidomotss eat ot, ‘egamed. Tha: oat, *%Bo osid 
tvode gaiog ssw od beltiteed ei soxord bus ‘two. heqakle bled 
| oN owtwods req eeLia not 
ot 8s MOiniqo yas gutecorqze mort shantex ow. evs hort ems 
tnheushay edt tens soaserx edd 10t sonobive. edt te- tigkow. odd 
eW -»isitt edt go sxerte te sensvod beeteves. (od) rot eyed; (eten 
ai fas seolo gsw comebives odd. seds Yss oF tnozoithwe, tH a9e5 
eoomsd amurox Lo eaedd sobuur wrsaees of. aswiti bas jot tines, erede 
on ad otodd ‘eat bas botomrtent vlotetueos. sd yrst ont teat 
_ sbxogex edt ot TOTS: angizee 

eadloqgqs tsdt. pogzsitg noit¢staloob eft ‘to FRTOD, Hasek ove of e: 
t bag txobieos edt to omit edt te,ogs £0 .exsoy. mev98 as 
“wo eid tot noitsss (a8 SeTs9 emb 0: ‘O2LITOXS » eat. re. _gew.ed 
hottitast eelLeqge to tediem od? noitainano footth 00. «yokes. 
no BLo exsoy tdgte of Sblyow Bis Blo exsoy frevea asw od sade 


De 


April 23, I192I. On cross-examination she testified that he 
was born April23, 1913. The accident occurred on april 14, 
1920. Appellant offered i+ evidence the appellee's application 
for entrance into the pubiic schools which the evidence shows 
was in the handwriting of the nother, and it gave the d.ie of his 
birth as April 23, I912. Whether he was six or Seven years 
old was important in hevorainsTs whether a was chargeable 
with contributory Repeats. Names vVSe Chicage City Ry. Coe, 
T80 Ill. Apne, 483; Chicago City Ry. Co. vs. Tuohy, 196 Til. 
410. 

The court, by appellee's third instruction, told 
the jury that if the jury believed from the evidence th t 
appellee was under seven years of age he could not be guilty of 
or charged with negligence. The declaration was not amended to 
meet the new evidence. The averment that appellee was seven 
years old and in the exercise of ‘aue care did not justify an 
instruction based upon the theory that he was under seven 
years of age and was not required to exercise due cares 
Wild vs. Chicago, Burlington & Quincy Ry. I5I Ill. Appe HeLO< 
McCabe vs. Atchinson, Topeka & Santa Fe, 154 Ill. App . 380; 
Stevens vs. Lewandowski, 66 Illes App. 558; and Himrod Coal 
Co. vs. Clingan, Ii4 Tl. Appe 568. 

Appellee contends that if appellant intended 
to insist on the allegations of the declaration it should have 
objected to the evidence on the ground that it was at variance 
with the declaration, whereupon appellee could have amended the 
declaration so as to confirm to the facts. The declaration 
should state the correct grounds of the cause of action. If 
appellee was under seven years old, that fact should have been 
alleged in the declaration, together with the further allega- 
tion that he was not thargeable with contributory negligence. 


The mother of appellee, who was his next friend in this suit, 
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knew his age at the time the declaration was filed and testi- 
fied to his age at the trial, anthyet each count of the declara 
tior alleged that he was seven years old and was in the exercise 
of due care and caution. In some cases this error mi ght 

not be serious, but that was not true in this case. The facts 
in the case were close and the variance between the declara- 
tion and the preof injected into the case « question not raised 
by the pleading, lei to questionable instructions and arguments, 
and constitutes reversible error. 

Complaint is made of the second, third, fourth 
and fifth ingtructions given on behalf of appellee and six in-= 
structions refused on behalf of appellant. The second instrue 
tion given is not accurate. It did not, in terms, define 
probable cause but attempted to teil the jury under what cir- 
cumstances a verdict should be returned against appellant. It 
directed a verdict but ignored all reference to any contribu- 
tory negligence of which appellee might be guilty. It akso 
told the jury what they should do if they Believed that appelle 
had proved his case by a preponderance of the evidence. It 
failed to refer to the declaration and failed to tell the jury 
what cause of astion appellee was required to provee ‘The fourth 
ané fifth instructions told the jury that the damages, if any, 
should be estimated from all the facts and circumstances in 
evidence. In Krankowski vs. Aurora, Elgin & Chicago R.R., ; 
I67 Ill. Appe, 469 on page 475 Court said "Instruction 
number five for appellee stated that in determining the amount 
of damages appellee waS entitled to recover in this case, the 
jury had the right to, and should take into consideration 
all the facts and circumstances, as proved by the evidence befare 
them. The instruction does not accurately state the law, 
and is subject to some of the same objections as number four 


above mentioned. In determining the amount of damages the 
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jury should only consider such evidence as properly and legally 
bear upon the question of such damages.” In Perreira vs. 
Diller, 176 Ill. App. 447, it was held erroneous to instrvect 
the ary to take into consideration the effect of an injury 
on a child's physical ability for the reason that the parent is 
entitled to his wages until he arrives at legal age. The 
first instruction refused was covered by the second given on 
behalf of the appellant. The court might properly have 
given some of the other five refused instructions but it will 
not be necessarypo consider them in detail, Six instructions 
were given on behalf of appellant and they covered most 
every proposition of law applicable to the case. 

For the errors indicated the judgment will be 
reversed and the cause will be remanded. 


Reversed and Remanded. 
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SECOND DISTRICT. (°° 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 
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AT A TERM OF THE APPELLATE COURT, 
ff 
Begun and held at Ottawa, on Tuesday, the fourth day of October, 
£ 
in the year of our Lord one thousand nine hundred and 
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twenty-one, within and for the Second District of the State 


of Illinois: 


Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
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Hon. AUGUSTUS A. PARTLOW, Justice. 
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JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
| the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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6947. Agenda #48. 


Charles E, Bartlett, Administrator 
of the estate of Elizabeth Ann Barte 
lett, deceased, 

Appellee, 


VSe Appeal from the 


Cireuit Court of 


Frank 5. Bartlett, Knox County. 


appellant. 


Partlow, Je 

Appellee, Charles HE. Bartlett, administrator 
of the estate of Elizabeth Ann Bartlett, deceased, filed his 
bill in the circuit court of Knox County against appellant, 
Frank 5. Bartlett, to compel appellant to assign and deliver 
to appellee certain shares of stock belonging to the deceased 
in her lifetime. Upon a hearing a decree was rendered in 
accordance with the prayer of the bill and this appeal was 
prosecuted. 

The error urged is that the decree is not 
supported by the law or the evidence. Elizabeth Ann Bartlett 
died in knox county, Jammery 15, 1920, leaving surviving 
her the appellee, Charles E. Bartlett, her son and only heir 
at lawe The appellant Frank 8. Bartlett, was her step-son, 
being the son of her deceased husband by a former wife. On 
January 21, 1920, anpellee was appointed administrator of the 
estate. Appellant, as far back as 1908, was the secretary 
of the Mutual Loan and Building Association of Galesburg, 
Illinois, and had for many years looked after the financial 
affairs and investments of his gtep-mother. He received from 
her, from time to time, various sums of money some of which 


was paid out by him and some: was invested in the stock of 
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the building association, of which appellant was the secretary, 
On January 21, 1909, appellant, in the presence of Arthur J. 
Edgar, vresented to the deceased a written statement signed by 
him showing all of the financial transactions of appellant 
with the funds of Mrs. Bartlett. He there stated that he 
wanted Mr. Edgar to keeo the paper so that if anything happened, 
either to appellant or his step-mother that some third person 
would know the condition of her financial affairs. This 
statement showed the total cash received during 1908 was 
$3157.50; that appellant had paid out of this amount $1400.00 
to W.R. Labar and had invested a part of the balance in the 
stock of the building assbcthation. This stock was in three 
certificates or books. One was Pass Book 158 for $198.71, 
purchased December 27, 1908. Another was Pass Book 787 for 
$720.66, purchased January II, 1909, and the third was Pass 
Book 375 for $636.08, purchased January I6, 1909, which is 

also reférred to in the evidence as Certificate of Stock No. I2. 
Pass Book 158 seems to have been disposed of prior to Mrs. 
Bartlett's death and is not in controversy in this case. 

The other two certificates remained in the hands of avpellant 
until the death of Mrs. Bartlett and it was for the purpose 

of CCE these pass books and these two certificates that 
the bill in this-case was filed. 

Appeilant refused to turn over this stock to 
appellee on the ground that Mrs. Bartlett, during her lifetime, 
made him a present of it and he was the owner thereof. The 
contention of appellant is that Certificate No. 787 was purchased 
by appellant on January II, 1909, and Certificate No. I2 was 
purchased on January 16, 1909, and both were originally assigned 


to the appellant and as there was nothing on the records of the 
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building association to show that the certificates were not 
owned absolutely by the appeliant, and in order that there 
might be some record ro memoranda to show who was the real ownegz, 
he prepared the statement of Jdnuary er, I909, and delivered 
it to Mr. Hdgar. He claims that these certificates being in 
his name, it was not necessary in order to constitute a valid 
gift to have the certificates turned over to Mrs. Bartlett 
and then turned back to the appellant. All the law required 
to constitute « valid gift was some declaration on the part of 
the donors 

"The original certificates, Nos. 375 and 787, 
have been certified to this court for inspection together 
with the two pass books issued on these certificates. Nos 375 
was originally issued on December 17, 1907, to Alex Henderson 
and was assigned on the back January 16, 1909, | Wo. 787 
was originally issued on August 2, 1905, to L. Swisegood and 
was assigned on January II, 1909. The contention of appellant 
that both of these certificates were originally assigned to 
him is not sustained by the evidence, Both certificates 
plainly show that they were assigned by the original holders 
to Hlizabeth A. Bartlett. The words Elizabeth A. Have been 


erased and the words Frank 5. have been written in their 


places The erasure is visible to the naked eye and does not 
require a glass to reveal it. In fact on Nose 375 almost 

the entire name as originally written is visible and the lower 
part of the "z" in Blizabeth has not been erased at all. 

Both gertificates are Signed by Frank 5. Bartlett as secretary 
of the building association and if we are any judge of hand-~ 
writing the words Frank 5. as they appear in the assignments 
are in the same handwriting as the signature of appellant to 
the certificate. Both pass books, on the first page of the 


cover, have pasted over the place where the name of the owner 
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should appear a piece of paper three inches long and one and 
one~half inches wide, and printed on this paper is the follow- 
ing: "F. S. Bartlett, Insurance, 4 5. Cherry Street, Galesburg, 
Illinois.” There was some writing under this strip of paper 
and part of it may be seen both above and below the space 

where the strip is pasted. Because of the fact that there 

has been a change in the neme of the assignee of the certificates 
we are led strongly to infer that a similiar change has been 
made on the firs# page of the cover of the pass books. le 
think the evidence conclusively shows that these two certifi- 
cates were purchased with the money of Mrs. Bartlett and the 
original assignments were taken in her name. There is no 
evidence to show how or by whom the erasure was made and 
appellant's name was substituted. 

The evidence is not sufficient to show a gift 
of this stock to appellant. In fact the only evidence on 
this point, outside of the certificates themselves, was the 
testimony of William A. Bartlett, a son of the appellant. 

He testified that in July, I918, in Galesburg, he had a talk 
with Elizaleth A. Bartlett » who was at the house of the wit- 
nessSe He took fer for an automobile ride and they drove past 
a new house the witness was building and Mrs. Bartlett said 
she would certainly like to live there with the witness. He 
replied that if she would give him that $3,000 She had in the 
loan association he would take care of her Be long as she 
lived, He testified that she said "I can't do that, Will, 
because I have already given all that money to your father." 

This is the only evidence upon which appellant's 
claim of the gift is based. It falls far short of showing a 
gift. Appellant was the confidential adviser and business 


agent of Elizabeth A. Bartlett. A gift to a fiduciary can be 
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shown only by clear and convincing proof. Such a donee 

st prove affirmatively his good faith and the donor's 
independent action in order to overcome the legal presump- 
tion of undue influence. It is a universal rule, founded 
upon public policy, that where a confidential relation exists, 
if a gift is made to the person in whom confidence is re posed 
by reason of the relation, it is prima facie voidable. The 
law will presume from the mere existence of the relation 
that the gift was obtained by undue influence or improper 
means, and the burden of proof rests upon the donee to show 
that it was the free and voluntary act of the donor, 
Thomas vs. Whitney, 186 Ill., 225, Dowie vs. Driscoll, O03 
Ill., 480; Gilmore vs. Lee, 257 Ill., 402. 

Many cases are cited by appellant in suopors 
of his contention. that ho particular form or ceremony is 
necessary to congtitute a delivery; that all the law requires 
to make a valid gift is some declaration of such gift on the 
part of the donor; that the assignment of a writing, upon 
delivery, constitutes a valid gift, and that the true test 
is the intention of the donor. Ail of the authorities 
cited have no application because the evidence is not suf- 
fisient to bring this alleged gift within any of the rules 
of law here announced, even conceding that all of them as 
stated are correct. The chancellor correetly found that 
there was no gift, they belonged to Mrs. Bartlett. 

Appellee offered in evidence a book account, 
purporting to contain a complete record of the financial 
transactions of appellant with the funds of Mrs. Bartlett, 
together with certain checks and stubs, representing certain 
expenditures by hin on this account. He attempted to testify 
to the correctness of these exhibits and that the book account 


was made aS provided by statute. fhe court sustained an 
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objection to this testimony on the ground that he was an in~ 
competent witness:and this ruling is assigned to errore 
Section 2, Chapter 51, Hurd's Statutes, 1919, page 1486, 
provides that no party to any civil action, suit or proceeding, 
or person directly interested in the event thereof, shail be. 
allowed to testify therein of his own motion or in his own 
behalf, when any adverse party dues or da fens as executor, 
administrator, etc., unless when called as a witness by such 
adverse party so suing or defending. The only evidence 
offered for the purpose of showing that this book account 

was admissable under the statute was the testimony of appel- 
lant. Appellee was suing as administrator, therefore, 
appellant, under Section 2, Chapter 5I, was not a competent 
witness. Even if he had been a competent witness and the book 
account had been proven as provided by statute, its contents 
was merely a self“serving statement by appellant, was not 
against his interest, but was in his favor. The objection 

to appellant's evidence was properly sustained. 

The court refused to permit appellant to testify 
to the conversation at the home of Mrs. Bartlett on January 
2I, 1909, when Mr. Edgar was present, relative to the written 
statement delivered by appellant to Mr. Hdgar. This evidence 
was clearly incompetent. Section 2, Chapter 5I of the 
Statute has four exceptions, and the fourth provides that 
where any witness, not a party to a suit, Shall testify to 
any conversation or admission by an adverse party or parties 
in interest, occuring before the death and in the absence of 
such deceased overson, then such adverse party may testify to 
such admission or conversation. The only conversation to 
which an adverse party may testify its a conversation or ad- 
mission which other witnesses have testified to, and is not 
the conversation or admission made by the deceased person. 


The appellant could only be compétent to testify to such ad- 





»torre ot Beoogteaes af snifer eidt bus: saentiw tieteqmoo 


,d8a1 sgsq ,CIeI ,sotutet2 ea'bruH .Id tetged) .§ motdose’ 


,giibesserg ro dine ,sottes Livio qos ot ytrsq on tsdt asbivorq 


ed Lfede Yooxvedd deve edt of, botaoretai yLtoattb wozteq to 
owo aid of re sottom owo eid to wieredt Ytitaet ot bewolle 
xotvooxe @8 van TO Besb ytrtsq eetevbs was nodw. tlaited 
dose yd eecntiw 8 38 beltso sedw seelngr ,.ote toteiteininbs 
gonebhive yino edt | »gnibseteb tO artis 028 Yirsq eetovbe 
vasooos Mood etdt taft antwode to ee oq sa edt tot borotto 
-feqqs to yromitest edt aew etutste edt tebasr eldseainbs 2sw 


,ototetodsd ,rotstteainimbs es ante aw soltoqaa dost 


dxotedmoo s ton asw ,1¢ retqedd "8 mottos ce bixsr “Hantteeee 
dood sit bas eaontiw tnetsqmoo s mood bed of ti Neva .eeddtiw. 

agnodnoo adi ,otutsta yd bebiverq a mevorg need bad Taso98 
ton eew toellogas Ud tometate giivree~tlee a vlerem aaw- 


stoitostdo off .rovest ain ni asw tod ,teotetnt eid tentsgs 


sbontstesea yLisaqotgq esw sonebive ettnsLleqas of 

YLiteot of tnsileqgqs timreq ot boentot drsoo adit a 
Urssist mo fixsi wet to smod off ts noitsarevads add ot 
nottixnw oft ot evitsler ,tnege1q esw cara bal “. tht moan “oer 3 
sonebive aid? sTegba .cM ot tasit eggs yd bovovileb tuemetada 
end to Ié sotqadd 8 HMoLfoea dues camoant yireeto 2aw 


tadt sebivoto dtryo0t edd bue aurottdsoxe xmot asd etude 


oy YIttesd Iiede tine & oF ey 8 jon eaentiw qs Set are 


* 


asitre; to ytusq serevbs 1s yd moleeimbs 16 nottserevnoo yas) 


to eoneeds oNt af bas déseh odd oroted Sea e RS teotevat ok 
ot ywttitest yem ytusq eatevhs dose nedd , noe teq Beaseoed dome 


ot mort serevaoo vind sat Mig Pectin nap inde) ‘no eelmba aoe 


~ -hs 10 nolvsareviies 8 at Viivasd Yam vied eatovbs Xs “do Eetw i 


ton at bus ot boititeodt vad eon and iw eii38 doisw notecim 


-he done ot yYtitast ot tnetéqmoo od vio: ‘bi09 “aelloags | 


noated bokssoch oft yd oben mofeaimbs 10 ‘nottserevn09 | onl o 










Te 


missions or conversations made before her death and out 
of the presence of the deceased. Mrs. Bartlett was living 
and present at the time of this conversation between the 
appellant, Mrs, Bartlett and Mr. Edgar. The conversation 
did not come within exception four of the statute and the 
objection was properly sustained. 

We find no reversible error and the decree 
was sustained. 


Judgement Affirmed. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. Cae 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said pellate Courf, at Ottawa, this (Br 0O8 day ot 
a f\_A z in the year of our Lord one thousand 


: 2 . a _ Gane 
nine hundred and_twenty- 


Sat ytd wae ps thar 
Foy p Of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
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y, 
Begun and held at Ottawa, on Tuesday, the/fourth day of October, 
in the year of our Lord one thousand mine hundred and 
4 # 


twenty-one, within and for the Second District of the State 
of Illinois: f 
f 
Present--The Hon. DORRANCE DIBELL, Presiding Justice. 
\ ¥ 
4 £ 
Hon. NORMAN L. JONES, Justice. 
Hon, AUGUSTUS A. PARTLOW, Justice. 
a) f 


JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, 

















BE IT REMEMBERED, that afterwards, to-wit: on 
iO 19 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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6949.4 Agenda 749. 


Armour & Company, 2 
corporation, 
Appellant, 
Vs, Appeal from City 
Court of Aurora, 
Swift & Company, Illinois. 
Illinois Meat Company, 
Arnold Brothers, Inc., and 
Jourdan Packing Company, 


Appellees. 


2221.4. 667 
Partlow, Je 

Appellant, Armour & Company, has pro Secuted 
this appeal from a judgement of the city of Aurora, ordering 
the distribution of certain funds in the hands of the clerk 
of that court among various attaching creditors. 

John Martin was enggged in the retail meat 
business in the back part of the grocery store of Arthur 
Buttrey, in Aurora, Illinois. On April 2, 1920, Buttrey 
entered into a contract with Martin to purhase the stock and 
fixtures for $864.69. Buttrey received from Martin an affi- 
davit containing a list of Martin's creditors, their addresses 
and the amount due eaeh. The next day Buttrey mailed to 
each creditor a notice stating that he had purchased the 
stock and that the consideration would be paid on April 8, 
1920. 

Armour & Company was a creditor of Martin, ad 
on April I, 1920, Martin Bave a check to Armour & Company 
on the Aurora National Bank, for $353.00 in part payment 
of his account, which check was returned on April 7, payment there 


of having been refused. 
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On the same day Armout & Company received the notice from 
Buttrey that he had purchased the stock of Martin, and 
immediately Armour & Company began a suit in attachment in 
the city of Aurora against Mgrtin, and Buttrey was summonsed 
as garnishee. Judgg¢ment was rendered on July Iz, in favor 
of Armour & Company in that suit for $671.99. Various other 
suits were coOimenced in attachment in the city court of 
Aurora by other creditors and in each case Buttrey was sum- 
monsed as garnishee. All of these suits were to the June 
term of the city court and judgements in all of them were 
entered at the June term, except the judgament of Swift 

& Company, which was entered at the September term. The judgé- 
ments are as follows: Swift = Company, suit commenced April 
22, 1920, and judg¥ment rendered October 4, 1920, for $307.60; 
Arnold & Company, suit commenced June 15, 1920, and judg¢- 
ment rendered July 12, 1920, for $210.14; Illjnois Meat 
Company, suit commenced June I5, 1920, and judgement rendered 
July 12, 1920, for $42.70; Jourdan Packing Company suit 
commenced June 22, 1920, and judgpment rendered July 12, 1920, 
for $12.14. 

On motion of the Garnishee all of the attach- 
ments suits were consolidated, and the garnishee filed an 
answer in each case admitting an indebtedness of $854.69. 

An order was entered directing the garnishee to pay the amount 
due from him to the clerk of the court, which was done, 

Armour & Company then filed its petition claiming a preference 
in the fund by reason of its diligence in having attached 

the fund in the hands of the garnishee before payment thereof 
to Martin. Upon a hearing the court denied the petition 


and ordered the fund paid to all the creditors pro rata and 
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from thatorder this appeal was prosecuted. 

It seems to be conceded by all the parties that 
the Bulk Sales Aet was complied with in every respect and that 
such compliance vested Buttrey with the legal title to the 
property. In fact none of the attachments were against 
the stock or fixtures, but egainst the fund in the hands of 
Buttrey as garnishee. If the statute had.not been complied 
with the same would have been void as to creditors. Even 
though the sale was valid and not fraudulent as to Buttrey 
it might have been a fraud upon the part of Martin, and might 
have been an attempt on his part to defraud his creditors 
and thus subject him and his property to the provisions of the 
attachment statute. 

Section 37, Chapter II (Hurd's Statutes, I9I19, 
page I14)provides that all judgyments in attachment against the 
same defendant at the same term of court shall share pro rata 
according to the amount of the se¥eral judgments, but that 
where the pfoperty is attached whi:ihe the defendant is remov= 
ing same or after the same has been removed from the county 
and the same is overtaken or returned, or while the same ts 
Gecreted by the defendant, or put out of his hands for the 
purpose of defrauding his creditors, the court may allow the 
creditor through whose diligence the same shall have been 
decured, a priority over the attachment or judgment creditors. 

It is undoubtedly the purpose of this section 
to reward the diligence as contended by the appellant and has 
been held in Lyon vs. Robbins, 46 Ili., 276; Rappleye vs. 
International Bank, 93 I11l., 396; MeVeagh vs. Roysten, I72 
Tll., 515. The question in this case, however, is whether 
appellant has brought itself within the provisions of section 
37 4 Under that section preference is only given to the 


diligent creditor, first, in case the defendant has removed 


tore or 
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property, or after the same has been removed from the 
county end the same is overtaken and returned; second, where 
the property is secreted by the defendant, and, third, where 
the property is put out of hys hands for the purpose of de- 
frauding his creditors. In this case Martin was not removing 
the property, and it had not been removed from the county and 
overtaken and returned, and the propetty had not been secreted 
by Martin. The only vart of section 37 which could possibly 
be applicable to this case is the last one, that Martin wnat 
putting his property out of his hanas to defraud his creditors. 

Section I, Chapter II provides nine specific 
grounds of attachment, only three of which are specified under 
section 37 as grounds for priority. The affidavit of ap pell- 
ant for the attachment in this case was apparently made out 
on a prigted blank, which enumerates all of the grounds pro- 
vided in section one. The judg¢ment of appellant in the attache 
ment is not a part of the record in this case, and we are unable 
to tell upon what one or more of the specific grounds pro- 
vided in section one the judgdqment in attachment was based. If 
the judgg¢ment in attachment was based upon the specific ground 
that Martin was putting his property out of his hands to de- 
fraud his creditors, then appellant might be entitled to priority 
under section 37. 

Buttrey testified that he was ready, able and 
willing to carry out his part of the contract of April 8, 1920, 
and he would have done so except for the service of the attach- 
ment writ upon him as the same was sued out by appellant. On 
April I, 1920, Martin gave a fraudulent check to the appellant 
for a part of the account which he owed appellant. In the 
petition wherein appellant sought priority it was alleged that 
on April 7, 1920, after the date upon which appellant commenced 
its attachment suit, that the property of Martin had been put 
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out of his hands for the purpose of defrauding his creditors 
and through the diligence of appellant the fund was made avail~ 
able to the appellant. Even conceding that there was ample 
allegations in the attachment proceeding that Martin was attempt- 
ing to defraud his creditors, and conceding that the evidence 
shows that such was his purpose, and conceding that the petition 
for priority so alleged, all of these things were not sufficient 
to entitle the appellant to priority, for the reason that the 
court may have sustained the attachment on some of the six 
grounds for attachment not provided in section 37, and not on 
the ground that Martin was attempting to defraud his creditors. 
If the attachment was Sustained on some ground not specified 
in section 37, appellant would not be entitled to priority. It 
should appear on what ground the attachment was rendered so 
that this court can determine the priority. In the absence 
of this affirmative showing we must conclude that the trial 
court made a correct order of distribution. 

The judgement will be affirmed. 


Juagement Affirmed. 
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STATE OF ILLINOIS, 1... 

SECOND DISTRICT. (8ST JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


Cs ee this— = AG eae __day of 
Le in the year of our Lord one thousand 
nine hundred and twenty- il oa 
: Wa J ZL | 
. 7 Y/ 7 q , 
ae the Appellate Court. 























ir 
ri 
sit 
. - 7 

: ra 

a — 
= =i A | Yo 4 

. Bet j ; 

4 s 

\ : 

s a 

: a 

2 ta 

1 i a 

| | -PIOK LLL 10 arare: 

init sisilsags sit Inoliwil AOCKHOL -beJleuy =| » ,TOLATaItl avooge : 


towiaily les big 


Bebe act lotrectssy ius. eioantl te ote orl io ania bnew, base yor ie ie 7 
saptaqys bose ai! to gottiqe adi in-yqoo yatl Gal aMiOBII0} ody ied sivas ant 
22io yin iit bose 10% 1 SENBD baltites 


to hye oi ofbe bras hind vra que onormesed b, lootsil W emoritesT, nto Pts 
, ie] 


tr Pipo | 









Ae! 
ha veh a a euly ew. UO es Ree sigtlqa 


Opal) ore tin fb oa he “B89 york Ge 


a ea 


-vtrtevdd hii borhan oftio 


a 





pes: i Avon d Ay Se 


Py 


AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day ofyv etober, 
in the year of our Lord one thousand nine hundred and 
twenty-one, within and for the Second Distriet/of the State 
of Illinois: VA 

Present--The Hon. DORRANCE DIBELL, eer every eee 

Hon. NORMAN L. JONES, Justices 
Hon. AUGUSTUS A. PARTLOW, Jastice. 
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E.L. Hardy, 
Appellee, 
VSo Appeal franthe Cireuit 


I.W. George, Court of DeKalb County. 
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Partlow, J. 

Appellee, HL. 4ardy, obtained a judgement in 
the circuit court of DeKalb county against avpelilant, I.ii. 
George, on a promissory note for $414.50 and from the judge- 
ment this appeal was prosecuted. The amended declaration 
contained a sfécial count upon the note and the common counts. 
Appellant filed the general issue, and a special plea alleg- 
ing that the consideration for the note was for money won by 
appellee from appellant in gambling on the grain market . 
through the board of trade. Appellant also fied a plea of 
set-off in the sum of $4,000 for money won by avpellee from 
appellant in similiar gambling transactions. A demurrer was 
sustained to the plea of set-off. 

The first question for determining is whether 
the deals between the appellant and appellee constitute 
gambling transactions. Section 137 A., Chapter 38, Hurd's 
Statutes I919, page 1020, provides that it shall be unlaw- 
ful for any person to keep, within this state, any bucket 
shop wherein is conducted the pretended buying or selling of 
stock or grain without any intention of reseivids and paying 
for the property so bought, or the delivery of the property so 
sold, or wherein is conducted the pretended buying or selling 


of such property on margins, or where the party buying such 
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property , or appearing to buy the same, does not intend 
actually to receive the same if purchased, or to deliver 
the same if sold. Section 131, Chapter 38 of the statute 
provides that all promissory notes, contracts and agreements 
ade by any person where the whole or any part of the con- 
sideration shall be for any money won by any gambling shall be 
void and of no effect. 

The evidence shows that the appellant lived 
in the vicinity of Shabbons, DeKalb County, on a farm of 
I60 acres, which had been purchased in 1912 with money which 
his wife received from her father. On this farm were bins 
and eribs which would hold 1500 bushels of small grain and 
2,000 bushels of corn. Appellee lived in Shabbona, was a 
member of the Chicago board of trade and had an office up 
Stairs over a store where he received quotations on grain 
and stock over a wire. His dalings were through Walter 
Fiteh & Company on the Chicago board of trade. JeM. Kirby 
was in appellee's employ as an operator and bookkeeper. 

In January, 1912, appellant began to buy and 
sell grain on the Chicago board of trade through appellee 
and his dealings continued for about two years. During that 
time he bought 700,000 bushels of wheat, 600,000 bushels of 
corn, and 600,000 bushels of oats, valued at about $1,000,000. 
Appellant testified that he was buying on a margin, sometimes 
two cents, sometimes three cents, sometimes not any at all. 
As a result of these dealings, in December, I913, he owed 
appellee $414.00 ana appellee demanded a settlement. In 
May, 1914, appellee went to appellant's farm with the note 
in question and appellant signed it. Another note for 
$800.00 had been given for transactions before ‘the note in 
question. Appellant testified that the consideration for 


the note was money he owed growing out of these deals on the 
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poard of tradee Appellee admitted, on cross-examination, 
that the note represented money appellant lost in purchasing 
and selling grain, but he testified that all of these deals 
were bona fide and that delivery was actually made in at 
least three or four of the transactions. These deliveries 
were made by putting 25,000 bushels of grain in a public 
warehouse in Chicago in appellee's name or in the name of 
Walter Fitch & Company. Appellee produced ae statements 
of Walter Fitch & Company of the delivery of certain wheat, 
oats and corn in elevators in Chicago. Appellant dehied 
any knowledge of the transactions to which these exhibits 
purported to relate and swore he never received any grain 
in any public elevator in Chicago. The evidence shows that 
in every instance these deals were closed out before the 
time of delivery and in some instances the grain sold almost 
immediately after it was purchased. 

It is no doubt the law, as contended by 
appellee, that in order to establish these transactions as 
gambling contracts, it is necessary for appellant to prove 
by the clear preponderance of the evidence that they were mere 
option contracts and that it was the mutual understanding of 
both parties that there should be no delivery of receipt of 
grain. Riley vs. Lamson, 164 Il]. App., 297; Kerting vs. 
Sturtevant, I8I Ill. App., 517; Belouze vs. Slaughter, 24I 
dlls) Biles What the real intention of the parties was and 
whether the form was merely colorable and adopted for the 
purpose of covering up a series of gambling transactions is 
one of fact and must be determined from all the facts and 
circumstances of the case. First National Bank vs. Miller, 
235 Ill., 135; Pratt & Company vs. Ashmore, 224 Ill., 587; 
Bartlett vs. Slusher, 215 I1l., 348; Campbell vs. McConnell, 
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214 Ill. Appe, 342. 

At the time of these transactions avpellant was 
a tenant farmer and was worth about $2,000. Later his wife 
received some money with which a farm of II6 acres was pur- 
chased, but this farm had a mortgage on it. Even after this 
property came into the hands of appellant and his wife they 
were only worth a few thousand dollars . Their farm had 
erib room for only 3500 bushels of grain. Appellant not only 
had no place to put this grain but he had no use for it. In 
Spite of all these facts he purchased almost 2,000,000 bushels 
of grain worth almost $1,000,000. He never put up any 
money except margins and never called for the grain. None 
was ever delivered but each transaction was closed out almost 
immediately upon settlement of differences. It is not suf- 
ficient in the light of all of this evidence for appellee to 
say that the intention was to deliver and that appellant 
could have had the grain if he wanted it. Cases quite similiar 
to this one have been before the courts of this state on many 

Occasions and several of them are cited above, and uniformly 
. it has been held that transactions similiar to this are mere 
options or gambling transactions within the meaning of the 
statute. The actions of the parties speak louder than their 
words and the evidence amply shows that all of these transac- 
tions were in violation of the statute and were void. The 
mere fact that some grain was in the city of Chicago and that 
warehouse receipts were held therefor by one of the parties 
does not change the gambling character of this transaction. 
Pratt vs. Ashmore, 224 Ill., 587. 

Appe}lant contends that the court improperly 
sustained a demurrer to the plea of set-off. This plea was 
based upon Section 132 of the Criminal Code which gives a 
right of action to the loser to recover back from the winner 


in a gambling transaction any money paid to him on account of 
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any such transaction, but the action by virtue of this section 
must be brought within six months of the loss, and failure 
within such time to bring such action it is barred. In 
Holland vs. Swain, 94 Ill., I54, and Kizer vs. Walden, 198 Id., 
274, it was held that the legal effect of this statute was to 
limit the time in which the loser can bring an action to six 
months after the supposed loss occurs. According to the bill 
of particulars it appears that the last loss for which appell- 
ant seeks to recover oceured on November 21, I9I3. The plea 
of set-off was filed on November 8, I9I9, practically six years 
after the supposed loss occured. Counsel for appellant, how- 
ever, contends that even though appellant could not bring an 
action to recover a supposed loss on account of the lapse of 
six months, yet under Section I7, Chapter 83 of tl statute 
(Hurd's Statutes, 1919, page 1904) he was entitled to his 
plea of set-off. This section provides that a defendant may 
plead a set-off or counter claim barred by the statute of 
limitations, while held or owned by him, to any action, the 
cause of which was owned by the plaintiff or the person under 
whom he claims, before such set-off or counter claim was barred, 
and not otherwise, provided, this section shall not effect 
the right of a bona fide assignee of a negotiable instrument 
assigned before due. This section is one of the sections of 
the general limitations law and applies only in so far as the 
sections of the statute of limitations sre concerned. Appellant's 
cause of action for losses set up in his plea ff the statute 
of Lithations was under Section 132, Chapter 38 and was 
barred because the action was not brought within six months 
and the court properly sustained the demurrer to his pleas. 
Appellant insists that the verdict was defective 


because the damages were assessed at $414.50 with interest 
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from May, 1919, to date without specifying any rate of interest. 
As there was no cause of action and the judgement will heve to 
be reveresed, it will not be necessary to consider the question. 

The judgement will be reversed with a finding 
of facto 

Judgement Reversed flith Finding of Fact. 

We find that the note in question in this case 
was given in payment of a gambling transaction and for that 
reason was void, and that appellee has no cause of action 


thereon which can be enforced in the courts. 
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the above entitled cause, of record in my office. 
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Andrew McLeish, Bert Baxter, 

and Daniel B. Planders, under 
the firm name of McLeish, Baxter 
& Flanders, 


Appellants, Appeal from the 


) 
) 
) 
) 
) 
) 
) County Court of 
VS. Winnebago County. 
Clara A. Fitzgerald, Avis L. ) 
Fitzgerald and Eunice I. ) 
McFadden, 
) 


Appellees. 


Partlow, J. 2 2 2 I.A. 6 6 v4 


Appeliants, Andrew McLeish, Bert Baxter and 

Daniel B. Flanders, under the firm name of MeLeish, 
Baxter and Flanders, began suit in the county court af 
Winnebago county against appellants, Clara A. Fitzgerald, 
Avis lL. Fitzgerald and Eunice I. McFadden to recover a 
real estate commission for the sale of appellee's farm. 
There was a trial by jury, judgment for appellees and 
an appeal to this court where the judgment was reversed 
and the cause remanded, 218 Ill. App., 658. Uvyon the 
second trial, again there was a verdict and judgment 
for the appellees and this appeal was prosecuted. 

Upon the former appeal we stated all of the facts 
in the case, considered every question raised, and held 
tie the evidence showed that the appellants were entitled 
to their commission. It is claimed by appellants that 
the evidence on the second trial was substantially the 
Same as on the first hearing and that claim is not dis- 
puted by appellees. We have examined the evidence and 
find thet no new material evidence was presented on the 


second trial. We see no reason for changing the views 
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expressed in our former opinion and the judgment 


is reversed and the cause remanded. 


Reversed and Remanded. 
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Bi, PRASTOING JUATICE ORVER 


MLIVERED THE OPISION OF THE CoyRt, 


Plaintiff brsucht suit in the Superior court of 
Cook County against the defendants, Semeel A, Stern and one 
Ine nhausen, for falsely and maliciously and withewt orovatle 
cause causing hie arrest on preeess issued by the Muniecipel 
court of Chicuage, 
The plaintafrf in hie deelarction charred that dee 
fendant hed maliciously and without probable cause chorcod ix 
@m inforceation thet plaintiff on June 83, 1915, "falsely issued 
a etetemont and affidevwit in viclation of chapter $8, section 4, 
contrary to the forma of the Statutes," ete.; that defendant 
procured « warrant for pleintif{'s arreat, and that ag a Preanlt 
the plaintiff wee in prison for e period of twenty-four heures 
next following, 
The reeord stows that on «a first trinl both doe 
fendante wore feund net cullty by verdict of a fury and thet « 
new trial wae cliowed «a to defendant Stern, At ® later triol 
the trial Judwe instructed the jury to find the defendant Stern 
not guilty, The jury complied with this inetruetion and « 
judgment «2s entered on the verdict in favor of the defendant, | 
which the plaintiff seeks to reverse by «poeel to this court, 
A point ia made on behalf of the plaintiff that y 
section 4, peragraph 38, prohibits the sale by druggists, ex- 
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cect on written prescription, of certuin Kinds ef drugs, and 
that the evidence ghows that the plaintiff never scomnitted any 
gue offence, There ia ne merit in thie voint, The informa. 
tion upen «hich the werrant was issued churses the plointiff 
with fPalealy issuing a atotement end affidowit in violation 
of chapter 38, section 4=:, Hurd's Nevised Statutes of 1913, 
which is <hst ic commonly known es the Bulk Seles Act. In 
Later editions of this publicuticn, however, this chapter ani 
section is changed to chapter l2leA, section 79, Ft la quite 
@lear from the evidence before us that it was Lnteried to 
charge the elaintiff in the information with « vielation of 
the Bulk @ales Act, and thie semue to heve Lean the understands . 
ing of the Judge who issued the warrant, ae well ag ef sll the 
parties interested in the proceedings in the Municipal court. 
The evidence introduesd on the trial shove thet 
the plaintiff seld a stera to the defendant for $400 ond thet 
at the time of the aale the olsintiff well knew thet there were 
judgments aguinest him which ecenstituted liens igsinst the pres 
erty sold. The evidence «las diseleees that after slaintiff'a 
arregt he ealied ct the office of defendant's attorneys ond 
paid the sua of $164 to remove the lien of these Judements, and 
thet when he meade thio payment he was informed that the proeeed< 
ings teken against him in the funicipal court would be diseisned, 
%@ think the evidence introduced on the trial fails 
to establish that the defendant eoted either muliciously or with 
out probable cause, Tt in true that technical error in charging 
the offense in the Mundoaipsl court appears and thet the action 
there wag dleciesed for want of cresecution, These facts, however, 
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oY want of probable cauge, Tt ie quite elear from the record 
that the plaintiff by delivexing «an affidavit te the defendant led 
defendant to obelieve that he waa purchasing property free of liens 
and even thouch the partice in the transaction did net cancly with 
all of the provisions of the Bulk Sales law, the evidence shows 
that plaintiff bad ao ected in the mattar as to clive good ground 
for the belief in the mind of the defendant thet he, defendant, 
wee being grossly imposed wren. The evidence dees not disclose 
that defendant acted with malice, but even if it gid sa, want of 
erevable cause sould not necessarily be inferred therefron., 
Chapman ve, Cawrey, 35 Tii,, 612, 

The ewidence discloses that plaintiff knew he wag bee 
ing prosecuted fer a violation of the Bulk Sales Act, und he paid 
$164 to satisfy judements which constituted liens acainat the 
store, ami this cum wae peid for the ourpese of preventing & fur- 
ther proseeation of the shares pending azainst Ria, 

Ye think when @11 the evidence isn considered it proves 
thet visistiff guid thia eum fer the purpose of soapronieing the 
eriminel action, and thin sadincg so, he ¢emnot sow maintain his ace 
tion azudimat defendant. By paying thia wonount plaintiff in effect 
sdmitted that defendant had probable cause for filin: the charge 
agtinet him in the Municipal ecurt, Bubel v. Gohenm, Sle F1li, 565; 
Ruehl Bros. Brewing Co, v. Atles Precise Ce., 187 TL, Apo, 202, 

The judgment ef the Buperior court is affiraed, 
APPTRERD, 


MeSurely end Matchett, JJ., cancur, 
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Oe ®. CURRAR , ats, 
: Appellee, 
‘ APPEAL FROM KRUNICIPAL COURT 
vs. 

4 GY CHICAGO. 

GARL THOGEKSEN and HANS j 
O. SRICKSEN, doing business 
as THOGESSEN and BRICKS ,f 
Appellanps 


) 
) 


' '92927.4. 668 


WR. PRESIDING JUSTICS DEVER 


DELIVERED THE GELHICH OF THE COURT. 


The plaintiff, a real estate broker, brought an 
action in the Funicipal court of Chicago againat the defendant 
based upon a claim for commissions which the plaintiff saaserts 
he is entitied to in that he was the procuring ¢ause of an 
exchange of real estate located at the corner of Belden and 
Seminary avenues, Chicago, for premises known as fo. 4738 to 
4750, inclusive, North Spaulding avenue, Chicago. 

It de charged in the atatement of claim that the 
defendants on or about April 5, 1918, agreed to pay the pliaint#t? 
$2,500 for his services in the event that he produced a customer 
ready, able and willing to meke an exchange of properties with 
defendante, and that plaintiff on April 26, 1918, did produce 
a customer who was ready and willing to consummate such exchange 
with defendants at a price and upon terms which had been mutually 
agreed upon between the owners of the respective properties. 

In an affidavit of merits the defendants denied 
that they had at any time employed piaintiff to procure a sale 
or exchange of their North Spaulding avenue property, and they 
denied that they or either of them had agreed to pay the sum of 
$2600 or any other sum for his services, as alleged in the statee 
ment of claim. Defendants further denied that the plaintiff had 


ever procured s ‘oustomer ready, able and willing to make an @Xe 


hi taeda ce te wa adammvaetis . yaticiin bie vhost ‘aaite oat nemo tena: ‘— ae 






Bc hed Vthdatasy etd tacit beraah wodtx at ‘adnabaeted mkt we i 









By 


Fiv0® sastonatne won AABIGA. a 
peasant 7 i, 


ae 


828 A. 18@g) 


MPG BVGOY, PEO BART. «Hy pi kabel Migye 
 aOg Ae, We eons, aa comer ia pode 


ne \tokond a, tae sy irbiatete aa? 








atrebes tab arts dantens open ttt) boy dei Leg ko tree ond ae TES 4 


ic “Attoues Tehealat: eit? to Lae “end kee Lemos hi bint a som Dosed 





we te bdues ‘aibiwo ord: oid habe oat Sark wh oo baistiue an i 
hae xebier' to nerhios elt ta betacier osatas inex Xo ‘esi : 2x8 
ee Baek lot en Hiwatt evtneny. sek von RAD ,aouneye ‘eraiil 
sogetif> ,omreve quis tain’ Pert) & isiehantonk oath 
id att sina ‘rate te Snemsade ant ak boar ait: at at 4 

vEtatate out eae og booted OLOL a eteat duet 0 ‘wo ‘atnabietes 
‘tomod eno ® ‘bed ubory ad ach Jars oct ck seotvran’ oi not 008,82 
Aes neltroqorg to sanadbxce te itm ee umtiitw’ das aida wea 
bone fits Ler abe Lisqa ne whisabace emi ‘ona “(eanataete 8 








eat 





eeiaad un 290d dud dis rie amos moms bie ab i v4 ‘ta ‘adaabas teh token 
asi tracer SY jooqeas acta bil auenee ain panties nous ‘beers re, 
_ beined atmabae'teb edd etidtom te Sivabs ita a. al as a f 
aime st erm ong od Mueniata boxer gas, mks yaw oa at ‘vent nt ‘ 
“wens brs teqerg, biniore pnthkuaae sino ahead te apnedoxe to 
to cue ond yay od boerge badd mot? Ye anit ie e yeas: sat botnen a | 
eodata we mak ‘beyel te ae voskvtes wast 0% ue aero ha) x0 ‘ | 









me ae stam ot sabitiv: bana olde : thoor Tomogasoy * ) ben ore 


change of properties, as charged. Vhe defendants exprecsly set 
forth in thelr affidavit of merits that they head exehanged their 
Spaulding avenue property for the preperty located at Helden and 
Seminary avenues, known as the "Weigle property,” through the ef-+ 
ferte of another broker. A judgment was entered in the esuse in 
favor of the piaintiff for the sum of $2500, and the defendants 
bring the case here by appeal for review. 

The only question before us, them, is whether there 
is sufficient evidence in the reeord in support of the judgment. 

There is cirect contradiction between the witnesses 
who testified for the respective parties on materiel pointe. The 
evidence, however, tends to prove that defendants for some years 
prior te the month of April, 1918, had heen engaged am contractors 
and builders; that they had buiit a great many apartment buildings 
in Chicago and had frequentiy employed resi estate brokers in pro= 
curing their sale or exchange. 

April 2, 1915, plaintiff, as broker, procured an €x- 
Clusive written contract for the sale or exchange of the Yeigle 
property, and on the Sth day of that menth he exhibited the de- 
fendants' Spaulding avenue property to fr. Feigle with a view to 
procuring an exchange thereof fer Peisgle's vroperty. 

Mr. Lubiow, plaintiff's employe, testified that on 
April 5, 1918, he ealled Wr- Bricksen, one of the defendants, on 
the telephone and stated to him thet he hed «@ party whom ke head 
interested in s proposition to exchange property for defendants! 
premises, and that he, ir. Erickeen, agreed t6 cnll the fol owing 
day to discuss the matter at plaintiff'ea office; that he, ir. 
Lublow, prior to April 5, 1915, hed obtained from one of the dee 
fendants information that defendants' property was for sale, with 
details as to incumbrances, ctc., and that he had listed the 
property in plaintiff's office for scale; that on April 6th lr. 


Bricksen, one of the defendants, called at plaintiff's office; 
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that plaintiff then informed tr. “ricksen that he hed shown the 
Spaulding avenue property te the owner of the prezises on Belden 
and Seminary avenues; that vr. Fricksen replied that the latter 
property had been submitte¢c to him before, in reponse to which 
plaintiff informed him that a Yr. Ysigle, the then owner, had 
purchased the building from a Yr. Sullivan, and that he, trieksen, 
evidently referred to the former owner, and that ir. Hricksen 
replied, "Yes." It seems to be soncedel that vr. Zricksen stated 
that he hed knewledge of the Belden avenue aroperty which he had 
acquired from a former owner, Kr. Sullivan, and that it had been 
submitted te him by another broker. The avistence tends to show 
that curing this interview 'r. Zricksen telephoned te his partner, 
ir. Thogersen, aud a meeting was arranged to take place between 
them and slaintiff that evening. Flaintiff'e evidence tends to 
prove that Nr. Ericksen agreed to pay plaintiff *2500 as commis- 
sion if he procured an exchange of defendants’ property, and that 
plaintiff stated to ur. Kricksen that Yr. ‘eigle hed sloo agreed 
to pay a commission of 2) per sent on the value of his property 
in the event that the deal was consummated. 

Er. Rrieksen definitely contradicts in imoortant 
particulars the teatimony of "rr. Lublew and the plaintiff as te 
what oceurred at plaintiff's office on the morning of April 6th. 
Plaintiff on the efternoon of that day smain exhibited the prope 
erty on Spaulding avenue to ¥r. Weigle, who was accompanied by 
his wife. Plaintiff and Kr. lublow met defendantea at their 
offiec2 pursuant to the agreement made on the morning of April 
6th, end they ciseussed at eonsiderable lencth the terma on which 
a deal might be made for an exchange of the properties. There is 
evidence to the effect that the cefendants at this evening cone 
ference expressed their willingness to make « trade of their 


property subject to an incumbrance of $75,700, for Yeigle's 
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greperty subject to an incurbranece of 38,000, or if they, defend- 
ants, could precure a mortwarze on the eigle property for °25,606 
they would turn over the Speulding avenue property subseat to 
$70,000 ineumbrance; that at this time both the plaintiff and ¥r. 
Thagersen, defendant, atated that each would eee wheat sould he 
done shout orocuring a $25,000 mortgage on the Weigle property. 

Further evidence introduced tends to show that fale 
lowing this evening canference the plaintiff and br. iublow on 
April 9th again calied on defendants and informed them that they 
could prosure an 316,000 or $20,600 loan on the Yeigle property; 
that defendants at tiis time insisted that they would not make a 
deal for less than 373,700 incumbrance on the Spaulding avenue 
property, subject to an incumbrance of 58,000 on the Weigle 
property; that a few days later the plisintiff inforsed defendants 
that Mr. Yeigle refused to make the deal subject to 873,700 ine» 
cumbrance, but thet a deal could be made if the inecumbrance on 
defendants’ property was placed at #70,000, 

fhe evidence farthex tends to prove thet plaintiff 
er his employe saw defendants three or four times between the 
16th of April and the 17th of April. Later in the menth of April 
the defendants and Yeigle agreed to a transfer of their respective 
properties. Weigle'’s property was to be subject to an ineunbrance 
ef 88,000 and defendants to an inecurbeance of 373,700, and Yeigle 
received in addition a ¢ssh payment of 98500. A contract was 
signed ty the parties om April 2b, i91G. 

As stated above, the parties directly contradict each 
ether in important particulars and the issues of fact were properly 
submitted to the jury which tried the case and which returned a 
verdict in favor of the plaintiff. If the testimony of the plaine 
tiff and his witnesses be true, then the jury were justified in 


concluding that plaintiff was the procuring and efficient esuse of 
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the exshange of the properties. While the defendante expreanly 
and definitely deny that they or either of them had ever made a 
promise te pay a commission ef §2500 te the plaintiff, thia tes- 
timeny is quite as definitely contradicted by the plsintiff and 
hia witnesses. Yhe testimony for the plaintiff does suppert the 
contention that the Weigle oroperty was called to the defendants’ 
attention, subsequent to its purchase by Yelgie,by plaintiff, and 
the testimeny of plaintiff and his witness tende to prove that 
Plaintiff diligently followed up the Tiret prepatal far an exe 
change thereof until, mainly threugh his efforts, the negotiae 
tions were terminated in en agreement for exchange. On the rete 
ord before us we are unable to gay that the eonclusion reached by 
the jury and the triel Judge is not supported by & preponderance 
of the evidence. 

fhe judgaent of the Bunicipal court is affirmed. 


APF IRKED. 


KeSurely and Batehett, J7., concur. 
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Big 4 
Appellant, 
‘ APBAT, PROM CIRCUIT COURET 
WS, 4 
\ OF COOK COUNTY, 
ROBERT SHANNOR, ‘ 
Appellee, 
‘ 
2221.A. 66 
oe A @ A & \ 
MR, PRESIDING JUSTICE DEVaR 


DELIVERES THE OFTNION OF THR COURT, 


This is an appeal from @ judsment in favor of the 
defendant, Robert Shannen, entered in the Ciresit court of Coek 
County. 

The suit was crisinally broucht before « justice 
of the peace and reaulted in a judoment in favor of the plains 
tiff for $142,48, on ery Ne duagment to the Sirevit ceurt 
the case was tried tefors a jury and ‘ verdict and Judenent were 
rendered for the defendant. Evidence introduced on the trial 
shows thst on July 31, 1917, plaintiff's sutosobile was being 
driver by his chauffeur in a southerly direction on Pileon 
etreet, *Yinnetka, Tllineis, then it reeched a point about 
twenty-five feet north of villow street, an sast and west street 
which intersects Vilaon street, it collided with an aute truck 
owned ty defendant, Flaintiff's son was riding in the autonce 
bile at the time the cellision occurred, and he ware the only 
witness who teatified to circuastances attending the accident, 
The chauffeur, huving left plaintiff's seuploy,«aea net produced 
as a witness, 

Plaintiff's son testified by depesition that he was 
riding in his father's autocobile in a southerly direction on 
Wilson street; thet elevated railroad tracke are situated 
parellel with and on the west side of this street, the eabankeent 
being about fifteen feet high; that defendant's truck, which was 
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being driven in an suaterly direction on “illow «treat, peeced 
umier the viaduet which extends over that street just west of 
ite intersection with Tilson street, and turned in a nertherly 
direction on Yilsen street; that the truck "turned richt in 
sharp toward the wrom: aide of the road, the Left-hand wide of 
the rosd,* This witness testified that becGuse of the slevation 
of the railroad tracks west of fllecon street the acproeaching 
truck could not be seen until it emerred from the subway urmdier 
the tracks «t Yillow street; that as the truck turned in a 
northerly direction on *iison street it was moving at . syeed of 
about 16 miles an hour; that at the time of the collision plain- 
tiff's automobile was about 20 feet from “ilson street and about 
4 feet from the curb and was moving at sbout 8 or 10 miles un 
hour; that juet sefore the collisicn occurred plaintiff's chaf- 
feur “jammed on the accelerator to sake the car se fester and 
swung “round to the left to get out of the way of the truck, or 
we would have had @ head on collision, Just as we cid thet the 
truck driver turned out at the same time and caught us in the 
rear fender on the right side back of the car,* 

4A police officer enployed by the Villuce of vinnetka 
testified that he arrived «ut the acene of the accident a few 
autouobile and veticed the tracks of veth machines; that the 
following day he examined the truek and that it carried license 
number 265244 Tllinois 1917; that thie nmunber belanced én a 
Velie tourine car; that he at the sena time examined the brakes 
of the truck and found he could push one trake clear te the 
ground and that it didn't seen to take Hold, This witneas 
testified that vileon street runs northeast and scuthweet and 


is 20 to 22 feet wide; that Willow street rane directly east 
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and west end is 25 or 30 feet wide; that the railread enbankeent 
and viaduct structures at the intersection were so situated that 
the driver of « vehicle going east is “illew street under the 
Viaduct and passing inte “ileonm street sould not see traffle on 
the latter street until he was within three or four feet of the 
curb, fhe teatimeny of this witness with reference to tracks 
made by the automobile and the truck terds to correborate the 
testimony of plaintiff's son, 

A foreman for the defendant testified that a day 
or two after the accident occurred he exanined the puvenent at 
or near the seene of the accident, andi that at thet time he saw 
enly a mark on the pavement which extended from the weet side of 
the pavenent over to the curbing, : 

On the record before ug it must be held that the 
evidence shows that the secident was caused by the neglivent 
conduct of the chauffeur in sharge of the truck, (CGnily one 
witness, ag stated, testified te whet occurred at the tine the 
accident hapoaned, The testimony of this witness, if true, 
shows that plaiatiff's autenebile was proceeding at a nodarete 
speed in a southerly direction on the west side of Jilson street, 
and that it was struek and damaced by the truck, which the une 
disouted evidence shows had turned into Vilson street at « rate 
of epeed af about 15 miles an hour. Thies uniisputed evidence 
ehows that the truck as it turned into Yilsen street was driven 
close to the northwest corner of that street and ‘lliow street, 
and thet the driver failed to make a wide turn so that the truck, 
28 it turned into Vilson street, could have passed en the east 
side of that street, In other words, the evide ce showa thet the 
driver of the truck negligently turned his venicle into the west 
wide of Vilson street at « considerable rate of speed without 


giving warcing of his epprosech; and when note is mede of the 
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fact that the walls which supeorted the viaduct were eo situated 
as to obstruct his view of Yilson street, it must be held thet 

his manner of operating the vehicle waa neglivert. YPurther, his 
conduct was in violation of Section 269 J Chacter 151, Beade and 
Bridges Aet, Hurd's Revised Statutes of Illineia, which provides 
that where a motor venicle is driven sround a corner er ourt in 
@ publie highway, ehere the orerator's view of the rosd traffie 
is obstructed, at s rate of speed excesdin: six miles an hour, 


such conduet is orima facia evidence that "the nerson operating 





guen motor vehicle ils running eat a rate of speed sreater than 
is reasonable,” ete, 

se do not think it cam be said on the uncontradicted 
evidence that the driver of the automodlle was guilty of con 
tributory neclicence, The evidence shows thut he hed but a moment 
to think and aet. The embankment at the weat side of tilson street 
prevented escape in that direction, Under the clireunstances to 
avoid 4 solligion he eould have turned in one direction only, to 
the left, and it is quite clear that in taking thia direction he 
avoided what might have been & serious and perbape « fatal accident, 

Tt is our opinion that the verdict is #unifeatly 
against the weight ef the evidence, 

Other ellesed errors comcliaived of meed not be acne 
sidered except to say thet it is our cpinier thet the trial court 
did not err in refusing to give instruction number 3 tendered on 
behalf of the plaintiff, 

The judement of the Cireuit court will be reversed and 
the esuse remanded to that court for a new trisl, 

REVERSED «HD RECANDED, 
McSurely and Matehett, JJ,, concur, 
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MR, PRESIDING JUSTICE DEVER 


DELIVERED THE OPTNION OF THE COURT, 


In a declaration consistins of four counts the 
plaintiff charged that defendant by his servant negligently and 
earelessly operated and drove a truck in a northerly direction 
upon Greenview avenue where it crosses School street in Chicago 
as the plaintiff was riding in a west-bound automobile on Sehool 
street; that by reason of dvieh negligence the automooile in 
Which plaintiff was riding collided wits the truck and plain- 
tiff thereby sustained injuries. 

At the close of the taking of evidence in the case 
the court instructed the jury to disreverd the fourth count, 
which alleged that the injury to plaintiff resulted from 4 
reckless, wilful and wanton drivine of the truck, A judgment 
was entered in the case in favor of plaintiff, on a verdict of 
a jury, for the sux of $2500, Defendant appeals, 

The eecident occurred about four o'clock in the 
afternoon on the llth day of June, 19183, at the northwest corner 
of Greenview avenue and School street. Several witnesses testi-~ 
fied both on behalf of the plaintiff and of the defendant to cir 
cumstances attending the collision, 

fhe driver of the car in which the plaintiff was 
Fiding testified that there were seven persons in the car at the 
time of the accident; that the party had visited the home of one 


Art Russell, and that thereafter, accompanied by Russell, who 
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drove his own car, they visited a saloon on School street; that 
after the party left the saloon the car in which plaintiff was 
riding followed the Russell machine west on School street; that 
he, the witness, saw a truck coming south on Greenview avenue 
40 or 50 feet from School street; that the truck was on the 
lefthand side of the street and was moving at a rate of from 
20 to 25 miles an hour, and that it struck the automobile at 
the northwest corner of the two streets, 

Witnesses on behalf of the defendant testified 
that the automobile in which plaintiff was ridins was moving 
west on School street at the rate of from 20 te 25 miles an 
hour, and in this and in elmost every other important particu- 
lar there is direct and irreconcilable contradiction in the 
evidence, In view of the circumstances attending the accident 
and the serious conflict in the testimony, it was incwnbent 
upon the trial court to correctly instruct the jury as to what 
duty the law imposed upon the plaintiff just before and at the 
time of the accident, The evidence shows that plaintiff was 
seated in the rear seat of the automobile directly behind the 
. driver. It is in effect admitted that the neglizence of the 
driver of the automobile, if any, covld not legally be imputed 
to the plaintiff. The plaintiff was not, however, relieved of 
responsibility for her own conduct, nor was she excused from 
complying with the duty which the law imposed upon her to exer- 
cise ordinary care in looking out for her own safety. Flynn 
v. Chicago City Railway Co., 250 Ill, 460; Pienta v. Chicago 
City Railway Co., 284 Ill. 246; Fredericks v. Chicago City Rail- 
way Co,, 208 Ill, App, 172, The law of this question is now 
settled by the cases above cited. 

The trial court refused to sive the following in- 


struction as tendered by the defendant: 
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"The court instructs the jury that while it is a 


general rule that where «= person is riding merely as a passen- 


ger in a vehicle which is being driven by another, and where 
such passenger hag nothing to do with its manasement or con- 
trol that then the negligence of the driver of such vehicle 
cannot be imputed or charged to such mere passenger; but if 
the jury believe from the evidance in the case, and under the 
instructions of the court, that the plaintiff at end before 
the occurrence of the accident in question while riding in 

the autemovile in question, knew or in the exercise of ordi- 
nary care would have known that the driver of said sutono- 

bile was driving in & careless or negligent manner, providing 
you believe from the evidence that the driver of the pleasure 
car was operating said automobile in a careless and negligent 
manner, and that the plaintiff made no attempt to do anything 
for her own safety and protection, and did not warn or cau~ 

tion the driver of said pleasure car to desist from driving 

such pleasure car in a@ careless or neglizent manner, then in 


such case you are instructed that if you believe from the evi- 


dence that she did so fail to warn and caution the driver in 
the manner aforesaid, and did so fail to do anything for her 
Own safety and protection, and that such failure on her part, 
if vou believe from the evidence she did so fail, was neglie 
gence on her part which caused or proximately contributed to 
cause the accident and allesed injury to herself, then she 

cannot recover in this case and you should find the defendant 
not guilty," 


The court, however, read to the jury a modified form 
of the instruction. By the instruction as given the jury were 
told that if the jury believed from the evidence under the in- 
structions of the court that the plaintiff at and before the 
happening of the accident did not exercise ordinary care for 
her own safety, or if she was guilty of negligence that con- 
tributed to cause her allesed injuries, she could not recover, 

In the case of Pienta v, Chicago City Railway Co., 

supra, the trial court modified an instruction in substantially 
the same Manner as thet complained of in the present case, In 
ite decision in that case the Supreme ccurt said; 

"The negligence of the driver in sole charge of a 
wagon cannot be imputed to another employee of the owner of 
the team who is riding on the wagon to assist in making de- 
livery, and whe, without any fault on his part is injured as 
@ result of the combined negligence of the driver cf a street 
ear company. (Nonn v. C. C, Railway Co,, 232 111, 378.) 
While this is true, yet it is also the duty» of a mere passen- 
ger in a vehicle where he has an @pportunity to learn of dan-~ 


@er and avoid it, to warn the driver of the vehicie of such 
danger, A passenger has no right because someone else is 
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driving the vehicle to omit reasonable and prudent efforts on 
his part to avoid the danger (citing among other cases Flynn 
v. Chicago City Railway, supra). ‘le think this instruction as 
offered stated the law correctly and should not have been 
modified by the trial court. Its modification in the manner 
indicated we consider error," 

The plaintiff testified that she saw the truck ap= 
proachGreenview avenue when it was 30 to 40 feet frem her; that 
it was then moving rapidly and that she did not give any warning 
to defendant of its aporoach, Yhether plaintiff acted at the 
time with the care and caution which the law impesed upon her 
was a question, under the authorities cited, for deternination 
by the jury, and there is some evidence in the record from which 
the jury might conclude that she had an opportunity to learn of 
the danger of the approaching truck and to avoid it by giving 
warning to the driver of the car in which she was riding. ‘ie 
hold, therefore, that it was error te modify the instruction 
tendered by the plaintiff. 

The trial court also erred ix-refusing to give the 
instruction following tendered on behalf of the defendant: 

"If you believe from the evidence that the plain- 
tiff by using her faculties with ordinary and reasonable care 
in looking for danger, could have avoided injury on the oc- 
casion in question, and that she neglisently failed to de so 
and thereby contributed to the accident, then plaintiff cannot 
recover,” 

This instruction expresses the law as held in the 

cases cited above, 

Complaint is made that the court erred in giving 
certain instructions on behalf of the plaintiff, As we read 
these instructions they enunciate a correct principle of law, 
However, these instructions are lengthy, somewhat involved, and 
reiterste too frequently that the negligence of the driver of 
the automobile, if any, would not prevent a recovery by plain- 


tiff if the jury believed from the evidence that the elleged ine 


juries to plaintiff were proximately brought about by negligence 
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of the defendant, The judgment must be reversed and the cause 
remanded for the error of the trial court in refusing to give 
the instructions above referred to tendered on behalf of the 
defendant, 

The judgment of the Superior court will be reversed 
and the ceuse remanded to that court for 2 new trial, 


REVS = SED AND REANDE i) e 


MeSurely and Matchett, J7., concur, 
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JOHN S, VAN BERGEN, 
Appellant, 
VS, i 
FREDERICK “, RIES, 4 ; 
Appellee. f 


MR, PRESIDING JUSTICE DEVER 


} 
4 APPEAL FROM MUNICIPAL COURT 
7 OF CHICAGO, 
Y) 
, | 


DELIVERED Ti OPINION OF THE COURT, 


December 30, 1919, a judgment was entered in the Mu- 
nicipal court of Chicago against Frederick 7, Ries and A, C, 
Christiansen in favor of John S, Van Bergen, 

February 9, 1920, Ries filed a petition in the Muni- 
cipal court under which he sought a vacation of the judgment. 
The suit was comnenced in the Municipal court April 1, 1916, 
nearly four years before the entry of the judgment. April 10, 
1916, defendants Christiensen and Ries entered their appearance 
in the suit pro se and on this date an order was entered extending 
the time to file affidavits of merits, Amn affidavit of merits 
was filed by Ries on April 12, 1916, and April 22, 1916, an order 
of default was entered against Christiansen for want of an affi- 
davit of merits. In the petition filed by Ries to vacate the 
judgment it is alleged inter alia that pending continuances of 
the cause in the Municipal court the pleintiff, Van Bergen, ad- 
vised Ries that negotiations were being held between himself and 
Christiansen looking to a settlement of the claim; that June 18, 
1916, a settlement was effected between Van Bergen and Christiansen 
in accordance with which Van Bergen had agreed to accept from 
Christiansen $400 in full settlement of the claim; that said 
$400 was to be paid $50 in cash and seven notes for $50 each, pay- 


Me: 
able at thirty day intervals were to be given for the balance; 
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that the cash was paid and the notes executed and delivered; that 
within thirty days after the settlement was made Ries was advised 
by Van Bergen thet he hed settled the claim with Christiansen end 
thet he, Ries, need pay no further attention to the matter, 

The testimony intreduced on behalf of Ries tends to 
show thet Yan Bergen hed no Isgeal cleim of any sort against Ries; 
that Ries had never hed any business dealings with Van Bergen and 
thet the suit grew out of the uncuthorized employment by Chris- 
tiansen of Van Bergen, the plaintiff, am architect, to draw cer- 
tain plans and specifications for a building to be erected by 
Ries, 

Warch 5, 1920, the Municipel court overruled Van 
Bergen's motion to dismiss the petition and he was given leave to 
file an answer thereto, which answer was filed by him March 13, 
1920, April 13, 1920, Yan Bergen filed an amended answer in which 
he denicd that he had advised Ries to pay no attention to the sult. 
June 19, 1920, upon a hearing the court ordered that the finding 
and judgment of December 30, 1919, be vacsted and the eause re- 
instated, which order Van Bergen seeks to reverse by appeal to 
this court. Both Van Bergen snd Ries appeared at the hearing 
and testified, 

It will be annecessary to discuss the merits of the 
original action in which judgment was entered in faver of Van- 
Bergen, except to say that the evidence subnitted by Ries, if 
true, was sufficient te authorize a belief that he hed = meritori- 
ous defense to the whole of plaintiff's claim against him, 

The motion to vacate the judgement was net wade until 
more than thirty daye had elapsed after the entry of the judgment. 


Tt is conceded that under Section 21 of the Municipal Court Act 
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the trial court had power to vacate the judgment on a petition 
setting for facts which would be sufficient ta authorize the 
vacation of a judgement at law by @ court of equity. If it is 
charged in the petition, and the charge is supported by the 
evidence, that the judgment was entered ag the resuit of fraud, 
accident or mistake, and was in no way caused by negligence or 
fraud on the part of the defendant, the trial court would have 

the power to exter an order vacating it. Lex v. Bradley, 179 I11, 
App. 1; Doyle v, Fallows, 207 Til, App. 5; American Surety Co. v. 
Bliss, 214 Til, App. 463, 

The evidence tends to suvport the allegation in the 
petition te vacate that Ries was under no legal ovligation of any 
sort to pay Van Bergen for services rendered by him at the request 
of Christiansen; that after the services were rendered Van Bergen, 
though he claimed $1,000 therefor, entered into an ugreement with 
Christiansen to adjust the claim for the sum of 3400, Christiansen 
informed Ries, his co-defendant, that the claim had been settled 
and that he, Ries, would not have to appear in court. There is 
evidence that Ries! attorney, Mr, Napier, was informed by lr, 
Brakine, sttorney for Van Bergen, that Van Bergen's claim had been 
settled by agreement with Christiansen, and if this evidence be 
true, defendant was not neglicent in failing te appear in court 
at the time the gudgment was entered, 

thile the record does disclose that the cause was 
continued on severel cecasions following the bringing oi the 
suit, the position taken by Ries thet Van Bergen hed setiled the 
claim with Christiansen finds some support in the fact that no 
effort wee made to bring the cause to a hearing for nearly four 


years efter the bringing of the acticn, 
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The contested question of fact is whether Ries had 
actuelly been informed by plaintiff or by plaintiff's attornay that 
2, finsl settlement of the claim had been made with Christiansen, 
and on this cuestion the court had sufficient evidence to authorize 
a finding in favor of defendant, 

The triel Judge did wot err in holding that the 
judgment entered against Ries was the result of fraud, either 
uetual or constructive, and that he was not neglizent in accepting 
the statement of Yan Bergen'’s attorney as truce. 

The order of the Municipal court will therefore be 
affirmed, 


APPIRIEED, 


McSurely amd Matchett, JJ., concur, 
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By thie eypeal defemiant seeks the reversal of a 
dudgment againet it ef $4918.6°, renderad na trivi by the scurt. 

the atatement of claim alleges a written scnteset for 
the purebuse by plaintixf from dafendent of certain materials 
called “junk, @guiueernt, <te.,“ in the bagenant of the Lezine ton 
Hotel in Uhieege, for S2000, rhich was paid by plaintiff, dat thet 
defexncant prevented the delivery of the. materivia and refused to 
return the purchase price, Therc is som: sontroversy as to “= 
eharsetur of the suit, defendant claiming here that the ible’ 
sete forth three incencistent corses ef o¢tion, Yhile certain 
gentenees tend te support this e-itielom, we are of the opinion 
thet considered as « whole the statement oreaenta a claim for 
dwunages for breach of contract, 

the contract, which was in writing, wae sade July 24, 
1918, the materiale sold were one ice auchine vlant, oll pipe con- 
mectiona thereto, ani the buseuent cart of the slovater muh ite ry, 
ineluding old acbles., Sefendant agreed to disconnect and set the 
heavy pieces of machinery om the sidewalk or alley sot later than 
Setober lat, end plaintiff, the purehaser, agreed ta dineconnast 
apd take owt a11 of the piping and eteam fitting, junk, ete., ine 
eluded in the eoutrect, coanoneing work immediately, Aiuoarontly 
plaintiff teok eut some of the umteriala at different times, vet 
—" that at other tines when 1¢ eslied for thet ourpose it wae 
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prevented by defendant from tuking the materivl, ocefendent did net 
glace the heevy saehinery on the sidewalk by GCeteoter Ist, the tine 
agreed ucen, ant cluime that the time in which this should te done 
wat axtenmiad by acreement, Among severe] other things eaid te 
prove this is the faet that letebor Oth ulalmtiff reneved uni took 
away considereble materiold but left & quantity ef other material 
whieh, aumder the contrect, plaintiff hed opreed te dlgecanset ond 
renove . Tt ig errved vith forea thet plaintizf thus reeognined 
the extension of the time clement in the contract; that bariag 
umMertuken on Gctober Sth te continue te perform its oblication 
to disconnect and remove meaterisl, vimintaff eould not perfor this 
in pert only and recover damages baged uoon the nlleged failure 
ef defendant te deliver the bolanee of the material «hich, under 
the contract, plaintiff should and could have then ronored, 

tae Juldue Crulewieh, «2 broker or desler in teres, 
negotiated the sontraet sbeve referred to and pluintiff agrees. to 
pay him #300 to suverintend the job ef tukimg out the metericl, 
August 18, 1918, Erelewieh made « contract on his own behalf with 
aéefeniant for the purchase of twe gemerctora, encines ant two 
pelts in the bagenant of the Lexington hotel, The evidunee tenis 
to show thet defeniest was installing mew elevstor suehinery, hich 
wae dalayed by the elevator contreeters, and thet eame of the ‘eavy 
machinery esiled for im both of seid comtrxeta could not be recored 
before the new coudpoent was in without suereniines the operation 
of the elevators; defendant olso desired to wavs the expanse of 
opening the sidewalk tviece, in reseving thea aunehinery from the 
bagerment, ami the testimony tenis to shoe thot Frulewickh agreed to 
uprange te take out the heavy machinery aeld unter the contrast of 
July 24th at the sem: time he teok out the machinery purchased 
under the eentraet of August 19th; he sleo agreed te obtain the 
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‘neceseary oemait for opening the sidewalk, This eoutirset of August 

10th was essioned by Erulewich te slaiwihiff en Geteber Pth,; and 
Erulewleb temtifies thet he then teld slaintaff of his sereement te 
remove at the sive time oll of the heavy machinery enlied for oy 
bath contracts. hile Erulewlek exnnot be comsidered a8 « gemrrel) 
agent for pleintitf, yet he would seem to have authority walexr his 
gontract to guysrintend the work for plaintiff, te arrange vith 
deSoniant «as te the manner and time of the reawuval of the omehine ry 
whieb recuired the sidewalk to be opened, 

‘e ame oF the opindon thet the renoml shews « dovine 
tien by both parties from the precise tera of tha contrant, Th is 
@iffieult to detersine whe was iret in fault, wefendert may be 
ijeble for the mount of the purchase money leas the value of the 
material token by plaintiff. This, hevwever, ig serely sure ated, 
In apy event there should hewe been no Judguent predicated upen the 
velus of the material whieh plaintiff eould ond should hare teken 
on Ootober (th, ond the rulings of the trial court in heldine or 
refuting ony prepesitiona of law inconsistent with thie conclusion 
were erroneous; henea it is necessary te revarse and resanit for 
another trial, 

Tt ie unnecessary at this time to coment upon other 
pointe diseussed by regmective coucnel, 
REVEREED AWD RINt ao, 
Mever, ©“, d,, ond BMatehett, 7,, oonemr, 
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Gh, JUSTICON MesUhRLyY DELIVERED Te OFINION OF THR Count, 


“Saintiff brought audt charging thet Charles /, 

Johneon aml Saunel A, Bermbach comitted om easaelt and battery 
upon hey, and upon trial had a verdiet and fudement oeeinet both 
gefendants for (2800, Yhis appesl is wy Tohusen alone, 

She yuestions involved are larcely thasa of faust, 
Jehneon da the ouwner of a building of eishteen oparteente in 
Chieago, The rent wae eolleeted by resi eatete agcntea by whom 
Samuel Sernbach, the other defendant, waa emoloyed at the tine of 
the ocourrence in qucetion, 

Plaintiff oequviad one of the avarteonts, Merah 4, 
1919, the twe defendante went to the floor of the building on 
whieh this epartaent woe losated, Sernbech inteadinge to serve 
plaietiffr «i th a five day notice to waeate, ami defendant Johceen 
with the purpese of interviewing the tenurts af another apuertacnt 
on thet Pleor «ith reference to decorating, Jernbech sorved the 
five day notice uvon plaintiff, ond whe says thet at this tine 
she wag seeenited wad struck by Bornvach, vho pulled her down 
the oteire, where both defendants teck hold of her ond pushed 
her violently aguinet the well, hich she struck with her face 
with aueh Loree thet it broke the clastering, makins « hole eix 


or seven inches in diameter and ercebing ease of the letha, 
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Mefendante deniet nlaintiff's verdion of the oc. 
eurrence agi testified in eubstante that whea the desand wee made 
for rent auri the five das metica servad she become Pyeteriesd and 
shugive and proeured « cans ani sursued Bernubach dows the eteirs, 
strifiing hia, and elther stustbled or vas thrown of f her telanes 
%> thet she fell, injurine her face, “# are of the opinion that 
plaintiff hae failed te srove her claim by the prepentearance of 
the evidence, andi that the judement must be reverged, 

‘Regardless of whet Bernbuch did, it is sreven thet 
Johnsen 4id not touch plaintiff. er story that Jchnaon apparently 
waited for her uetil she got te the bottes of th: etairs and then 
together with Bernbach took held sf her and vieleatly jassed ner 
faee inte the well geese improbable, She is contradicted by her 
own witnesses, whe sa; she was hyeteries! and in « Delligerent 
mood, calling Bernbach abusive sumes, One testified that plains 
$4ff told her after the affeir that Jehusen hud not touched her 
and head teld Nermbagh not te touch her, She ia ulso somtradi ected 
by her can witmsaes in several other importeunt partieulars, The 
testinony of Bernbash and Johnson iz in aubatantl«l aeeord, hey 
gay thet whon the five day noties was served sh« tore i$ wo ond 
threw it away and begen to abuse Bernbuch, eal ling him “a dirty 
Jew" and threatening to Knoek him dow; that she got « came amd 
when Hernbueh sturted down the ataire slaintiff followed him oni 
etruck him on his shoulder; that «hen she attempted to strike « 
second time, Bernbeth teok held of tha cane and attescted te Jerk 
it out of her bund, whieh coused her to fall, strikinz: her head 
egeinat the eide of the wall by the steirway, Sermbach's gecti mony 
aiffars of te forking the cane, tke story of Dermmbach and Johunen 
ig more probable than plaintiff's and is sore eousistent ond in 


harmony with the cireuwtances and the testimeny of the other 
witrmesses, 
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Some guegestion is made thet doehnaen sould be foun 
guilty only on the doctrine of responmieat supcrior; but counsel 
for plaintiff correctly says tint defenionte wore joined es joint 
tort fessors eni thet Johnsen cannet be hrld unlesn he actuslly 
committed the agesult or abetted Bornhach in se doing. 

It wae erroneous to inetruct the jury that if sither 
of the deferiants was guilty of the wrance charged, their motiver 
were vroncful and unjustified, Thie tended te tell the jury that 
Johnson sould be suilty vor uny wrong cewaltted by Bembach, Fo 
instruction should have teen given from which the Jury might ine 
fer thet defendent, Johnson, woe restensible for any agee.lt com 
mitted by Bernbach. Se commot epnrove the instruction thet the 
fact that rent woe unpaid and in arreare wos wholly imuaterials 
thie was « prover clreuistaunce tc be considered by the jury, It 
wee also error to sgsume in any instruction that an sagsault and 
battery had been comaitted/ 

Yor the above rexseus the judcomnt of the Superior 
eourt is reversed and the cause is remomed, 

REVERSES ARG RES ANDES, 
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Ylaintiff crought suit upon & note aigued by dae 
fendent, she pleaded no consideration and non est factum. 
Ten trial slsintiff hed a werdiet ami Jedement for £1185, 
from whieh defeniant appealn, 

“Laintiffy's theery, aacly gupperted by the evi« 
dance, wae that the sot: wae executed and given wy dafendant 


to plaintiff es considerction fer ecm saloon fixtures «hich 


pieintiffe’ sold to defendant, giving hia & bil} of sale therefor, 


Pafeniant eecke to areid the cbhligation imsesed br the note by 
reason of certain other negotiations betwaon the parties. 
Plaintiff cae «a menufseturer of beer, and defaundaxt, a saloon 
keeper, had been a customer for aeny years. dune Li, 1927, 
pleaistif?’ preposed to give defenlant certain fixtures for his 
Saloon provided defermiant would cive «a note thersfor fer 
$1,000, seegred by chettel gertesge on the fixturge and cleo 
expeute 2 written contract acgresing to takes plaintiff's hesr 
for a ters of five ycare, upon perfersenes of which plaintiff 
would oxmeel the nete ond wipe out the inde teinese, 

The represmtatives of plaintiff tast ty ond de- 
femiant himaslf saya that after reading the pavers defemiant 
yefuged to sign thea, guyinmg that he did not want to be bund 
to buy beer exelusively from sleintiff, Aecomling to hin 
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own teatineny he said, “I den't want te sign the centraect, ft 
want to be sbdelutely indepemiont,* Thig phase of tae matter 
heaving foiled, it was propased to eel] hin the fixtures cute 
right, giving the defemiant « Vill of geile und vosseaeion in 
eondlderntion of the execution amd dalivery of the note in 
gucstion, and this waa conswesated. | 

PlalntifY auffliclentiy vreved that defendant. 
knowinely aiened the note, Ppefendent sdmitted it earn his 
signature and teatified thet hefore seting he “wend over 
everything," 

Deferdant eosplaing of inwtruction mucber 1, 
given @% request of plauintl?Y, which was te the effect that 
af the jucy believed it wes the imtestion of the wrties that 
the fixtures were to become the property of defendant user 
delivery of the note to plaintiff, then plaintiff is «utitled 
to reecver, It wes not necessary to inei:ude an this instruce 
tien the tentative negotintione in reference ta the ourehage 
of teer, These had nething to do with the ectusl trensactien 
ami aye not pleaded in defense, 

Sous of the inetructions oreverly may ba open te 
eriticien, but the evidence elecrly susteina the verdict, Foe 
other could preperly be returned, and under euch oLreuwssetacces 
we shall not reverse because of inaccuracies in the inatruc- 


tions. Young v. MeConnali, 116 Tl). 83; Cohen v. City of chi~ 





Sago, 197 TL, Apo, 377, 

Tt may be conceded that the testimony ae te the 
valwe of the Tixtures was imuaterial, This come owh iseident- 
ally, but ite appearance te net reversible error, 


Some suggestion ile made that the sale of fixtures 
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by plaintiff’ wee glira yires, Thic point wes net raised upen 
the triul either by ples or evidence and therefore cancet noe 


ee considered, 


Ke sufficient reason is presented fer setting 


agpide the Jutigaent and it dle affirwed, 
APPIRGSD, 


cever, F. J,, and Hatehett, J., mneur, 
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Pladueir? brought auit slleging thet «he was injured 
by the negligent sterting of one of the street are oxued and 
operated by the Chicage Hallesye Company, ae she wae allesting 
sheref rom, Ween trick plaintiff hed « verdiet and Jademe at 
for $800, Sefendants heave epmesled, 

the one cnegtion involved is the fueis of the ogee 
currence, Vlaintif?, sixiy-teo years old at tho tins of the ae 
cident, toak a nerthbound etremtear running on Clark street in 
Uhieuge, at showt five-thirty in the evening ef April ¢, 1827, 
The ouy and rear platiom were srowled with pogaengers, Tr . 
responce to glalintiff's signal the oxy storoed af Garnenia 
Pleee to permit ber te alight. She testivies that while the 
eur wee eGamnling still she got foen on the step at the roar 
platform, ami «hile she hod ome foot on th: step and wag in the 
aet of sutting the other feot to the grourd the car clarted and 
she wae thrown headlong into the atreet, receiving the injwries 
in qucetion, Tt was shown thet she bed wade & somewhat different 
report after the ceeident, saying, *I thoucht the car was stoppaod 
but = ould not say for gure that it vas ctooped," er varaion 
of the oecurrence rests wolely upon her testimony, 
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8 age Of tha @oindem 14 was ¢learly groven that the 
seeldeut hansened of testified te by bw vlinese Brachiss, « paseere 
ger atending usd the reer atep of the car shen it stosccd toa allow 
paeintiff? te alight, He esye, in auestance, that ss there ras mo 
roon Ter hur te got off enleas be sow off Plrat, he dis oo and 
steed om the @treut to sliew her to joes; thet ehe alighted and 
made tyo or three stepa on the street auayr fres the ear; that she 
then fell on her Enee; thet the streetesr wag ateniier still dure 
jug that time; thet the witness cabled tw the comimeter to walt 
amd wan to slaintif?’ and helped her up frea the tract and broeucht 
her te the sidewslk ané she weiked avay., This viteesa tert flee 
sopitively that the cur did net etart up a8 vlaintiif wes getting 
ert the car, but after atepcing renained steniing for sbewt ten 
mimutes, This testimony is corroborated by the testiconm of the 
eondiucter ami by another raseenrer who ena stacdinc on the rear 
platform, thie latter witness, Uhret, testifying secitively thet 
he sew plaintifr a& the time she fell amd tust she wae om the 
street 2% tha time: thet be had seon her fron the time she come 
from the inside of the emp; that the car, after 14 etepsed, dia 
not start avein until eons time after the secident, Teo other 
vitnesses aleo correberets this version of the oecurrence, The 
testimony of these five witnesees is ae definite and positive ani 
Gerteinly, with respect te the three sessengurs, entirely disine 
tarceted, ag tO eouvieee as thot the seaident did set hoopen bee 
eunee the streeteas started shen pleintiff was slightines, ao charged 
im the declarition, but thet she stuiabled and fell on the street 
after the had gotten off the ear in aatety. 

Under gush elreunstences it boeomcs out duty, anier the 
eetiled law of tris Stats, to raverwe with a finding of facts, 
REVERED eIth WINOINE GF PACTS, 
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“@ find ag faete thet nlaintify was ast injured by 
the neglicent menmscement of the strect car of dufemiants; that 
oho wags met injured while in the set of stenoping off the street 
eayy thot defendmnt 434 net negliveatly ster} ite ear ragicly 
forvaré before claintiff had tise to eet oP; ami thet defeniant 
or defendants yore not cnilty of neglicent senucruent of the etrest 


CaF a8 Charged in plaintiff'ta declaration or any eount thareaef, 


Bevar, ©. 44, Ku Satehett, J., concw, 
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fohn Stevens, the piairtiff, brought suit for the 
benefit of the Fert hearborn Watianal Bank on a proviasery note 
dated March 15, 1915, for $3,000, signed by the “ational feciety 
of Truitvalere wy Harrison berker, Trustea,” sayable to the order 
of "‘ourpelves,” endorged by the suker ani the other defencants 
herein, Upon trial by the court judmgeent was entered against de- 
feniante for $3365.75, from vhich they appeal, 

failure of consideration is first orcued, efendants 
Glaim they should heve been permitted te prove that the note was 
originslly exeeuted ond delivered to Joseph H, Strong woon his 
verbal promise thet life insurance policies would be iseued to the 
mount of £100,060 on the life of Harrison 3, Parker, and alge te 
purehuse £16,000 worth of stock of the Prultvele Grocery and Verket 
Company, and to discount the note of N. EB, and §, H, Master for 
$18,000, the proceeds of which were to be paid te Farker, ‘efend« 
ange gay that the life insurance policies were issued but trut 
Streng refused to perfers the other ecneurrent prosises snd suese~ 
quembly oleeed the note with the bank merely for collection, Tie 
bank heaving obteined the note tefore maturity in dus course held 
4t freo from any defenses available to prier mrties aneng tham- 


selves exeept a& tO fend, Wawotiable Testrument Act. see. ST: 
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Bradveil v. ceyer, 222 TLi, 602; Euvanagh wv. The Renk of smeriea, 
232 421, 44. Henee avidenes ag $6 to4 alleged concurrent eran} 
geo of Strong eas ineospctent, 

Was £56 “Ota peice oh seturi¢y be the giving @f a Fe~« 
hewnl note’ The méte in question fell due duly 1), 1910, and on 
this duy Harricen Parker, onc ef the defendants, ond wine acors for 
the ether deferiania, culled a} the back and temiercd « now neta 
for @a800%, signed and entered by the guns rartioe where cams 
were on the oricine! note, end elee tendered « cheek fer 8850 on 
the Standard Trust and “avings Bank, sicned by the "Bationai Ba- 
ciety of Fruitvalers, Yarricon Jarker, Tructee,” in payment ef the 
origine! mete of 13000; xhereupen Farver wae inforsed By the nete 
teller of the Fort Gearbern Bank thet they would sewert the new 
mote end the cheek in sayment of the oricine) iniebtedcess ween 
gontition that the cheek should be promptiy paid end that <hen this 
wae done the orieinal $3000 nete would ne caneelied snd returned to 
the maker, 8214 eveck was forthwith pregented to the Stand: 

Trust and fevings Bank, but ite peymont wat ordered stooped by 
the maker ond it wae imeedintely returned to ¢he Fort Searborn 
Bank marked, “Deyment Steppeds” the cheek has siebae vanes paid, 
Theae fecte 414 mot constitute pasment ef the origins! note. The 
eontition ween which the new sete and cheek wore recoived buying 
failed, their orrsese alee failed and the eyiginel oblisation evie 
denced by the original note reneined unpaid, 

i#en G, Pileex, whe seoss te be the treasurer of the 
Mationsl Seciety ef Prudtwalers, testified thet he atepsed pagmernt 
ef the $600 shack anc then had « conversation with someone, not 
identified, at the digeount winlow of the Sort Oacrvorn Bank, ond 
was directed be him te make arrangmannte with Strom: te taxes care 
of this; thet the sitness went to Gtrenc, uhe took five checke of 
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$106 each in payment of the 9650 chock, ‘thers ia no avidence ae 
te chet beeme of four of these cheeks, Sefondant ereduced ena 
eheek peyakle to the ordex of J, H, Streng for #106, which was 
apparentiy sndoraed by trong asd deposited with the Sor’ Oearvern 
Bank, “anifestly this evidence did ast prove payment of the or- 
igimsd 45000 mete, 

a3 motice of protest fer fellure to wey the orisined 
note waived by the endorsers? Tha anéwer siust be in the affirase 
tive, for the reagen that the eniorsers knew ef the sttemeted re~- 
newel ag showa by their esdersaacnt of the «<Lieged renewal note 
of $2500, Aigo the Treswurer of the Eational Sauiety of Pruite 
Valera teok part in the etteasted renewal, as did. Merriass ~axeer, 
trustees of thin company, and wleo seeretary and tresaurer of the 
(ething ton Press ©o,, an ondorser, “Sdith &, Parker, another ene 
dorser, testified she knew when she andorsed the §35°0 note it 
wae $6 be used im renewing the origimel mote, Yeties of dishonor 
may be waived uml thie waiver acy be exoressed or implied, Beso- 
tiable Instrument Act, 106, Any aete or conduct exlesiated to 
lew the holder of the mete te belicva that cresentoent is waived, 
or %© tiisiesd him and prevent him from treating the sete om he 
othexwice would, will operete es a waiver, Singneff v. Granite 
Gity Botionnl Dank, 270 Til, 848, The shove facta constitute x 
waiver of preeantuent end noticed ef dishenor, 

{he retection of the 22500 note by the bank ia no 
defense to thic setion, It (id not diseharge the orlcinul obli- 
gation, bat could be held ag additional security thereto, Tyler 
Vv. Eyde, 80 TL1, App, 123, Attorneys for the bank sald woon the 
trial that they were holding it merely se evidence and that 4% 
would be gamcelled and returned te defenients as goon «a the 
Original ebligation was paid, 
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There lg nothing in the record to suspert the claim 
that the action of the ‘ashington Presa Co, in eniorsins the note 
wes ultre vires,oend in the sosenee of such proof? it will be ore 


sumed to be within the powers of the corporation, Mayer v. Ilii-~ 





nois Life Insurance Co,, S11 Ill, App. 285. 

The payment of 243.75 interest in advence on the 
£2500 note cannot cperate to make thet note full payment in dis- 
eherge of the origingl obligation ef $000; it is merely a poye 


mont om account of interest on the original debt, 


by the fact thet it obteined the note in duc course for velue be= 
fore maturity, and under such cirauastaneces it bas bean repeatedly 
held that an endorser huying given a note the sanction of his 
endorgement ehall not be parniticd to impeach the considsration, 
Dewey v, “erriner, 71 Til, 193; Page +. Hallem & Co., 212 T1i, 


App. 462, 





The judement was right and is seffirned, 


AFPIRAED, 


Dever, >. J., and Matehett, J., eoncur, 
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PILSEN COAL COMPANY, « \ 
Corporation, , 
4 Plaintiff’ Error, ' 
\ |i ' HHROR TO CIRCUIT COAT a 
Va, é } 
\ f \ COOK COUNTY, 
THE SANITARY DT omaytr OF CHICAGO, | 
5 Uefendant in Erroy j 


4 222 [.A. 669 


al 
HR, JUSTICE MATCHRTT DELIVERED THER OPINION OF THE COURT, 


Appellant, whe was plaintiff belew, sued defendant 
appellee, the Sanitary District of Chicago, in an action ef es~ 
sumpoit, for the purchase price of coml sold and delivered, of 
the velue of $5886.40, In twe counts of the decluration plaine 
tiff set up in haec verba two siailar supposed agreesenta ene 
tered into between the plaintiff and defendant on the ist day 
of May, 1916, pursuant to chich the coal was delivered, The de-« 
fendant Sanitary District filed a ples of the general lasue end 
with it gave notice of « clsim ef setoff baged on the written cone 
tracts set up in suid eounts of plaintiff's declaration, The no- 
tice of setoff slleced feilure on the part of the elaintiff te 
deliver co#l as required by the terns of these contracts; thet dee 
fendant: had been reyuired to purchase the sume on the open market 
at an sdvenced price, whereby defendant lest the sum of $42,748,756, 
The ease was tried by the court without » jury. The court made « 
finding for defendant (to which plaintiff excepted) and, overruling 
motiona fer a new trioi and in arrest of judgaent, entered judgment 
for the «mount claimed in the setoff, lees the eum conceded to be 
due the plaintiff for coul in feet delivered, Judgment was there- 
fore eantcred fer the sum of 236,893.35, and to the entering of cuekh 
dudement plaintife excervted, 

Appellant here sssigns aa error that the court found 


the iscues for the defendant 21 agsinat the slaintiff; that. it 
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overruled defendant's mation in arrest of judesent, and that the 
finding ie segsinst the weight of the evidance ond contrary to 
the law; and in particular that the court erred in sot finding 
the contrects upon which defendant relied void for want of mu- 
tuslity. Plaistiff in ite trief relies aulely on this last 
named error, To thie contention defendant in error reclies 

that the question carnet properly be raised on the record before 
us for the reason that the triel was before the court without « 
jury, and no propositions of law were subaitted to the trial 
Judge, Defendant in error relies on a line of exses cited in, 


and the reasoning of, Overland Motor Coapany ve. Tennant, 195 





Till, App. 6, That decizion was rendered by the *Yirs¢ Branch of 
the Appellate Court of thie Oietriet, I% i5 well known that 
court and this one have maintained eenfliecting views on thia 
question, However, the Supreie court of this state, in the very 


recent cuse of Sittsburg, Cincinnati, Chicago and St, Louis R.B. 





Se. v. Chicago City Ry. Co,, No. 14050, seems to have settled 
this cuestion in aceerdance with the views hitherto maintained 
by this court. The evinion in that case states; 

“In the majority of cases decided by the Anpeliate 
coues involving this (neetion, it hum been held thet in cases 
on the luw side of the court, Sppeslable in the first instanee 
to the Appellete court, the enguiry in that court on appeal 
or writ of error is, did the facts, as they appear in the ree- 
ord, and the law, enthorize the finding and fudement of the 
court below? And in such eases the Appellate court would be 
authorized to pase beth upon the facts and the law, though 
mO propositiona of law were held or refused ty the trick 
court, * 

moreover, we are of the epinion that oe the scaunte 

set up in hase verba the contracts upon vhich beth parties rely, 
the question of law which the plaintiff seeks to have reviewed 
here is vreserved by the motion in arrest of judement, 

The material facts, as set wo in the cleadings and 


detersined on the hearing, we find te be se follews: The Senie 
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tary Dietrict is « municipal cercoration exiating by virtue of the 
etatute, and plaintiff? is « business corsoratien orcamized under the 
lawea of this etute, The Sanitary Sistrist is ani wae ensued in 
G@iapesing of the sewage within the borders of the Sanitary District, 
and for this purpose, «ith othera, at the time in cuestion maintained 
and operated pumping atatione at S9th street emi Lawrence avenue in 
the city of Chicago, At wveth olaces large quantities ef coal were 
steadily required in order thet the gtationa might performa their 
functions. 48 reguired by law, the “anitary District advertised far 
sealed propossls for furnishing approximately 2300 tons of bituminous 
mt coal « month, ‘deliveared” on board care on side track «wf the 
S9th etrest station, and “approximately 460 tons per month* at the 
Lawrence svenue station, The edvertisenent ateted that the proposals 
woulda be received by the Clerk of the Distriet until 12 m, standard 
time Thursday, April 20th, 1916, at the office of the Ristriet, and 
would be publicly ovened at the meeting to be held that day, or at 
the first meeting theresfter, The advertisement also stated, "A112 
proposals must be mde upon blank forms of sreposni furnished by the 
meid Sanitary District, und shall be mude is accordance with and to 
conform to «ll ef the terme ani conditions und 'Reguirenents for 
pidding and inetructiona to bidders,' and th: contrect und specifi~ 
extions which ore sttiched therete,* which sroposal was to be ate 
companied by s certified check; and the trustees reserved “the right 
to reject any or all bida,* The claintiff Coal ecampany made sinilar 
provesals as to both stations, in whieh it certified that it hed *ex- 
aained the attuched form of contract and epeeifications for furnigh- 
ing and delivering coul to said Sanitary District, = ww end hese 
ulso sxoained the premises at and adjacent te the locations et which 
deliveries are to be sade, a8 specified, ani the means of aporosch 


therete, ond the fxcilities for making deliveries at sueh leeations, * 
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It also stated, "The undersicned has sleo exmiined the foregoing 
Requirements for bidding and instructions to piddera' = KR mK 
to furnish and deliver esul as ssecified in said contract and 
specifications sf commereixzl nene Pram the locslity ef cuarenteséd 
quality and at the price quoted, to-wit wa #," 

fhe contracts fer the teo stations were siallar in 
thei provisions, The material parts of the contrnet for the 
39th street station are «ss folloexs: 


“This sgreement made and entered into this let day of 

May, A, 3, 1916, by and between the Sanitary Sietrict of Chi- 
ear6, 2 municipal eorporetion, orginized and existing under 
and by virtue of the lews of the tate ef Tllinsiz, party of 
the First part, hereinunder designsted The Sanitary District, 
and the Pilsen Coal Co,, & eerporetion, oreanized and deing 
business under the luwa of the State of Tllinsia, party ef 
the seconc part, hereinunler desigsated The Contracter, wit 
nesseth that said contractor has esvenunted, contracted and 
agreed, and by these cresents does covenant, contract and 
agree with the geld fumitary District for und in considerae 
tion of the payments made, as provided for herein, to the 
contractor by the said Sanitary District, and under penalty 
expressed in the soni, bearing even date herevith, heretse 
attached, at his proper cost and expense, te furniah and de- 
Liver «11 eesl called for by this egreanent (free from all 
Claims, liens and charges whetscever) in the manner and under 
the conditions hercinunder etipulated. It is further covenanted 
and agreed that the coal furnished and delivered shell be seag- 
ured and tested under the dirsetion and supervision of the 
Chief Engineer of the Sunitary Gistriect of Chiesage, and his 

roperly authorized agents, by «hese neasuresenta and exlicu- 

tions the quantities and quslity of the cosl furnished and 
delivered under this contract, and the rates of poymant there~ 
for, shall be determined and on whose inepmetion the ecal shall 
be scoepted or comdemned, The said Chief Encineer or other 
engineer designated by the Sanitary District, shell have full 
power te reject cr condemn any or cll coal furnished snd de- 
livered under this contract, which in hia opinion dv¢a not con- 
form to its spirit and te the terms ami conditions herein ez 
pressed, ‘herever the worde Chief Uncineer or Engineer are 
used herein, they shall be understood to mean the Chief Bagi- 
necr of the Sanitary District of Ghicage or ether encineer 
designated by said Sanitary Distriet, Atteched herete is a 
provesel ef gaia contracter te furnish coal of the erades and 
character therein cueranteed, at the price therein mentioned, 
which provesal shell form « part of this controct w= we This 
contract ineludes the furnishing ead delivering of cesl ue 
hereinefter specified, om beard cars en the side track of the 
59th Street Pumping Ttation of the Senitary Gietrict of Chi- 
eago, in Chicago, Tllimois, from Mey ifth, 1916, witil Muy 
Slet, 1917, inclusive x x x x, 

The probadle gquentity of ecesl required ie estinsted 

at an average of twenty-three hundred (2360) tone yer senth, 
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the conmumption varying considersbly from month te gonth during 
the yeer, The quentity is giver only as en approximation, and 
4t is hereby distinetly understood ana agreed that the son= 
tractor shall furnish at the price determined ag per section 
twelve (1°) and thirteen (13) hereef, the quantity of ecesl req 
guired te operate the pumping station during the period of 

this contract, aa may be ordered by the Chief Unginecr, be the 
game mere or lesa then the quantity herein mentioned, The 
contrecteur further agrees that any difference between the 
quantity ef coal mentioned in the advertisement ond the quan 
tities of cozl aetusily delivered hereunder, shall net invali- 
date this contract, or release the contractor from delivering 
all quantities of coal reguired by the putiping station, or as 
ordered by the encineer and the contractor shall not be entitled 
to any extra psyment for dumages er fer loss of profits ceused, 
of « difference beteeen said quantity of coal mentioned in the 
advertisement fer pro esals ani quantities of ¢eosl angtually 
delivered under this eontraect, The contractor shall keep hin- 
self informad se to the rate of congumption from time to tine, 
and shall bear exll demurrage charges caused by the delivery of 
coal more rapidly then the existing provisions for storage 
will allow of unleading and storing, 


7. Should the contractor fail te furnish emt deliver 
eoal of the quality equal or superior te the coal herein speci-~- 
filed, then the Sanitary District may declare this contraet fore 
feited either as to « portion of the sane or the whole thereof, 
ang the Chief Rugineer wey purchase on the open market at the 
lowest price then obtainable, such quantity or quantities «es 
the eaid contraetor shell fail to furnish and deliver, or ss 
may be needed by the requirements cf gaid pumping station 
until Way Slst, 1917, noteithstanding sald ferfeiture, The 
eost of suid cosl so purchased, and 2°11 cests and exoenses 
inourred by the Chief Engineer of said Sanitary tHetrict in 
purchasing and delivering auch coal at the suid pwaping etic 
tion se sbeve specified, in excess of the coat hereunder to 
said Sanitary Distriet for um equal quantity of coal of «a ¢ore 
responding grade, if furnished and delivered by said econtraeter, 
at the said pumping station ss specified, shell be paid te the 
Buanitary District by the ssid contraeter, 


Should the contracter fall to furnish and deliver coal 
in such questities or at auch times as the revuirementsa of said 
pumping atation may desund, or oe ordered by the Chisf Encineer 
ef said Sanitary District, then sald Chief Engineer may purchase 
on the open market at the lowest price then obtainable such 
quantity or quintities of ceol ss the aaid contracter shall 
feil te furnish and deliver or us may be needed by the require. 
ments of said puaping station, until Sey Slst, 1917, in which 
event the cost of said eeul so purehased, and all costs and ex» 
penses incurred by the Chief Engineer of suid Sanitary Diztriet, 
in purehesing «id delivering such coal at the sadd pwapine «ta- 
tien, in excess of the cost hereunder to gaid Sanitary Sistrist, 
for om equsl yguantity of cual of « corresponding grade, if fur« 
nished and delivered by said contractor ct aaid punsing station 
es specified, shell be paid to the Sanitary District by said 
contractor, = KR 
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Tf at any time durink the seriad sovered by this 
centrset there shell be « mins seeldent, rellroed congestion, 
ear shortace or other cause, whies in the opinion of the con- 
tractor will make It desirable for him to deliver eoal from 
goureces other than the county and state sewed in his prasessl, 
it, shell then te the duty of the contracter to notify in 
writing the said Chief Snginecr, who mey, at hie option, pere 
mii tha eontractor te deliver for such period as he may deem 
wise, the necesasry quantity of coal from « source satisfactory 
te the engineer, ether then thet herein epecified, such coal 
to be @qual in guality to thet contracted for, sEN*xex 


1s, The price per ton te be paid for all the coul 

@elivered during any month shell be detersined by dividing the 
averace number of British thermal units per ton of soul de- 
livered during the month by the mumber of British thermal 
units for one cont, warrented in the seeompunying contractor's 
rovosal, and subtrecting from the result obtaired one-hulf 
(h) cent for eweh par cent of ush for dry cosl delivered, the 
resulting Walue being the price ver ton «hich will be paid for 
that particular coul, exeept 2s hereinafter speeified, 


LS. The Sanitary District asy at ita eption reject 
any ¢0¢l which the analysis report shows do net comply with the 
requirasents of sections 3, 4, and 5, or may aecept the aame, 
subject to the following reductions in the price ver ton, as 
computed in secardance vith section 12, sms 

14. Payment for coul delivered and accepted during 
any month will be within the folloving month at the rate harcin 
gpceified under 'Sstersinetien of priee,’ previded that the 
requirenents recording bills of lading have been camplied 
with (see section 8) lias sections 12 4 15}. s=x 

17, The eontreeter shell execute a bond in the sua 
of nine thousand dollers (#9,000,.96) for the perforsance of 
the work under this sentract, «ith good and aufficiert sure- 
ties, the same to be satisfactery to the Bourd of Trustees 
of the Sanitary District,” 

The contract is sicsed ty both parties, The plaine 

tiff furnished cosl of the kind, -uality and quantity at the 

price specified from the lst day of June, 1916, to the 23rd day 

of Nevenmber, 1916, both inclusive, snd there was on the last 
nemed date bills to the eredit of the plaintiff from the defendant 
for cosl se furnished of the sum of $5658,40, the payment of which 
said silis beeame duc, under the terns of sxid eontrect, during 
the month of December, 1916; but these bills have never been paid, 


After the 23rd dey of November, 1916, defendant reveatedly re- 
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quested anc demanded of the pleintiff further und continuous dee 
liveries of esal st soth pumping ststions during the latter saree 
of the monthe of Novenber «nd “eeenber, 1916, and plaintiff re- 
fused te make the deliveries of coxl thus demanded, Since the 
23rd day of November, 1916, pluintiff has refused and feiled to 
make any further deliveries of coxl notwithetunding further re- 
peated dewunde therefor, sald demunmte having bean aade through 
the Chief BPneineer of the Sanitary DPistriet, 

After the plaintiff failed ond refused to make de- 
liveries «s sheve set ferth, defendant purchased the coul neces~ 
sary te meet the rejuirerente of the pumping stations in the 
open market 4t the lowest price obtainable, using due care, 
dilisence ami economy, and it was agreed that the waount pur- 
chased was in smount only aufficient te meet the requirements of 
the pumping stations up te and including “sy 31, 1917; and xfter 
muking sll due allowanee the sum of 442,748.75 is the excees which 
defendant paid over end above whet it would have paid te pleine 
tiff if plaintiff had furnished ali the cosl required and used at 
said stations, 

The evidence slso tends to shew thet plaintiff gave 
as his only resson for vefunine to fulfil the contract was the 
increased cost of coal, snd thet at the time of refusing to de- 
liver he did not question the validity of the contracts, 

The sole issue is wheather these contracts, upen 
which both parties rely and the terss of which are not in dis- 
pute, are void for want of consideration emi luck ef mutuality. 

Thet a contract without consideration or locking is 
mutuclity de veld is elementary, but it is mot siways easy to 
draw the lines which deternine when « given contract is involid 


for theae reasons, It is the contention ef avpellant thet these 
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contracts are were options; thet they ancunt simply to offers 
on the sart of plsintiff whieh the Sanitery Sistriet did not 
ageent, and that neither party is beund theresy; end that the 
plaintiff, ss the proposer, bad « right by due notice to re- 
voke them, 

Appellant contende thet the law eppliecable is 
as follews: That an seeepted offer to sell such & quantity 
of goods as shell be needed, required or consumed by en estab~ 
lished business of the secaptor is valid; but an sceenpted offer 
to sell goods in such quantities es the neceptor muy order, vant 
“er desire, is without consideration ana veid; that accented or- 
ders for goods under contracts void for such reasons o8 are above 
stated, constitute velid sales of the ceoda so ordered at the 
price named in the contraets, but do not validate contreeta «s to 
the goods which one refuses to purchase or the other refusee te 
sell or deliver under the void contrectea, These propositions of 


law hawe been settled by numerous cases, American fefrizerator 








Transit Co. v. Chilton, 94 T1ll, App. 6; Nylaley v, Mathiesen, 
107 Tll. Apes, 379; Higbee v. Rust, 211 Ill, 355; Joliet bottling 
Co. v. Joliet Brewing Co., 254 111, 215; Cold Blast Transs. Us. 
v. EC, Bolt & Nut Co., 114 Ped, 77, 

The difficulty arises in scolying these well set- 
tled rules to the fucts of the instant cuge, If we read cure- 
fully the terns of these contracts, it ia «ppurent that there is 
mo express promise of the Sanitary District to tuke any cecal 
which the plaintiff proposee te sell. The promises are «11 made 
by the contractor, sot by the supposed pureheser, A casusl read- 
ing ef the contract would therefore indicate thet it is nucum 
pactum. The real ¢est is, we think, whether plaintiff could 
have maintained an action under the contract sgsinst the Sanitary 
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District in cuse the cosl had ceen tendered by pleintiff ond dee 
fendant had refused to take it, Defendant mainteins that thus 
tested the contracta are walid, It srevues thet in considering 
these cuntracts the court should arrive ot the intention of the 
parties oni, to do ae, will place itself in the positions of the 
contracting pertien, (Commmy Co. v. City of Chicago, 274 Tl, 
369) and consider the whole contract; thet a contrast should be 
construed in such & wey us $9 make the obligsetieons imposed by 
ite terms mutually binding upon the perties unless such considera« 
tion de wholly negatived by the lenguace used; (inn. Tamber Co, 
v. Thitebresst Coul Co., 160 T11, 85) that where the terus of « eon- 
tract are in any respeet uncertain or doubtful, and tha parties 
hevye by their sonduct given « practical conatruction of the eon- 
tract, such construction will govern; (Gillett v. Teel, 272 fll. 
106; Metean County Coal Company v, City of Blooulaston, 254 711, 
90) that an agreement to purchase may be implied from the obe 
ligatien to sell xhere it appears from the entire contract that 
it was the intention to tind the purchaser, Defendant relies on 
the doctrine stated in Corpus Juris, vol, 13, 5. 334, sec, 180, 
“fo show mutuality the obli;ation may be inpiied, 

as well ag exprese. <iltheugh om ite face and by ite express 

terns the contrset is obligatery on one surty only, yet if 

the intention of the parties and the consideration on which 

the obligation is sgmumed, is thet there shall be a correlative 

Obligation on the other side, the law will imply it. =e 

AM agreement te purchase may be implied frea an obligation te 

seli,* 
Citing alee Eterling Coal Co. +, Silwer Springs Bleeching & 
Dyeing Co,, 162 Fed, 348; pain Sate, Gil Co. ¥. San Frangieco 
Brick Co., 82 Pac, S49, 








Applying the law es ebeve stated to the fects in this 
case@, the majority of the court are of the opinion that Minn, 
Lumber Co. v, Whitebreast Coul Co., supra, is contrelling; that 
the agreement must be construed as conteising an implied promise 
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on the part of the Sonitary Dietrict to buy the eonl which the 
contractor vsromines to furnish; particulsrly is it thought such 
promise may be inferred from the provisions of clause 7, ae above 
set forth, In the ecpinien of the court, therefere, the contractea 
were Mutusl ani valid, end the judement should be affirmed, 

The writer of this opinion is sot shies te eesent te 
this conclusion, The rules thet the objeet of construction La 
te find the intent of the parties; that the entire lenguage of 
the contract must be considered to that end; that « contract 
will be liberally construed in order to prevent a judement «hich 
would prenounce it void, are elesentory. But I de not understand 
that courts will go outside the express langusge of « contract 
which apparently centeine the entire ozreoment, in langusge «hich 
the parties have chesen te adopt, and, in the absence of any 
enbiguity in such lancuage, place thesselves in the condition 
of the parties st the time of mekiny it, or intreduce therein 
terns which the parties themselves did not see Pit to insert, 
There is no ambicuity, es ft see it, in these contracts, The 
languece thereof wes, in the first inotance, chose: by the 
Sanitary District, aml fron the languege it mey very justly be 
inferred that the writers of the contracts were not unacquainted 
with legs] tersinology, 

It is nowhere saic thet it ia sutually arreed; no- 
where are the proposals of the bidder accepted; nowhere does 
the Sanitary Pistriet bind itself te de anything except to pay 
for such coal as its engineer may thereafter see fit to order, 
ami which, upen ite delivery, may preve to be +0 his satis- 
faction, . 

It seems to me from the studiod avoidence of the 
uos Of any terms amounting to a promise that the Sanitary 
District intended net to be bound, and not bindinm: itself, I 
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think it failed in law to bind the contractor, However, in ace 
cordance with the opinion of the majority of the cturt, the 


dudgment will be «ffirmed, 


APPIRGED, 


WR, JUSTICE MehVRSlY SPECIALLY CONCTRAING., Te clive section 7 

of the eontract samning end effect it must be read as defining 
the only conditions and cilreumstances under which the Sanitary 
Pistrict may purchase cesl of parties ether than the plaintiff, 
Conversely, under all or eny other conditions and circuwsstances 
the Sanitary District muet purchase its requirenente of coal from 
the plaintiff, Ima unilaterc] sontract these provisions would 


be superfluous and meaningless, 
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HR, JUSTICR MATCHED? DRLIVERED THE OPINION OF THE COURT. 
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The vlaintiff, whe da apsellee hare, eued in ay 
aetion en the ease for persensal injuries alive:d te have been 
reeeived by her «@ « result of the negligence of defendantal 
servants, The secident occurred Hovenber 11, 1917, at the 
intersection of Blue Island avanue and ood street, 

PLleintiff at that time wre riding in on autonobile 
with her hugbend, sho vas in control of it, They were proeceed« 
ing in a direction somewhat to the northeast, wear to the atrest 
ear tracks snuich were laid in Blue Island avenue, At the sige 
time « ear of defendants was being driven towards the southe 
weat on ome of these tracks, The autemonile turned to cross 
Blue Island evenue at the intersection ef teod street, and 
while on the track @a8 squarely hit by the street car going et 
a speed «hich in the opinion of witnesses varied from three to 
eizhteen miles =n hour, 

The declaration in ite seversl counts eliaged 
general negligence end negligence in that defendant ran ite 
car st «em exeesulye rate of speed and failed to warn the cecue 
parte of the autotsbile of the saperesch of the utreat car oy 
geunding She gong, The defendants slesded the general isgue, 
end the parties subscitted evidences to the jury tending to sustain 
their respective cententione. The jury returned « verdict for the 
pleintiff in the eum of $2041,65, The court required « resittitur 
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of $541.68, end upen the remittitur being entered overruled the 
motion of the defendants fer a new treiul ena in arrast of jude~ 
ment und entered judgment for the plaintiff in the aum of $1509, 

tt de asgizned and erqued os arrar that the judsment 
is againat the manifest walght of the evidence: that it de axe 
eeasive, and that the court erred in reesivine amd exeluding evri- 
dence, amd also in the giving and refusing of instructions, 

it waa the theery of the plenintif?’, and the oeridence 

in hor sehslf tended to show, that the cutenmsbile turned north to- 
wards Vood street, from the south cide of Blues Islend avemmw, ehen 
the strest car was from 166 to 200 feet distant, snd thee the street 
Cay was negiigently driven at an excessive speed «nd with sueh-care- 
loseness otherwise «6 to cause « oollision; while the theory of de- 
fendante wag, ani their evidarce tended to shew, that the atreet car 
was being operated with due care, “ut that the aytermebile turned 
into the puthway of the aperesaching westbound car when the car was 
80 close to the autougbile that the motoruan could mot, in the exer~ 
cize of reasensble care, have stepped the etrest ear in time te 
avoid the ¢ellisicnu, 

$8 hewe exwainad the evidesce tending te gsugpert these 
two thecries, Some af the vitnesses on exch side area contradicted 
by statenents made by thes at other times, and there sre feete and 
eircunstances tending te support beth theories, The vlaintiff was 
at the digadvautacse of Tinting 14 meeessary to testify through an 
interpreter, wnd the record ia » diffies1lt one for sn avpeliate 
ecurt to satisfacterily revier, © sre, however, upon the «hole, 
ef the opinion that we cannot, as a matter of law, sey that the 
verdict of the jury is wrong; ner, weighing the facts, o8 it is 
our statutory duty to do, cun we say thet the verdict ia manifestly 


against the weight of the evidence, Nor do we think that «e ean 
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sey that the amount of the judgment is excessive, 

The contention of the esonollant, however, that the 
court erred in the givins and refusines of inetructions, raises 
& more serious question, Appellee concedes error in the ninth 
instruction, whieh teld the jury thet it wag not necessary that 
any witness should heave expressed en opinion _ to the amount 
of dameces, tut thet the jury misht themselves maka such estie 
mate from the fucts ond cireunstances in evidence, and by cone 
sidering them in connection «ith their knowledce, observation 
ami experience in the common affairs ef Life, Anvelleas contenda, 
however, thet the error in this question wags cured by the ree 
mittitur, 

A yet more serious qucetion is, we think, reised by 
the contention thet plaintiff's given instruction So, 5 was ere 
roneous, This instruction told the jury, “if you believe from the 
evidence that the motorsan of the car in cueation, whieh it is 
‘ alleged struck plaintiff, was, or in the exercise of reasonable 
care, should have seen the sutoncvile in shich plaintiff was riding 
at the time and place in  uestion, S8 it approsehed the track upon 
which said car then and there was running at the time and solace in 
question, and if you further believe, under all the cireumetances 
of the ease a8 shown in the evidence, that the moternan then ani 
there could and should, in the exercise of ordisury carc, have 
sounded the bell or ziven some other means of alarm in time to 
have warned plaintiff and the driver of said automobile, of the 
approach of seid car, tefore it was too late to onsble said au- 
tomobile to esenpe « collision, but failed so to do, and thet such 
feilure was negligence on his part, and that such fallure, if any, 
Caused or proximately contributed to eauge an injury to pleintifT, 
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ordinary care for her oxn safety, then you must find the defend= 
ant guilty. * 

while this inetruction etates & correct rule of 

state of 
law under some/facta, we think it chould not have bean given 
under the facts in this cause, for the resson thet slaintirf's 
ow evidence tended to ghew that beth she and her husband gaw 
the street car some 200 feet away prior to driving upon the 
track, It has heen many times held by the hishest ceurt of 
this state, that where the injured plaintiff sees the car ape 
proathing, the fsilure te sound the gong cennet be the proximate 
cause of the subsequent injury; and that the lasue ef whether or 
not the gong sounded becomes an immaterial ohe. Plenta v. Chieazo 
City Ry. Go., 264 Tl1, 246, Im this connection plaintiff cites us 
to the case of Loftis v. Chicago Rye Co., 293 Tii., 475, and aercues 
that the centinuews sounding of the song would heve indleated te 
the driver of the sutomobile that the street car would not stop 
at thet intersection, The difficulty with this centention ie thet 
plaintiff did not try her cage cn that theory, and there is na 
evidence in the record tendins to ghew that plaintiff or the 
driver hed eny thought that the ear was about to step, Indeod 
questions, answers to which might have shown whether this was true 
or not, were objected te by the plaintiff and the cbjectiona suse 
tained by the court. v@ think, therefore, thet the civime of 
this instruction was such error es reyguires a reversal, 

We think, toe, that instruction Ko, © for plaintiff 
is subject to eriticiam, It told the jury thet if they believed 
from the eviderce thet plaintiff, while in the exercise of ordi- 
nary care, was injured by the neglisesce of defendant, as slleved, 
then they might find a werdict in her favor, though they might 


believe that the driver of the automobile was also neglicent, 
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and that his neglicence, if any, contributed to cuuse the injury 
te plaintiff, if any, as “his negileence, if amy, is net imoutavle 
te plaintiff and she is not lesslly respongible for the same," 
There were clreumatuncea in evidence tendins te show partici pie 
tion and sgquieseence on plaintiff's scart in the conduct of the 
driver, whieh the jury mieht have believed to be aceligent. we 
think the jury might have been misled by the lest clause sof the 
instruction te think that thet question had been taken Crom them 
by the inetruetion of the court. The tendency of this clause 
wag, we think, to confuse the jury on this point, 

Yor the errore indicated the judensnt will be re 
versed and the csuse remanded, 


REVERSED AND REM ANDER. 


Dever, '. J., and MeSurely, J,, concur, 
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WR, FST 1c WATCHETT DOSLIVERED THE OPINION OF THR COME?, 
Appellant was sued in fercible detainor Yor pog-~ 
pession of certain prenises deseribed in the statesent ef clais 
and on & claim for the rent of these ore iges due end unpaid 
to the amount, as alisged, of $297,690, Appellant entered his 
appearance but did not flle on affidavit of swerite and upen the 
trial, which was before the court without a jury, offered no evi« 
dence, The court made a finding for plaintiff end entered judi~ 
mont for pesgession and for the amount of rent cleined, 
Avpsllant first contends that as the lease which was 
offered in evidence was sicned by the lessee only, it was yoid 
for want of mutuality. There is no merit in this contention, 
MeVarlene v. villiaas, 107 f11, 33, Wer is there any merit ta 
the further contention that the plaintiff eould net recover be« 
cause the abbreviation “Agt,* appeare after the name of lesvor 
in the body of the ivase, The question of variance ia net 
proverly preserved in this record. . 
Appellant further contenila that the Statute of 
Frauds bars the suit. This defense must always be pleaded if 
it is desired to tak: advantace of it, It ia not pleaded here. 
The next contection of apreliant is thet no sotice 
to quit or demand for the rent wea ever made prior to the be- 
ginnine of the suit. These, however, were not necessary under 
the provisions which appeared in the leese offered in evidence, 


~—Jigpen v, Hinchliffe, 131 T11, 468; Belinski v, Brani, 76 Til, 
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App. 404, 
The appeal is without merit and the judement fa affirned, 
APPIRAED, 


Dever, *. J,, and Mesurely, J,, soneur, 
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an, JUSTICN wATCrETY DELIVERED THE OPINION OF Tire comey, 
fhe plaintiff belew sued on & eheck to olaintifris 
order for the aus of $355, delivered to the plaintiff by de- 
fendant Ceteber 20, 1910, Aftor the delivery of the cheek da-#’ 
fendant stowned payment ef it, 

The offidewit of merits sets up that the defendant 
had the right to step payment because the check was given on 
behalf? of one Abe Stein and for the purpose of satiafving os 
deficiency decree theretofore onmtered in the Buperior court of 
Cook Conniy arainst the aaid Abe Stein and one Mathan Rosens= 
welg; thet onid cheek was delivered to Ben U, Morris, the son 
of and attorney fer the plaintiff, upon the representation that 
waid decree had not been aatisfied in whole or in vart; thet 
without such representations he, defendant, would not have ide 
sued the cheek, but that said decree had in faet been settied in 
full prior to the delivery of the cheek, vy Nathan Rosenzweig. 
The ease was tried by the court witheut a jury and there wag a 
finding for the scluintiff and judgment for the full amount of 
the check, 

Wathen Resenswelg wan « tenant in the presises upon 
which the mortcazge had been foreclosed, of whieh vreaises plaine 
tiff became the vurchaser, The evidence for the defendant teaded 
te show that Rosangsweig on Getober 16th made an agreenent to 


continue in the vrenises at an inereased rentel, and that in 
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consideration thereof and the payment in advance of rent acount ing 
to #60, plaintiff, throucs his atterney, acreed to satisfy the 
deeres, 

Tt ie undisputed thet a eheek fer 60 was siven by 
Rosengweig to the attorney for plaintiff on Oeteber 1léth, Sut 
plaintiff's test. meny tends to ehow that Nesensweig had thereto= 
fore been an unsatisfactory tenant; thet plaintiff had served on 
him a netice to quit, end that in order to remain in the prenises 
he, Rosensweig, paid the higker rental and in advance, 

The teatimony of “Morris, Jr., who cordveted these 
negotiations in hia father's behalf, is te the effect that he 
told Rosenmweig that Stein wished to get an assignment of the 
deficiency judement in order that he might thereby continue the 
lien against Rosenaweig's real estete, and Morris says that he, 
Morris, agreed that if the rent was paid in advance he would 
not give Stein euch an aseieonment. Ben 3B, Morris wea & necessary 
witness in the cass, cnc it is to be regretted under thee cir- 
cum tances that he not only apreared «s the wrincipal xitaass, 
but also ap sttorney in the case, Nevertholeas, we are satisfied 
that the finding of the trial court, who gaw the witnesses, is 
justified by the evidence, 

In the first place, the allered agreement is 
avery improbable ene in view of Stein's finuneleal ree 
sponsibility, which we may presume from the record, 

In the second place, the writings « which are alwayea much sere 
satisfactory then slisged oral declarations - tend stroncly te 
corroborate the testimony civen in plaintiff's behalf, On the 
margin of the check avpomre the notation, “for rent of store at 
2011 Ogden av, for monthae«-balance of OCeteber, Novenver and See 


Gember, 1919," This sotation en the check wags written in the 
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office of “Mr, Pesenaweig's attorney, ir. Sehuiman, and ia in the 
handwritim: of Resengweig's san, who delivered the chack te Ben 

A, Morrie at the lutter’es office, It seccte inpoagible te believe, 
in view of the fuet that Nesenaseiga had the advice of hig attorney 
in the watter, that such « notation would apnear thereon witheut 
other writing to evide ce the sagre@acnt fer the satisfaction of 
the decrees, if such agreonent wae in fact nade, 

Clearly, we cannot say thet the finding is arainet 
the manifest weight ef the evidence, and lt is therefore ur- 
necessary to discuss peints of law argued by appellant ehich are 
baged on the theory thet the finding is against the weicht of 
the evidence, 

The judemert isa affirmed, 


AVPIBMED. 


Dever, @. J,, snd MeSurelr, J., cencur, 
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? OF CHICAGO. 


WEGTEAN DAIRY COMPANY,’ 
a corporation, 3 


| Pp ff ff LS 
j j é / f é 
| / | of f fi 
142 + 26415 ; 4 
ILLIWOIS GLASS COMPANY, / ys, 
@ corporation, } The 
\ Appellee }  AFPMAL PROM 
\ / 
¥Be # MUNICIPAL CoOUnT 
' i } 
) 


Appellant. SS OR = 
/ *221.A. 670 


BRe PRESIDING sr1es GRIDLEY DELIVERED THE OPINION OF THE COURT. 


This is an appeel from a judgment for 8677.03, sgainst 
the defendant, rendered Jume 13, 1920, upon the verdict of s jury, 
by the Municipal Court of Chicago, in an action in sssumpsit. The 
jury by their verdict disallowed defendant's claim ef set off snd 
assessed plaintiff's damages at the full amount of its claim. 

On May 4, 1917, the parties entered into a written cone 
tract wherein plaintiff segreed to sell and defendant agreed to buy 
@n or before December 31, 1917, ten (16) care of milk bottles of 
different sizes at certain named prices per gress. It was further 
agreed inter alia that the cars should be routed ever the Big 
Four and B. & G. railreads and delivered at « team track at léth 
and Morgan streets, Chicago; thet five ecsre should be shipped by 
September 1, 1917, on specifiecstiens ss to quantities and sizes 
furnished by the buyer on or before May 15, 1917; that the prices 
agreed vpon were f.o.b. ‘inechester, Indiana, less freight to 
destination; thet all gonds should be invoiced an the date of 
shipment sand inveices should be due and payable net 30 days after 
date, er 1% diseount fer eash if paid within 160 days from date; 
that should the financial responsibility of the buyer become ime 
paired or unsstisfactery to the seller at any time, cash in 
advanee of shipment er satisfeetory security might be demanded; 
that shipments should be made «s closely as possible upon 


specifications furnished in advance; and that in consideration 
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of the execution of this contract it was agreed thst the same 
should *aperste ae = gancelletion and Liquidation of a11 claims 
ef cither party growing out ef or connected with former cone 
tracts or agreements between the parties." 

The action was commenced in March 7, 1918. In plaine 
tiff's emended statement of claim, after setting forth the cone 
tract, it is alleged that plaintiff delivered to the Grand 
Rapids & Indiana Railway Co., at Yinchester, Indiene, on June 1, 
1917, one car load of milk bottles consigned to defendant at 
Chicage, containing about 163 gross of bottles ef three different 
sizes; that on June 1, 1917, plaintiff invoiced the goods and 
mailed the inveice to defendant, which at the contract prices 
amounted to the total sum of $715.66, and which sum woe due and 
payable under the contract 30 deys sfter that date; that defendant 
did not pay er offer to pay for said goods at any time within said 
SO days; that on July 5, 1917, plaintiff notified defendant that 
4t had cancelled and rescinded said contract because of defendant's 
failure to pay fer said goods within said 30 days; that defendent 
had not paid plaintiff for said goods or any part thereof; that 
the reszonable cash market value of said goods at the time and 
Place of delivery was $715.66; and thet there was due te plaintiff 
from defendant the said sum, less a deduction of $38.63 for freight 
cherges paid by defendant, smounting to the net sum of $677.03. 

Defendant, in its amended sffidavit of merits, filed 
April 2, 1926, admitted the making of the contract, the shipment 
of said cerload of bottles on Jume 1, 1917, and that it had not 
Paid plaintiff for the same. It alleged that en or about July 
9, 1917, it offered to pay plaintiff for the seme, but that 
Plaintiff wrongfully refused to accept the offered payment, and 
had on July 5, 1917, wrongfully cancelled the contract and 


wrongfully refused to further perform the contract on its part 


=X 


gman aff Jedd bootys kaw Fh Jeatiies eels te wets woes edt te 
seialo Ife to maktsbheptl bea meiegetlesanas 8 sa ‘ehereqe® fluorta 
a ROS romeo? nigiw boda stengs te to tae aatwons ysiad tats he tea 
| *,ned¢csg ad moewsed etmomeotys to usoat? 
atiailg mi GLEE of Sotal nd beoneumse onw nottee wet | 
~aeo att dove? gakdier aod%a pitiale So ¢ronmtetde vacua otrue 
neko ‘end eo bousttt sb Pilentate dassid boaglia al ge stonad 
ft gawk wo ,amalbal .tesueds aby te 000 yawlien aaobbat of abiaak 
és. sandieeteb ed bomglenen selteod diim to bael soo eno ,t LOL 
Inetelteh sends. te andé¢od te aeoue €0L guoda gmimtaguen oper kale 
be ahoag orld Ovetovat Tiktalede 4Vi0L .t emiy mo Gast jeon ky’ 
_ eeeds¢ toortapp sds ta doidw .inabos'tod of aehoval ad? deliom 
bas, oub sav mo, doide bas .86.81%¢ Yo mua Latod od of bet 
tnebasieh ¢ady jeteh dadd vette eyed Ge tonatags, edt notanss eidayey 
Sine gidtiv omit yas de shoog bize tet yup of usite co yoq vom bib 
tag? dasha teb bedtéjon Yisniedg ,ThOL 42 ylel ao dade peyeb OS: 
a'inshustel in easmeed doatiaeo bhan bebatsaer Sne, heldernead det wh 
taobaeted Jadd.jeysb 06. bhaw oked sw, whoom, biog ei Yq ef otMddet: 
tedd ;Rooredd gueq yao xe mdeoy hhean cots 2tigmtele bia dom baat 
hos amt? of #2 abeoy Shaw ts sekov setzan Mean oldansaget oe 
Tilktaialy o¢ est sow ened? decd bea ,O8.8LT9 ean yrevileb Ya eset: 
iinlaxrt sok G@.85¢ Yo molveurbed s seasl mae hiss edd dasha teh wort 
200. TTae To ome Font add of geidasoma yenebae ted yd bie¢ eogeate» 
Hefti ,yatinveu te dbvaikilts Sebaeam edi ad .faedaw tet an tbie 
| tomgisis edt, .goardaoo ott Yo yabdlem ed? Petitmha ORCL 48 Lbaga 
son hed J todd fan gVEOL gL omuh me ealieod Yo heolray Abia te 
“ie saoda aa.go ¢ath Pogedie ¢2.eeme ood vet Trhintaiy bie) 
tad? Jad .omme ad? tot Vikdalala vanes betatte th (VLOL LR 
bia ,gaouyeq besetio add éqeoce of Soawtes vilotynere Tidekei¢: 
bra tontigeo et belleonay yitvigaoww Lela bpetiu all ! 
ay ast so dostinos fd mealveq seddnu't of) heentew , | 





«de 


to be performed, although defendant wos then ready, wiliing 

and able to perform the same on ita part. It further alleged 

that the inveice mentioned in plaintiffs amended statement of 
claim was not made in acvordance with the provisions of the 
contract, in that the shipment was not routed by the earriera 
designated in the contract. It further alleged thet time wag 

the essenee of the contract relative te the manufucture end 
delivery of the bettlea; that, by renson of plaintiffs firet 
breach of thé contrect in ite failure to make the shipment of 

June 1, 1917, by the carriers designated, the defendant sustam ed 
damages, in that it became liable te pay freight charges in excess 
of the amount fixed by the contrect, and in that the shipment 

was delayed in transit by reason of such misrouting, and “suck 
delay" necessitated defendant purchasing in the market, at the 
then market price, iarge quantities of bottles to meet the require. 
ments of defendant's business, which murket pries exceeded the con- 
tract price; that by reason of plaintiff's wrengful refusal te 
further perform said contract after July 5, 1917, defendent wes 
compelled te purchase bottles in the open morket, the then market 
value of which exceeded the contract price in about the sum ef 3780, 
and that 2s a result defendant had sustained damages in excese of 
the amount claimed by plaintiff. and defendant, as a further 
defense, alleged thet on or about Februsry 5, 1916, it entered 
inte a prior contract with plaintiff for the purchase of certain 
other milk bottles te be delivered to defendant in Chiesge; that 
om or about February 2, 1917, plaintiff wrongfully refused ta 
continue the performance of said contract on ite part, and wrong- 
fully refused to manufacture and deliver to defendant three scar 
leads of bottles remaining undelivered under said centract; that 
by reason thereef defendant was compelled te purchase other 
bottice im the open market «at the then merket value, which wes 


in excess of the contract price in the amount of $509.98; that 
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thereafter negotiations were had relative te the compromise 

of defendant's claims, and plaintiff induced defendant to 

enter inte the contrect of Kay 4, 1017, above declared upon by 
Plaintiff, in which contract it was provided thet the execution 

of the same should operate os a ceneellation end licuidsation of 

@ll claims of either porty growing out of or connected with 

former contracts or agreements between the poerties; thet, by 

reason of plaintiff's wrongful cancellation of said contract 

of May 4, 1917, and ites wrongful refusal to continue the pere 
formance thereef on its pert, the compromise settlement and cane 
cellation and liquidation of defendant's claims under said con- 
tract of Fetruary 5, 1916, “became null and void and ite said 

Claims became revived’ and that accordingly, defendant is entitled 
te recoup, 26 ageinst plaintiff's esid claim, the anid sum of 
$509.95. And defendant further alleged in substance that, by 

reason of the said breaches of the said two contracts plaintiff 

has caused defendant to suffer damages in the total sum of $1,289.98; 
end that defendant in this action is entitled to recover from plaine 
tiff the sum of 9613.58, being the difference between said $1,269.95, 
and the value of the goods sued for by plaintiff. 

Defendant also filed an amended statement of claim of 
set-off in which the allegations were substantially the same as 
contained in its said affidevit of merits and in which it elaimed 
that the net sum of $613.58 was due it. Subsequently, after 
the court had denied plaintiff's motion to strike both papers 
from the files, plaintiff filed an affidavit ef merits te the 
eaid statement of claim of seteoff, in which it denied that 
defendent was entitled to any set-off in any sum. 

On the trial before the jury the following undisputed 
facts were disolesed; On June 5, 1917, defendant received at 
Chisage by mail plaintiff's inveice, dated June lst, of the 
carlesd of bottles showing $715.66 te be due plaintiff, and-on 
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the anme day reseived by mail the bill of lading therefor issued 
by the Grand fapids and Indiana Railroad Co, at Winchester, 
indiana, showing the receipt on June 1st by said railread company 
of ssid bottles consigned to defendant - destination L6th and 
Horgan streets' team track, Chieage, and routed over said Grand 
Rapids & Indianz and B. & 0. railreads. On June Sth the bottles 
errived st destination in Chicage und were received and agcepted 
by defendant, and on June 14th it paid the freicht charges there- 
on, amounting to $38.63. On July 5th, said bottles not having 
been paid for by defendant within 36 days from the date of the 
invoice, plaintiff notified defendant by mail tnat it had cane 
celled the contract of May 4th entered into between the perties 
"se to the belance of the bottles yst to be manufactured,” and 
that the action had been taken on account of defendant's "failure 
to keep and fulfill the terms of said centract.* This notification 
was received by defendant in Chicago on July 9th, on which day 

a representative of defendant called on the sales manager of plein- 
tiff at its Cnicage office and inquired as to what was meant by 
said letter, and wae informed that plaintiff had cancelled the con- 
tract because defendant head not paid fer the bottles shipped on 
dune let within the 36 days required by the contract. Defendant's 
representative then offered a check in payment ef said bottles s¢ 
previously shipped, provided plaintiff would continue to carry 
out the contract and deliver the other bottles it had agreed to 
deliver. Thies offer was refused. The fair cash market value in 
June 1917, in Chicago, of milk bettles of the quantities, kinds 
and sizes mentioned in plaintiff's said inveice was the same as 
the prices set forth therein, or the total sum of §715.66. ‘The 
distsance from Winchester, Indiena to Chicage, vie the Grand 
Rapide end Indiana and the B. & 0. railroads is 234 miles, while 
the distance between said points, vie the Big Four and the B. & 


GO. railroads is 251 miles. 
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Hany points are made and argued by councel for 
G@efendant as groundea for a reversal of the judgement. te heave 
considered them and deem them to be without merit. 

Under the terms of the contract of May 4, 1917, 
Plaintiff’ shipped to defendant on June 1, 1917, ome of the ten 
cars of miik bottles contracted for, and on said day mailed 
an invoice and a bill of Lading af the shipment ta defendant 
showing that bottles to the value of $715.66 at the prices named 
in the contract were contained in ssid car. The invoice, bili 
of lading and bottles were all received by defendant and the 
bottles were accepted by it. By the express provision of the 
contract these bottles were to be paid for by defendent at the 
prices charged, less freight from Yinchester, Indians, to Unicago, 
within 36 daye from June 1, 1917, and defendant did not pay for 
the bottles within that time. This, we think, constituted a breach 
ef the contract on the part of defendent and justified plaintiff 
in cancelling the contract, refusing to make further deliveries 
and bringing suit to recover the value of the botiles delivered 
less the freight charges, ond defendant, being first in default, 
cannot recoup or set-off its dameges, if any there were, because 
of plaintiff's refusal to furnish further bottles at the contract 
prices. (See, Purcell Co. v. Sage, 200 Ili. 342, 347; Harber Bres. 








So. v. Moffat Cyele Co., 151 Ill., 84; George H. Hess Co. ve 





Dawson, 149 Ill., 158; lradley v. King, 44 I1l., 359, 341.) 
It is urged by defendant's counsel that plaintiff 
first breached the contract in thet the ecarload of bottles in 
question were routed ever the Grand Rapids and Indiane and B. 
& O. railroads, inetesd of over the Big Four and B. & 0. rail- 
reads ag provided in the contract. ven if this be considered 
a technical breach of the contract it is ene thet under the 
eirecumstances cannot be availed af by defendant. It knew from 


the bill of lading how the car had been routed. It then made 
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no objections but accepted the bottles end paid the freight. 
Furthermore, there is nothing in the record to show that 
defendant suffered any damages from the misrouting, or that 

had the car been routed as provided in the contract it would 
heve arrived earlier in Chieage,. It appears that the reute 
over whieh the car travelled ig 17 miles shorter than the other 
route. 

It is also urged by defendant's counsel that plaintiff's 
breach of the contract of May 4, 1917, revived defendant's claim 
for damuges sustained by plaintiff's alleged breach of the prior 
contract of February 5, 1916, ond that the trial court erred in 
refusing to admit in evidenee said prior contract. % da not think 
thet the court committed error in this regard, Flaintiff did not 
preach the contract of May 4, 1917, but defendant first breached 
it in the manner shown. Furthermore, by the express provision of 
eaid contract all claims which defendant then had against plaintiff, 
erising out ef said contract of February 5, 1916, were cancelled, 

We are of the opinion thet the verdict of the jury was 
fully werrented under the evidence and under the lew and thet the 
judgment of the Municipal Court should be affirmed. 

AFFIRMED ¢ 


Bernes ond Morrill, dJ3., coneur,. 
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MUR. PRUSIDING JUSTICE GRIDLEY DELIVERED THE OPTINION OF TRE COURT. 


Yor the reasone indicated in the opinion this day 
filed in ¢ese 30. 26453, and entitled as nbove, the judgment 
of the Municipal Court is affirmed. 

APY IRRED. 


Barnes and Kerrali, TFee GONCUIs 
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Thies is an appeal from an order of the Municipal Court 
of Chicagoe, entered Mareh 16, 1920, overruling defendant's motion 
to set aside a judgment by confessien for 8150 on ® lease, and to 
sliow defendant to make « defense. The judgment was entered on 
Mareh 8, 1920. 

Plaintiff's statement of claim slleged the execution of 
@ lease by plaintiff te defendant of ea certein reom in a milding 
at Adams street and Fifth avenue, Chicago, for a term of three 
years, from May 1, 1917, to April 30, 1926, at the manthly rental 
of 865 per month, and further alleged that the rent for the months 


of January and February, 1920, emounting te 914% was in arrears 


fo 


and umpeid. in the cognovit it was admitted tret $136 was ¢ue fer 


rent and $20 for attorney's feer. The original lease was attached 
to and made a part of the statement of claim but st the time the 
judgment order woo entered leave was given plaintiff to withdraw 
the original lense and substitute = copy. By the sixth clause of 
the lesse any sttorney of any court of record was empowered in the 
lessee'’s name to confess judgment for any rent due under the teres 
ef the lease, together with interest, costs end attorney's fees. 
On the back of the lease there was an endorsement containing inter 
alia the name of plaintiff's agents “Rool & Gendman, Sublding 
Wanegers," and their office address, and the werde in handwriting 


"See attached lease for new tenant.” 
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In oeppert of defendant's metien to set aside the 
judgment the affidavit ef G. ¥. Froet, secretary of defendant, 
was presented. it is therein alleged in substance that the 
Hool Realty Company is plaintiff's agent in the management of 
seid tuiiding ana during all the negotiations hereinafter men- 
tioned wee such agent; that on Noverber 5, 1919, defendant re- 
ceived a notice from said Hoel Company thst the rent for said 
room would he raised from 265 to 81220 per month after the tere 
mination of the lease; that “such negotiations were thereafter 
had between defendant and plaintiff thet on December 29, 1915, 
the said lease wee cancelled by the plaintiff and defendant in 
consideration that the defendent would waeste the said premises 
about January 1, 1926;" thet defendant did vacate the premises 
on Jemuary 2, 1920, the first dey of said month being a holiday, 
end surrendered the keys of the premises to the superintendent 
of the building at thet time; thet during the first week in 
Jameary, 19°60, pleintiff went inte possession of the premises 
and occupied the seme with office furniture and other chattels 
and hee had the pessession thereof ever since; and that defendant 
does not owe to plaintiff any money for any rent. 

It is the law that a written lease under seal may be 
cancelled and surrendered by en executed parol agreement (Silliams 
v. Vanderbilt, 145 111., 238, 246; Alschuler v. ichiff, 164 Ill., 








298, 303); and whether there was such an executed agreement is a 
question of fact fer a jury te determine. (Abschwler v. ichif?f, 
164 I1l., 298, 304; Horme v. NeCormick, 30 Il]. Appe, 125, 128.) 





And while it ia the rule thet an affidevit in support ef a 
motion to set aside a judgment should allege facts, as distin- 
guished from conclusions, shewing a good and meritorieus defense, 
it ie also the rule that the defendant is enly required toe state 


the ultimate facts showing such «a defense. (Firestone Tire Co. 
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Ginsburg, 265 I11., 132, 136.) 

Tested by these rules we think that the trial court 
erred in net opening up the judgment entered by confession and 
gliowing the defendant to make its defense. As if seems to us 
the defendant's affidevit wes sufficient. It alleges in sube 
stance thet on December 29, 1919, after negotiations had been 
hed, the lease was ¢ancelied on condition that the defendant 
vacate the premises about Jumuory 1, 1920; that on January 2, 1920 
defendant vacated the premises and then surrendered the keys; and 
that thereafter plaintiff went into and retained possession of the 
premises. YThese alliegxtions, if proved, would show that the parties 
verbally agreed that the lease shovwld be surrendered and eaneslled 
provided the defendant would vaexte the premisea about a certain 
date and that this agreement was theresfter executed. {Channel v. 
Merrifield, 206 I11., 278, 282.) Furthermore, the fact that there 
was the endorsement above mertioned cn the back of the original 
lease, which was attached to and made a part of Plaintiff's state. 
ment of claim but after the judgment was entered wes withdrawn and « 
copy substituted, sugcests that a lease by the plaintiff had been 
made to e new tenant, thereby lending coler to defendant's 
allegstions. 

Yor the reasons indicseted the order of the Hunicipal 
Court appealed from ie reversed and the cause is remanded with 
directions to eliew defendant te defend, and fer « trial upen 
the merits, the judgment confeseed te stand in the menntime as 
eecurity. 

REVERSED AND REMANDED. 


Barnes and Merrili, JJ., concur, 
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MRe PREGIDING JUSTICE GHIDLZY DELIVSHED THE OPINION OF THE COURT. 


This is an appeal from a judgment of the Municipal 
Court of Chisarco, rendered April 14, 1920, in an ection of 
forcible detainer, finding the right of possession of the 
premises in the defendants. The action was tried before the 
court without a jury. 

The following faets were disclosed from the evidence: 
Pleintiff, by eritten lease, dated April 24, 1916, demised the 
premisea to defendants for a term of 15 years, commencing “ay 1, 
1916 and ending April 3%), 1931, reaerving a monthly rental of 
$250, which the legseea covenanted te pay *in advance upon the 
firat day of each and every month of suid term at the office of 
the lesser.*? Defendants teok possession of the premises under 
the lease and continusd to pay exch month the atipulated monthly 
rental up to and including the month of February, 1920. Sigmund 
®@. Laeb was the husband of the slaintiff and meted as her agent 
in managing the property and collecting rents. it was the 
usual practice of dcfendantrs to pay the monthly rent »y cheek 
to said Loeb at the premisen. The rent for february, 1920, was 
eo paid on the 17th of that month, and during the preceding 
seven months was so paid in some instances as late as the St 
or lOth of the month, and in others ase late as the 15th or 16th 


of the month, and during previoug yeare in aeveral instances 
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later than the 9th of the month. On March 9, 1920 (the rent 

for Harch, 1920, not having »veen paid) plaintiff emsed a 

written notice to be served upon both defendants to the effest 
thet she had elected to terminate the lease end did declare 

the seme terminated “by reason of your default in the payment 

of rent due Mareh 1, 1926, in accerdance with the terms of said 
lease." Although the practice of paying the monthly rent had 
been as above stated, no other natice was given by plaintiff 

te defendants, prior te exid notice of Karech 9th, that she 

desired cayment of the monthly rent on the first day of each 
month. #hen the notice of March 9th was served upon the defendants 
by an agent of plaintiff, the defendant Chauncey, president of the 
defendant corporation, gave ssid agent the customary cheek for 
$250 for the March rent and he received it and gave it to Mr. Loeb, 
whe refused to accept it and returned it by mail to Mr. Chauncey, 
and thereafter, on March 16, 1920, plaintiff commenced the present 
action to reaaver possession of the premises. At the commencement 
of the trial defendants tendered to plaintiff in open acurt the 
sum of $254.33, being the amount due for rent for the month of 
March, 1920, and interest thereon, and also the court costs, mt 
the tender was refused. among the provisions of the lease in 
question was the following; 

"Sor shall the receipt of seid rent or eny part 

thereof, or eny other act in apperent cffirmanee of the 
tenancy, Operate as a waiver of the right te forfeit 
this lease and the term hereby granted for the period 
still unexpired for eny breach of eny of the covenants 
herein.* 

Plaintiff in the trial court claimed, and her counsel 
here contend as grounds for a reversal of the judgment, that, by 
reason of the failure ef defendants te pay on March i, 1920, the 
rent for that month, she had the right te serve the netice of 


forfeiture or termination of the lense and thereby to terminate 
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the lease, and that, in view of the sheave queted provision in 

the lease, the mere facet that defendants had usually seid, and 
pleintiff had reeeived , the rent due fer preceding montha on 

or after the 9th doy of said months, should mot militate against 
her right to terminate the lease. Counsel for plaintiff in their 
trief here filed wave cited several ¢xses to suetain their cone 
tention but the facts of those cases ere somewhat different from 
the facie diselosed in the present cass. 

vefendants in the trial court claimed, anid their counsel 
here agsin urge, that the cellection of the rent by plaintiff's 
husband for many menthe after the first dey of each month was in 
effect a waiver of plaintif<'s right toe terminate the Lesse befaue 
of defendant's fadlure to pay the Hareh, 1920, rent on the first 
@ey of that month; that the time and manner of eellceting the 
rents for the preceding wmonthe were such as would necessarily ine 
éuce the belief in the minds ef defendanta thet pleintiff did not 
insist on the strict terms of the lesse as to the time of payment 
of the monthly rent; end thet a reecsonable notice shoulé have been 
given cefendants of plaintiff’s intention te demand in the future 
® strict compliance ef ssid terms before the lewse covld be tere 
minateé in the manner attempted. 

Under the facts dtnactonad in the present cowe, and under 
the isw ep »liceble thereto, we are of the opinion thet the finding 
and judgment of the court were fully warvented. (Vider v. Fergusen, 
BG fll. Apyp., 156, 147; Hibernian Banking Assesistion v. Heil & 


Zoller Cosi Coe, Gi [li. App., 5B, 58o; smeven ve Murphy, 217 





fll. App., 31, 25.) im the Denovan case the action was in forcible 
detainer, commenced om ougust 9, 1919, to recover possession of 
certain leased premises for the reason thet the lessee had failed 
to pay the rent for the month of August, 1919, om the first day 

of that month in accerdance with the terms of the lease. The 


evidence disclosed that it had been the custom ef the lessee to 
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pay the monthly rent on or abont the 10th day of each month, 

and the rent for the month of July, 1919, was paid by cheek on 
the 10th day ef that month. Ne previews notice was given te 

the lessee of the lessers' intention te demand compliance with 
the strict terms of the lease relative to the payment of the 
rent. The lessee was led to believe by the past dealings that 
payment by the 10th day of each month would be a sufficient 
complisnee of his covenant to pay rent. It was provided in the 
lease that the lessee waived his right to notice of the lessors* 
election to declare the term ended upon default of any of the 
previsions therein. The triel court entered a judgment in faver 
of the lessors. In reversing the judgment and remanding the case, 
the main ap: ¢lliate court of the first district in its opinion 
said (p. 35): 


"Construing the lease ss modified by the admitted 
eonduet of the parties, the plaintiffs had no ee right, 
ag a matter af low, to bring the action on August 9, 1919. 
Under the circumstances, notwithstanding the provisions of 
the lease with respect to natice, it waz the duty of the 
Plaintiffs te notify the defendant ef the intention te 
insist upon a atrict complianee with the terms of the 
lease as written, and the plaintiffs were not justified by 
a mere secret mentel operatien in declaring forfeited the 
rights of the defendant under the lease. Hamer v. Butterly, 
189 ill. App., 79. The courts are quite ready to take held 
of any reasonable circumstances which show en intent te 
waive a forfeiture. Jakes v. North American Union, 186 
Ill. Appe, 7. The rule ich ig to be applied in the 
present case is founded upon reason and justice. ‘here 
@ lessee has been led by the conduct of the leseor toe 
believe that a strict compiiance with the terms of the 
lease will not be insisted upon, it would be manifestly 
unfsir te permit a forfeiture of the lessee'te right under 
the lease because of the lessee's failure to strictiy 
comply with such terms.* 


The judgment ef the Vunicipal Court is affirmed. 
AFFIRMED. 


Barnes and Merrill, JJ... concur. 
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JOHN 0. KELLY, if \, ‘ 

\ Appellee, J © APPEAL FROM 

ve jf MUNICIPAL COURD 
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WR. PRESIDING ‘yserox GRIDLEY DELIVERED THE OPINION OF THX COURT. 


} 
JOHN STAMOS, JIM sraltos” ) 
and NIOK staios, 4 a 

4 _Anpedante. ) 

This is an appeal from a judgment for G]00 of the Municipal 
Gourt of Chicago rendered upon the verdict of a jury against the 
defendants, 

In plaintiff's statement of claim, filed July 3, 1919, he 
alieged in substance that defendants operated the Vashington Hotel 
in Ghicago, Tllinois; that prior to June 1, 1919, he had been a 
 goomer in the hotel; that on or about June lst he went away from 
the city, owing defendants $22.50 for room rent; that defendants 
took possession of his trunk as seourity for said sum and promised 
¢o safely keep the trunk until his said indebtedness was paid; 
that on July 1, 1919, he paid defendants a part of said indebted 
ness and, upon permission given, he inspected the contenta of the 
trunk and found various articles, wearing apparel, ete., missing; 
and that tha value thereof was $164.25, which sum he has requested 
defendants to pay him but thet they have refused so to do. 

in defendants' affidavit of merits they stated that they did 
not at any time promise to safely keep the trunk; that they were 
merely bailees without reward of the trunk; that if any of the 
articles mentioned had been taken or removed from the trunk it 
was without any fault or negligence or breach of contract on 
defendents' part; and that they were not liable to plaintiff in 
any wm. 

On the trial plaintiff was the only witness in his own behalf, 
The defendant, Jemes Stamos, and the housekeeper of the hotel, 
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Amna Gross, andi two police officers of the City of Ghieasso testified 
on defendants’ behalf. Plaintiff's testimony was to the effect 
that about June 1, 1919, when he left Chicago to eo to Michigan, 
he geve up his room and asked Janes Stamos if the hotel would take 
gare of his trunk until his return; that Stamos replied thet the 
hotel would do so and hold the same as security for the indebtedness 
of $22.50; that plaintiff then checked up the contents of the 
trunk, made s list of the articles and locked the trunk and 
delivered it to the housekeeper; that upon his return on July l, 
1919, he paid $16.00 on ascomt of said indebtedness and, upon 
request was allowad access to the trunk, waich he found still 
losked and in a closet; and that he opened the trimk, again scheoked 
over thse contents md fomd that certain wearing spparel and other 
chattels, all of the value in his estimation of 0164.25, were 
missing. James Stemos testified that when plaintiff, about the time 
of his departure on June lst, asked him if he (plaintiff) might 
leave his trunk with the hotel witil his return, he (Stamos) replied 
that he gould do s9 at his own risk and that the hotel would not 
assume any responsibility; and that plaintiff said "all risht." 
Anna Gross, the housekeeper, testified that she saw the trunk when 
plaintiff left the hotel; that it was locked and was put in a 
@loset, the door of which was also locked; that she saw the trunk 
when plaintiff returned, and that it was then locked and was in 
the same place and in the same condition as when plaintiff left; 
that she was present at the conversation hai between plaintiff and 
James Stamos relative to the former leaving the trunk with the 
hotel and that at thet time “Mr. Stamos said, ‘you leave it at 
your own risk.’" 

after a review of the entire testimony as contained in the 
abstract, we are of the opinion that the Judgment cannot stand. 
When plaintiff gave up his room ani left Ghicace he ceased to be 
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a lodger in the hotel. It clearly appears that he requested 
permission $9 leave his trumk in the gare of the hostel until 
his returm, which permission fas sranted upon condition that 
the trunk should remain in the hotel at his own risk. The 
defendants, as preprietors of the hotel, were mere gratuitous 
bailees, and the evidence disoloses that neither they nor their 
servants were guilty of any negligence, Furthermore there 

was testimony to the effect that defendants employed competent 
and trustworthy help to handle bageare. Under the circumstances 
the defendants are not liable for the loss of the articies 
contained in the trumk, as claimed by plaintiff. (Miles v. 
Internatignel Hotel ¢9., 289 T11. 320.) 





fhe judgment ef the Musnioipsl Court is reversed. 


REVERSED, 


BaHWES and MORRILL, JJ.,eonaur. 















onbeeir faved ost Fe evan add wh there? wha areal ot nen meee 
ae Peal ed beth ne ‘pie Seta ws daw nt tv Baee open Lat! ee 
BES sitet new abt te Leted vet at chonwe Atwode stoned @ 
“teethiters orn stew (inted edt te aeéte waited na a ts 2 iy 


EMS Be SCN Ue OR ars an aa cy Z Sey At er PEN NC ARIE OE Aaa a! TARE SSR Bee Be Veer IRE ag VR 


+5 ORCMIEB, 





wee 


456 - 26610 


FIRQING OF FACTS. We find as facta in this ease that the 
¢runk in question waa left with defendants for plaintiff's 
aceommsdation and at his own risk and that defendants were not 
moiity of any negligence proximately eentributing to the loss 
of certain articles in the trunk, a# ¢laimed by plaintiff. 
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MERCHANTS NATIONAL PINE 

INSURANCE CORPANY, 

a corporation, F 
\ Appe lpee, 
} 

i 





VS. 


| 

oe 

APPEAL FROM 
CIACUIT COURT OF 


set 
panne 


COOK COUNTY. 


Appellant. 2 22 J. A, o ré ] 


UR. JUSTICE BARNES DELIVERED THR OPINION OF THE GOURT. 
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Appellee filed ites bill against eppellent asking for 
the cancellation of ite note for $5,795 payable to appeliant's 
order, and of 236 shares of appellee's sspital stock issued to 
appelient, and for en accounting. Appellant filed his cress 
bill asking that appellee be deereed to pay him $617.22 per 
share for asid stock with interest, end the amount ef said note 
with interest, less a conceded indebtedness of $2,087.52, and 
for such relief ae the nature of the case may require. 

The iseues were referred to a master in chaneery who 
found that appellant wae entitled toe judgment for #5,%11.6?9 on 
gaid note iess an indebtedness of $2,015.76, and to specific 
performence of said alleged contract, which previded for the 
repurchase by appellee of said stock st said price per share. 
Appellee's objections te the master's report were overruled 
and stood ss exceptions thereto. The findings of the master 
were stated in the deerce to be eppreved in part and disapproved 
in part. The chanceller expressly found that cemplainant was 
entitied to heve said note cancelled as mall and void and that 
appellisnt was entitled te a decres confirming his title to said 
stock but not entitled to a specific performance to parehase the 


Same, and ag « net result appellant was indebted to appellee > 
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in the sum of $291.99. From a decree in accordante with 
these findings this appeal wis taken, and appellee has filed 
cross-errors. 

The main facta out of which the centroversy arose 
are as followe: 

in the fall of 21915, appellee, a fire insurance 
company of this State with assets then of about $217,400.75, 
wes contronted with the necessity of aemiring additional 
capital or ouitting business, end te obtain such capital 
sought consolidation with the Angloesmerican Insurance 
Compeny, slso » fire insurence corporation of this State, 
whereby it weuld secuire the iatter's assets amounting, as 
then estimated, to $213,279.36. The plan ceontempleted a merga@ 
of the latter company into the former with inereased cnpital 
and stock. For brevity we shall refer to these companies as 
the Merchants National and Angloe¢merican, respectively. 

A preposition and tentative contract for such cone 
sOlidation were submitted to the board of directors of the 
Merchants Netional, and the board passed a resolution appointing 
a apecial committee composed of its president, Bresee, ani 
other directors, snd suthorizing them *to close the deal.* 

The active work of the committee seems te have been left entirely 
te Bresee by its other members and he entered into an agreement. 
for Thompson's services in effecting aueh consolidstien. This 
egreement was subsequentiy put in writing by -«-«<<-5<0s8 soem wne 
Thompson in the form of «a proposition to him from the Merchants 
National, to which wes appended his aeceptance. He Left it with 
Bresee to be signed by him, but Bresee kept it without sicning 
it. Both parties, however, proceeded to act under it as hereine 
after stated. 


By its terms appellant wae employed as appellee's 
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agent to megotiate for the trensfer of the nroperty and assets 
of the Anglo-Americen to appellee and for thair consolidation. 
For hie services he wes to receive five per cent of the total 
value of the sasets of the Anglo-/merican as accepted by 
appellee ai the time of raotifiection, one-fifth in cash and 
four-fifths in sheres of the inerexsed capital stock of appellee, 
and appellee agreed thet it would within eix months from con- 
selidation purchase such shares at not lees than their aseere 
tained value at the time of isewe, which wes $17.22 per share. 

The plan of consolidation was formulated by Thompson 
and subsequently approved of by the board of directors, and alse 
at a special meeting of the e«teckholders. It contemplated that 
the steckholders of the Anglo-American should euchange their 
etock on o besis of ite book value for ineressed enpitsl stoeek 
of appellee upon congolidation. An obstecle to carrying out 
this plan arsse by the refusal of s& group of Anglo-American 
stockholdera (called the Herrick group) to take ateck in the 
consolidated company, so that to effectuate a transfer of the 
Anglo-American assets it became necessary, if the consolidation 
and merger were to be effected, to purchsse their sheres for the 
gum of $91,025, the estimated value of such stock on the basis 
of the merger, and ®& Gentrect for such purchase at such price 
was entered into between appelles and esid stockholders on 
December 16, 1915, whieh was subsequently excouted by iseuing 
the steck to Bresee as a matter of cenvenience. This contract 
was entered into before the beard of directors appreved of the 
plan of consolidation. 

fo corry out such contract Bresee berrewed money from 
the bank upon the nete of the Merchants National, guaranteed by 
other directors ef the company, and acting in the interests of 
the consolidation and fer the benefit of the Vershante National 


he, by means of such purchesed stock and that of the ether 





& 





be 

BtoRsa be Yerogesg “eile te ae dune oud <o% edaltenes ad trey 
stele chi Lennns sthostd xe bate eettarge oF eso dvem-efaaé, ads % 
fated aft te neo eo} evet orbanes at naw oat sootvrom eb x0 

x hodgacty ee Knott e min oLans Red ‘te atodsa aw te outay 

Beh #) hao nt Ay Ub2-0n0 «aoisco kid to sks oid 38 eud.Loqus 

earl longs bi ad lo Supe i honsonont ont te aonada ak ‘aid 2 =o 
“209 weet, edt mone xb mete ty skaow a test beeras aot Lougs soe 





lod abet ase wae Fore. de aorsece tous nando sag aotasbiloe 


ae 


orate ‘t9¢ se. 28 way si hl sosmat te omits outs ih oukor bontad 
Tied ak Rat 
saagandts we bogaLoneo% anvil  BOLIOAEL partog © neg ‘oat 





owia ntie sBrodoaTtD te bas ad aslo we bid bevorgea ‘Wineupoetia ban 
jactt begsignedane Ps swrodtodiaode sits ‘to ants een Into: 2 2 8 te 
tioned sgronion © Shunt nag tromirofgas oess, te arpnfowmioete oat 





Sood fagigan baw: soremt x0 oukaw dood eat 10 atnad a. m9 soos 


fLogga qa to 
BaD IT AMA mak yst! ko quote 2 Ye, fnawhor itd we gnora. natg, atte 


thee 


and ai doote eiins og (asors. fo Inceit até bestee) sreblomiosa 


yak oer eS pees 








06 yekyr se of sloagedo. ma smbidabEEonnos, wou vel 


ati te rotenaxd co stauieo?%e of tet oe seaeqmes botabstoanos 
_nobtebrkeence wate tI syinue a0 on mse od Fr Broa tN van bs fee | 





ast “0% a onuste ‘hodt enecion ae oF dedon tte. ad ie. oxem x98 


sei bia 
Eee ASRS Gia 


shang vite ao woods sto sme 6 sutoy ogame sso co 1804408, Roth a be 


Fae 





e entre Anita ts senator dows wer sontano9 a ms .9SteR we _* 


Meee OU met a 


me erohLedionts bis ban ealtegga noented oon Denese, now 


Met RS 


endo? id bogumoxe idea aside baw ole 00k rm e990 ‘ 








‘tontnoo sine soeavioraen to xodsan a Poet esonntt # ihn et 
oat to beverage grasoguth te braod, oats oxetoe, gas bewesno, a 
uh saekssb8Soea00 20 aatq 







“nox? yontcar boworner pease too'ttnon stoi tuo yet awe P cri 
igih Peery rs) RS, H5 


ww. bostanraen ‘sfanoksot edmadon ot ote Rol eton add a x 


EA Rescate. inate 


to wdsovsdnk ond md antion bats gOS ode hind axnfeen kh ‘. 


Carta Re 


ianerget stmaitorel ef to. 1Premod sit ro? ba “uotenbioanee oe ‘ 
ene ote ‘te darts hike hese eae wows to point 


ohe 


steekholders of the Anglo-smeriecan working with him, ebtained 
eontrel of the latter company and thereby beceme its president, 
and its other afficee were filled by oficisls of the Merchants 
National. In this manner the efficials of the latter company 
obteined posgeassion of the asaets of the Anglie-Ameriecan, 

In order te pay the note to the bank Bresee took 
bonds of the Angle-tmerican ageregoting in value 791,025, seid 
them to the bank, and to thst extent the assets af the Anglo} 
American were depleted when formally turned over to the UVerchants 
Netional. Afterwards, however, there wns e evbstitution theree 
for of securities of enual value by certain stockholders of the 
Merchants National fer which they took the shsres of stock that 
under the original plan would heve been exchanged far the Anglee 
émeriaan steck held by the Herrick group. Cea while the original 
Slan, which contemplated all the «tockholders of the Anglo- 
émericgan should become steckholders of the Yerchants National 
and thet the assets of the Ancloe/mericen should be tured ever 
to the latter company in their entirety, wos not sarried out in 
all of its detaiis, the result was practically the same in thet 
the Kerehants Notional received the full benefits contemplated 
by such merger and had the same capital and assets in value sas 
if the original plan hed been carried out. The master so found 
and we think, cérrectiy, and it therefore seoms immeterial to 
the iseues of this case whether the original plen-was adhered te 
in all ite details se leng «s the consolidation, the main object, 
was effected in a wuy apoerently setisefactory te the stockholders, 
and the practical results were the seme. 

After the consolidation wes thas effected the compensation 
which Thompson wag to receive under enid contract was finally ad- 
justed by Bresec's delivering to him apvellee's said note for 


85,725, and issuing to him said 236 sheres of ite steck. 


it is not questioned that Thompson formulated the plan 
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adopted by the bourd of directors and the stockholders, or that 
he rendered efficient services in effecting the cansolidntien by 
securing, or eiding in securing, an exchenge ef steck with all 
the stackrolders of the sncloeAmerican, except the Serrick 
group, and the contract with the letter fer the transfer of 
their stock. So far, therefore, ce the oblig>tions of eppelilee 
te appeliant under the contreet in cuestion are concerned they 
do not seem to be xffected by the modified plens und meare by 
which the merger was consummated, 

The master found that appelisnt waz entitled te ree 
cover the amount of the note less $213.31 ond appellant's econ- 
ceded indebtedness, and to a epecifiec perfsrmance af the cone 
tract of appellee to repurchase the °36 shearer af stock at the 
rate of $17.22 per shere. 

Apveliant questions the msster’s fincinee anlv ar to 
the deduction of $915.31. “e shell not disease this item, 
appreving of the moster's findings with regard thereto. 

The ehancsllor held that appellant was entitled te 
such stock but not to a epecifie performance far its repurchese, 
and thet the note wee null end vold. Put the deeree is bused. 
on appellant's richt te compensation on the agreed basis of 5 
per cent on the agreed value of the ‘nelo-American sesets after 
deducting therefrem *%91,025, the valne of the bonds se used te 
pay apvellee's nete to the benk. 

Appellee contends thant the decree should have given 
the relief ssked fer by ite bill, and te thet end urges that 
the contract meade by Bresee with Thompson wee without euthority 
of the becrd of directors end invalidated by fraud, and thet 
in no event was apyeliaent entitled to 6 per cent on the 
$91,625 es ew pert of the Anglo-smerican sesete. 

It in epparent thet neither the master nor the 
Ghancellor sgreed with appellee's contention with regerd te. 
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want of authority to make the contract in ouestion. The secre 
vices thus contracted far could, we think, be properly ree 
garded 29 within the scope ef appellee's buginese on ite 
taking lawful steps to inerease its capitslizetion. The plan 
to thet effect wan agreed to by the board of directors, and 

te enarry it out required the assent of exch stockholder of the 
Angle-*merican Company, The stockholders ef that company 

were numerous and scattered and much work wes required to 
present to them the contemplated plan and to procure their 
individual assent to part with their stock, Fresumably it wa: 
met expected that alli these preliminary stepe should be taken 
by the individual members of the committee appointed “te close 
the deal,” snd as Thompson's services were contracted fer te 
attend to such details, we think his employment for such pure 
pose was rexsonably within the purview of the authority given 
to seid committee, if not strictly in the line of the cempeny's 
business. If it was in the line ef its business then it was 
seemingly within the power of Bresee as its president te attend 
te these necessary detaile for carrying out the suthoriszed 
phan. It is immaterial, therefore, whether the authority 
emeneted directiy from the resalution apoointing said committee 
or from the implied power of the president, if from one or the 
other such suthority may be inferred, as we think can be done 
from the facts and cireoumstanees stated. 

The contention as to fraud rests mainly on evidence 
intreduced by complainant tending to show that Thempson entered 
inte an arrangement with Bresee for a commission of ten per 
gent instead of five, and to divide the same with Bresee. Both 
the findinge of the master and the chancellor are againet this 
contention and are based, presumably, upon evidence deemed a 


estiefactory explanation of circumstances that otherwise would 
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be suspicious. Hence we are not disposed to discuss them. Kor 
40 we agree vith appelles's centention thet the contrect in 
question wae vitiated by an alleged mislesding notice prepared 
by appeliant, cr sent out with hie knowledge, to appelles's 
steckhoiderse which is interpreted by appellee es overgtating the 
egeregaiec agrets of the two compenies. 

Wile the chancellor, far some reason not clearly 
apparent, held that the nete was null and void, he at the same 
time confirmed appellant's title to the steck. If under the 
contract appellent wae entitied to one he seemingly wes te the 
other. The decree, however, apperently recognizes appellant's 
right under the centract to the bensfit of his contract for a 
commission but differs from the master's finding as to the 
Principal upon which it should be computed. That difference 
consists in deducting from the value of the entire assets of 
the Angloeimerican seid sum of 991,025. This apparently was 
upon the theory that appellee did not get the benefit ef the 
entire axusets of the Anclo-smerican. In this we do not concur. 
While appellee did not get the sctual bends valued at $91,025 
it got through and by their use on squivalent in value, as above . 
eteted. Threugh euch use the stock thet otherwise would heve 
been issued to the Herrick greup prectically beceme treasury 
stock and as such was exchanged for securities of the vaine of 
such bonds, and so resulted in the seme finencial benefits to 
appellee contemplated by the consolidstion as if the original 
plan had been carried out. fe do not think, therefore, it 
can justly be contended that appellant was not entitled te his 
five per cent of the entire value of the angloeémerican assets 
of which appellee thus get the benefit. In the adjustment of 
his agreement therefar he took said note and said »stoek in liew 
of cash on the express condition of later substitution of cash 


for the stock, The agreement in effect gave appeilee an exten- 
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sion of time to pay the «greed amount of the commission. The 
note end the stock, se valued, tegether equaled the amount 

of the commisaion at five per cent on the originel estimated 
value of the 4nglo-americen assets. The recommendations of 
the mester were in effect to allew appellant such smount with 
interest less $213.31 on account of shrinkage of ssid sssete, 
as subsequently ascertained. and we think appellant is justly 
and equitably entitled thereto. 

Az equity observes substance and not form it makes no 
practical difference whether appellee be decreed to pay appellant 
said aemovnt with interest or whether it be decreed to pay said 
nete with interest and to take back soid stock at the agrercd value 
of #17.22 with interest. The result in figures would be the same, 
and in either event aprellant would be required te surrender the 
nete for cancellntion and to return the stock to the company. 

In this view of the case we need not diseuss the 
dectrine of specific performance, or whether aprellee can legally 
contract te buy back ite stock. If sn insurance company organized 
under the laws of this State cannot be specifically enforced to 
comply with ite agreement to buy ites own stock it can be required 
te pay ite lewful debt, and it is inequitable thet it should be 
relieved therefrom beceuse of a legal inability to comply with a 
eondi tion as to the form of paying it. 

Ye think, therefore, the equities sre with appellant 
and thet the decree shovwld be reversed with directions to enter 
a decree in conformity with this opinion dismissing the bili for 
want of equity, and entering a decree in appellant's favor as 

, recommended by the master requiring appellee toa pay the amount of 
hie commission at five per cent om the basie calculated by the 
master with interest from the time due, appellant being remired 


te surrender said note and the stock in queation. 
Gridley, P.J. and Morrill, J. concur. REVERSED AND REMANDED WITH DIRECTIons. 


eet .nGkdstmon edd te fawoon hese ofd yee of omit to aoke’ 
‘gitias off Solenoe vatdeged ,daelay ae pkdote afd bas oton 
botesiiae Lankgix6 add wo Siren cog ovit de mekentmmie att to’ 
‘$e enakiadaomemoen ad? setecas neskvem-ofgns aft to enter” 
ditie favoms sowe taalieq¢s wolix of foots at oxvew todeam one 
,ateeee bias Yo opetatide ts dencesa ad L8.8£58 wool ¢rev9edad 
“fiaet wt daoliscqe Wnidd oy Bnd. henkadisos Yitesepsedm ea 
eee ‘  Seeoredd boteteas brash i 
on wetam ¢2 aot don Bae sexsdedax seviendte udkupe BA is 
tealleces vex ot beareod of saflouas vert ete qoaereTTEh trenton 
fkoa Yq OF Geatned of tk sedteadw to doevednd dsiw tanome bles 
euiay bostan od? fo doetg Bane toed ater eo baa Seousdat Able oton 
,emie eff ad Biwow eoveg iY ak Sfuest oft “loeeodal Aiiw 8e. 008 Ye" 
ants ndbnditiaa ad bettupes of bkoow fnaliees doove settle ak hea” 
eensiads sy o¢ Moode odd oyntor oo Ban nedtatfeonss sot seen 
add sinmelh Jon Been oe hale ony Yo Welty atdd at 
vilagad mae euifecqa tsrifedw te jamisane beer ob thooga te oT 
bexlaoero yRus oeeereent we WE .keate af2 wont “tid ot Poartd 
oF Ken-tetae eLiucktisees ef Founca etadl whos Yo ewel wd — 
betigges ad mod 9S Hoods mre efh wie! GF taemserge tk tbe cidewe | 
of Sivore Ff teH9 eideatiepen? ef FP hag , eb tetold ek Gee or 
ae dite vfemeo oF slaaameal Saget @ Ye eseaned serioted? bereitor | 
(2 giiveg Be mret eid” ‘of ‘He mons thos 
tusiieqga Athy exe aetdtaps on? ,oreteredt (tainty avo iii lay 
aoine of anotteorth thw beerover ed biome bovbsb oi} deity Bam 
10% L£kd edd gatvotoets nokotge elds dole cig ak cored 8 
ac covet d'saallecga mk eomeh & ‘yokretes bas eens to Sina 
te snvoms ett yag Of vetleqaw anitiopet tediam ett aed bebi a 
oe vif beteluofas stuad os? ao tras coq ovit ta aobee tienes aut” 
— bOTLipex Hntod Snatfogen youd smiy att mort Fwovedmd whe toieem | 
-ROLieoMp ak Koodh watt Sod otOn bine ville a 


aren BV PN STE TCT. oo 07 FILS lc GETTY. A LARTER OPER Ac ORPRE TS Erletaees BoP is a a ip bees 


















| 
{ 


\ j ; " f | f ; 
B22 = 26496 fe oe f ‘ : becasiry 


ra 


LOUISE C. GREENFIELD, / \ 
\ Appelle¢, 
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WR. JUSTICN BARNES DELIVERED THE OPINION OF THE COURT. 


This is a suit for personal injuries resulting from 
@ collision between two automobiles at a street intersection. 
The one in which pleintiff was riding (referred to as a Ford 
ear) was going north on the enst side of the street, ond 
defendant's automebile (referred te as a limousine} was going 
east on the south side of the street. Flisintiff was a guest 
of the driver of the former and set in the rear seat. Aa the 
car in which she »~as riding approached the intersection she 
saw the other automobile aporosching from tne wert. Plaintiff 
contended that the Ford car wae the first te enter the street 
intersection and that defendant's car ran inte it, and defendant 
thet his ear was the first to enter the intersection and that 
the Ford ¢er ran inte ite frent side. Hach cleimed negligence 
of the other so far as speed was concerned. But it is unnecessary 
to enter further inte the facts of the case as under the ruthore 
ities we think one of the given instructions requires us to ree 
verse the judgment ond remand the ceuse for a new trial. 
fhe plsintiff offered the following instructions 
"The jury cre instructed that if you find from 
the evidence that the plaintiff wes = guset in en 
@itomobile, and if you further find thet she had ne 
right of centrol over the automebdile or ite driver 
and exercised mo control over either, then and under 
auch cireumstances it would be no defense for defendant, 
Fakan, if you find that plaintiff is otherwise entitled 
to recover, for him to prove that the driver of the 


automobile in which plaintiff was riding was evilty of 
negligence contributing to the accident. ® 
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To this inetrvetion the ceurt added the following: 
"Providing thet the plaintiff herself xt the 
time of the eccident was in the exereise ef ordinary 
care for her om eafety.* 

it is net questioned thet the burden of preof reated 
on plaintiff te preve as on element in her cause of action the 
exercise of ordinsry care for her own safety notwithstanding 
she wos = mere passenger. (Fienta ve Chicago City Rye Coe, 
284 Ili., 346; Gpp v. Eryor, 204 f11., 538; Farrett ve Chicago 
Redlweye Co., decided by the Supreme Court at the November 
term, 1921.) In the decisions referred to it is held to be the 
duty of a passenger where he hes sn ¢yunl opportunity with the 
driver to observe end eveid danger not te omit any rensonable 
efforts on his part to avoid denger. ‘shether olaintiff ander 
the circumstences of the ense was called upon to do enything in 
particular te «void ienger or was in anywise negligent, wes a 
question of fact for the jury. while but for the instruction 
in question we might not disturb the jury's cenclusion thereon, 
yet the real question presented is whether it was not error to 
limit the exercise of care on her part "to the time of the 
accident” instead of st and just before the time of its haprenings 

Appellant contends thst if it is incumbent upon a 
passenger heaving the opportunity to observe conditions of danger 
to worn the driver thereof, then such duty may, and generslly 
will, arise before the precise time of the accident, end thet 
as the evidence in this cause discissea that the appresaching 
limousine was vieible to plaintiff eli the time from b«fore it 
reached the intersection until the collision, the duty to exercise 
care on her pert arose before the time of the accident, ond henee 
the limitetion in the instruction to the “time of the aecident* 
was error. The c ses of Krieger Vv. A. le kk Se fe Re Soe, 242 Tlle, 
544; Village of Lockport v. Licht, 221 111., 35; Bale ve Shicago 
Junction Railway Co., 259 Ill., 476, and others ere cited in 
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eapport of the dectrine, A strict adherence to the rule laid 


d¢wn in these eases, taken in connection with whet the 


in an uutomobile, and with the allegation in the declaretion 
thet plaintiff waa in the exercise ef such care “while the 
mutomobile was being operated at or near" the place of 
intersection, compele us to held that the instriction #as 
erroneous in limiting the question of plaintiff's eare to 

the precise time of the accident. Aceordincly we must reverse 
and remand the csuse for a new trial. 


REVERSED AND REMAHDED. 


Gridley, F. J., and Merrill, J... concur, 
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MU. JUSTICN BARBERS DSLIVERED TUR CRINTION OF THE COURT. 


The judgment appealed froma wae rendsred egnlnst the 
City of Chiesge in on action charging negligence in allowing a 
certain videwnalk to be and remain in @ dangerous sondition 
whereby appellee's deceased, Thomas Cassidy, fell therefrom 
inte the basement of a building in the process of construction 
and reveived iujuries resulting in his death. The othor 
defendants, te whom a permit waa issued to erect the building, 
were dismissed out of the case. 

the basement was about 10 feet deep eurreunded by a 
brick wail, and wes partially covered by a floor, Leaving an 
unecevered space, however, about 2§ feet by 20 feet leng, slong 
the well clene to the line of the sidewalk in question. The 
top ef the wall was slightly below the level of the street. 
4m old sidewalk slong the seme hod been taken up, and where 
earth adjoining the wall hee caved in the space had been filled 
up with send. Gm orders of a city policeman locse Planks rere 
laid lengthwise over this senc, which wes described ss uneven 
end lumpy anc sc sloping toward said basement ot ita uncovered 
part so that the planks moved er wobble when walked! en, The 
inference from the evidence is that spreiiee's intestate while 
walking thereon efter durk feli inte enid uncovered cpace. 


Bricks were plied inte a weli several feet wits end high «long 
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the outer edge of the sidewnik for the entire side of the builde 
ing where the accident ocwrred, which tended to obstruct the ; 
artificial light en the strect. The evidence was to the effect 
that it made the passegewny dark, that no red Light wee placed 
at or near the same, un specifically required under the city's 
ordinances, snd thet it wee kept open for public travel st 

night without euch Lights or a railing or a berricade along said 
epen space. 

These cenditions seem to have been knewn to city 
inapectors whose duty called them daily te the seene of the 
accident during building eperations. Se action seems te have 
been taken on the part of the city te safeguard the public using 
the sidewalk in that conditien. That there waa negligence on 
the pert of the city in this respect does not seem to be questioned, 

The pointe made on this appeal wre that appellee failed 
to setablieh that her intestate was in the exercise of ordinary 
care for his own safety, and thet the eourt erred in excluding 
certain evidenes offered by apreliant. 

Appellee made a prima facie caue of the exercise of 
erdinary care, there being no eyewitness to the accident, by 
proof thet the intestate wae a man of seber, industrious and 
¢areful habits, and alse presented proof that he wes not, az 
Claimed by aprelient, under the influenae of iisuor st the time 
of the sceident. The controversy on this point erises largely 
over the weight te be given to the evidence bearing upen said 
inteatate's condition when diecevered shout midnight on the fleoer 
of the basement directly underneath said open space. Yolice 
officers whe sasisted in removing him testified to circumstances 
tending te showthat the intestate had been drinking liquor. They 
claimed te have detected its oder om his breath and from his 
vomit, and suid he appeared to be under its influence. On the 
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the other hand, «vidence vas offered of hie habit of sobriety 
and te the effect that the Boat mortem examinntion held two days 
iater disclosed no evidenes of alcehel in the system. “e need 
net review the testimony on this subject. The qesetion of fact 
presented was particuleriy one far a jury's determination, and 
ag we cannot say their verdict en the question of the exercise 
ef ordinary care by intestate was manifestly against the weight 
of the evidence, it will net be disturbed. 

During the course of the trial certain proceedings 
teok place out of the jury's presence in the court's chambers. 
There counsel for appellant offered in evidenese what purported 
to be a certified order of the frobate Court. The document 
hes not been preserved in the bill of exceptions, nor anything 
from which ite relevancy or materiality can be determined. Henee, 
regerdless ef the irregularity of auch proceedings, the correct- 
ness ef the court’s rulings in austaining an objection therete can- 
not be ascertained from the recerd and therefore is not epen for 
review. 

Gaunsel fer appellant then, alee while in chambers, 
effered “to shew by witneea* thet “in pursuance ef said order® 
payments of certain amounts were mace to appellee as adminise 
tratrix of the estate of said Cassidy by the several co-defendants 
whe hed been dismissed out of the case and that they had been #0 
dismissed. Objection to the offer wae sustained. “ven had the 
offer been sufiiciently comprehensive to diaclese the admissibility 
of whet wac thus proposed, yet as no witness necessary te prove the 
seme wae ¢slied and aeked queetions designed to bring out the facts 
embraced in the offer ne errer wae committed. It was said in 
Chicage City By. fo. v. © Li, 26 Z1l., 318, where a similar 
offer was made in an irregular way, that = witness showld heve been 
@alled te the stund, a question put to him, the court allewed to 
rule upon it, and then, upon an adverse ruling, an offer should 
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heve been mace of vrheat ene expected te be preved. This is 
uncuestionably the regular and usual practice when the 
¢evidenee must come from the witnees stand. Gtherwire ite 
admissibility is net radsed upen the record for review. 
In this view of the cese the judgment will be 
affirmed. 
AFF ISMSD. 


Gridley, £. J., and Korrili, %., concur. 
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MR. JUSTICES BARNRS DELIV RED THR OPINIGH G¥ THE COURT. 


This is an action brought by appellee against 
appellant compenies, opersiting under the name of Chiesgo 
surface Lines, te recover dumages for personal injuries ree 
sulting from her fall from one of its south bound cars on 
GVentworth avemue st S7th street, Chicage. This appeal is 
from a judgment for 22,800 entered on a verdict for that 
amount in appeliee's favor. 

The declarntion contained three counts. The second 
was digmissed, The first charges that before the car in 
question came to s stop the motorman so "negligently opened 
the front or exit deer of said ear and in bringing the ear te 
a full stop so carelessly, negligently and improperly operated 
the same that plaintiff was thrown through and out of seid 
open doorway ta and upon the street." The third count merely 
charges "thet while she wes in the act of alighting from said 
strest cer * * * the motorman, so carelessly, negligently and 
improperly operated the seme that pisintiff wae thrown from 
and off of seid street car to and upon the street and favement.” 

fhe theory of plaintiff's case was that she had 
stepped into the front vestibule of the car for the purpose of 
alighting therefrom; that before it stopped the motorman opened 
the exit doors, and a jerk of the car coused her to be thrown 


through the open doors to the street pavements 
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The theory of the defense war thet said deors were 
not opened before the car stopped, and if they were it would 
not conetitute actionable negligence, end thet there wee no 
jerk of the ear and no cause for plaintiff's fall except her 
state of intoxication. 

On these issues of fact we concur with appellants! 
eontention that the verdict is manifestly against the weight 
of the evidence. “ven if the evidence supported the conclusion 
that the deors of the car were opened before the car stopped, 
yet under the reasoning of the court in Busmek ve Ce. Se liye SOee 
283 i1l., 117, and euthorities there cited and relied upen, the 
epening of the deora just before the car stepped cannot be ree 
garded as setionable negligence. 

The claim of actionable negligence in the operation 
of the car mist, therefore, rest upen proof offered to show 
that the ear wes eo operated as te cause it to jerk and thereby 
throw Plsintiff through said deers. ite think the preponderance 
of the evidence is clearly ageinst thet claim which rests upen 
the evidence of plaintiff alone. Se witness sorreborstes her. 
she testified thet after etepping in the front vestibule she 
took held of the iron rail behind the motorman with her left 
hand; thet the door was then open and that “the esr gave a 
lurch or jerk* and she “was out ef the deor"; and that she bee 
oume unconscious after wtriking the pavement. Whe could not 
tell whether the car jerked forwards or backwards, but the un- 
disputed testimony is that the car had stopped and that she 
fell right epposite the deor. She testified that she didn't 
know whether the car was atanding or in motion when ehe fell 
eff; that she didn’t remember or realize anything more until 
she wes going up the steps to her home. Her evidence indicated 
& very indictinet recollestion of her surroundings both just 
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before and efter the fall, although it is cleer thet ehe never 
lost consciousness and that her head wae not burt from the fall. 
The conductor, the motorman end four aassengers (ins 
Cluding another conductor) all testified to the effect that 
there was no jerking er joliting of the ear, some positively, 
and others that they noticed nothing eut of the ordinary. If 
there had been any unusual jerking ef the cer other than what 
might be incidental te ordinary operation, especialiy euch as 
to bring about such - result, if would be sirsnge if none of 
these witnesses noticed it, three of wher were in the vestibule 
with her. There is nothing in the record that tends in the 
slightest to impeach their veracity. On the other hand, there 
is much evidence tending to show that appelles was under the 
influence of liquor to an extent thet imprired her montal faculties 
and physicel centrol, and that by reason of the lees of the latter 
she stumbled and fell out of the donr efter the esr hed stopped. 
She ndmitted that she had a drink of whie Key st a liquor <tere 
just befere getiing on the cer, and she had a bottle of it under 
her arm when she fell. Her conduct when getting on the ear, 
while in 4t, and while leavine it was such as te indicate that 
she was somewhat intoxicated, and in view of the evidence thereon 
her testimony on to the effect ef the drink upen her merits little 
consideration. ier conduct appears te heave been such as to attract 
the attention of passengers in the esr and furnish some merriment. 
The description of it by one witness supperts the theory of ine 
texication. Gne possenger teatified that she did not have control 
of her feet and staggered towards and out of the veotibule door. 
Another passenger, a boy, seid he felt something mish him off the 
lower step as he was alighting from the car and turning sround 
saw appellee lying on the ground. His fether whe hed not yet left 
the cer and wos standing immediately back of the motorman, testified 
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that the weetitule door swung back violently, thet immediately 
appellee came through the same, *bumped” him egeinst the iren 
redling and fell through the open doorway, but that nothing had 
happened te jerk or jolt him out of his position. The motorman 
testified that she came through the swinging door very fast 
“pamped" egoinst said witness and fell heedlong inte the street. 
it was about nime o'clock at night. Flaintiff lived at 65th 
street. There wes no apparent reasen why on her way home at 

that hour she should get off et 57th street. 2» mile or more 
from her heme . | 

She was immediately helped back into the vestibule of 

the car by two of the passengers and steed there in the vestibule 
and talked while the car wae going from 57th street to 65th street 
where, with their support, she got off and walked to her home on 
thet atreet. Por o time she refused ta give either her name or 
residence. Her testireny that she "must have been unconscious" 
when picked up because she didn't remember anything about it 
nor anything before she got home confirms the conelusion, in 
view of the cireumetances detailed, that her mind was clouded 

as the reeult of intoxication and that she had no clear compre 
hengion or recolicction of the real facts. Several of the wit- 
nesses teatified positively that she wes drunk. Ghe is dise 
puted es te every essential detail by numerous witnesses and 
corroborated by none upen the main fact relied upon, that there 
was a jerking of the car. There was a clear preponderance of 
evidence agoinet her contentions and the judgment must be reversed 
with a finding of fact thet there was no negligence au chorged 

in the declaration. 


ROVERSHD WITH FINDING OF PACTS. 


Gridley, ®. Je, ond Worrill, J... concur. 
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YERDING GF FACTS. 


We find that the exit deor of the car in question 
was not osened before the ear stepped, that the car did net 
lurch or jerk as alleged in the decleration, that appellee's 
injuries were not caused by negligence on the part of 
appellants, ond that appellants were not guilty of negligenee 


as cherged in the declaration. 
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MR. JUSTIC® BARNHS DELIVERED THE CPINION OF THE COURT. 


Pera tp tlt et act exces Rien amet Raat 


Appellant filed ite bill in equity on Mereh 31, 
1914, to have = judgment that was rendered agminst it Vay 
14, 1912, in a personel injury suit, fer $1,000 damages in 
faver of Leroy &. Parker, one of the eppellees, set aside on 
the grount thet said judgment was procured by fraud and pers 
jury, and asking that a new trinl be granted end that an 
injunction be ieeved restraining the collection of said 
judgment. The issuer were referred to « master in chancery 
whose report wes confirmed, end in pursuance thereof « decree 
was entered dismissing the bili for went of equity. 

We do not deem it necearsary in reaching the cone 
clusion that the decree should be affirmed te enter into a 
detailed comparison af the evidenee adduced here in this ease 
with that introduced st the trial of the law suit, for a 
comparison shows thet in the main the «evidence on which 
complainant relies is merely cumiistive and not conclusive, 
and for that reason justified the deeres. It does not appear 
from the evidenee offered in supvert of the bill that eaid 
Parker hed no legsl cause of actien. It goes rather to the 
extent of his injuries and the ameunt of the damages sustained. 
The cause of action for personal injuries rested upon evidence 
that compleinant's automobile truck bumped into the back end 
of a street csr on which Parker wes riding, causing the injuries 


he complained af, 
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émeng ether claims bearing on the question of the 
extent of his injuries relied on by Parker in thet suit was 
that he had certain attacks of fits or convulsions after but 
not before said accident, and that he was obliged to resort to 
the use of crutches. On the trial ef the issues in the instant 
case there was testimony that he did not have to use such 
crutches, that in using them ait the time of the lsw suit he 
was malingering, that ke had fits and convulsions prior to such 
eccident, and committed perjury in testifying as to these 
matters. Complainant claimed that it had not escertained the 
facts with reepect to these matters until after the trial of the 
law suit and shortly before the filing of said bill. “ut whether 
or not such fits and convulsions were the proximate results of 
the accident in question, and whether or not there was any 
neSessity for the use of crutehes as a result of the sccident, 
were controverted questions at the trial of the law suit upon 
which much evidence was heard. It sppears that complainant, 
the defendant at thet trial, called four expert witnesses who 
gave it as their opinions thet said Parker could not have been 
seriously enough injured to necessitate the use of erutches 
pefore or at the time of the trial, and that he was suffering 
frem hysteria not produced by trauma or else he was malingering 
@ condition which he did not have; and it would seem that the 
jury in rendering a verdict for only 31,C00 did not believe the 
testimony of Parker and his witnesses as to the extent and 
seriousness of his injuries. Nor is it apparent that if a new 
trial were had Parker would not be able to show that he ree 
ceived some injury ss a result of complainant's negligence. in 
other words, the claim of fraud and perjury does not go to the 
cause of the action but to the amount that might be recovered. 

But it is the established rule laid dewn in this 


State that "false testimony given at the trial, or false 
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assertions as to liability are not grounds for setting aside 
& judgment * * ® Nor is insisting upon an unfeunded or overe 
stated claim." ({Kretsehmer v. Suprecht, 230 111., 492, and 
cases there cited.) It is also the rule in this State that 
evidence to impeach witnesses examined upon the original 
hearing is net sufficient ground fer allowing a bill for ree 
view, (Johnson v. Building & Loan Association, 133 I1l. Appe, 
213; Willems v. Sillems, 72 Ill. App., 260) and it is said 
in Peaple v. HeGullough, 210 112. 46898519, thet "it ia well 
settied that a new trial will not be granted simpiy for the 
purpose of cdmitting inconclusive, cumulstive testimony or 
impeeching testimony." {Casea cited.) 


It ie said in the caze of Nelson v. Meehan, 155 








Fed., 1, 12 Le % Ao (NoS.) 374, where an extensive review of 
authorities on the subject is made, that the great weight of 
authority is that the acta for which a curt of equity will, 
on eccount of fraud, annul a judgment or decree between the 
game parties after the term is ended, must heve relation to 
freude extrinsic or cellatersal to the matter tried, and not 

te «a fraud on which the decree was rendered. The case of 
United States v. Throckmorton, 98 Ue Sieg Gly was recognized 

in said opinion as the leading case on the subject and has 
been adhered to in later decisions of that court. It is urged 


here thet it was overruled by Mershall ve Nolmes, 140 U. coy 





589. But as indiested in the opinion in the Meehan ¢ase, 
that is not the view taken by the Federal courts, 

We need net, therefere, enlarge on the subject by 
an analysis of the cases wherein the doctrine hes been asserted 
oF applicd, What is claimed to have been false testimony in 
the originsl suit related to the character and extent of the 
injuries sustained, issues upon which there was a clearecut 
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prepared to mect in that esse. It appears, therefore, that 
the preef relied upen to establish the folsity of the 
testimony in the original suit is merely cumulative or ime 
peaching upon the igsnes previously presented and disposed 
ef. Therefore, the dectrine stated by our supreme Court 
in the Kretschmar case, supra, must control. 

Ye think, therefore, the bill was properly diemissed 
and the deeree will be affirmed. 


ARFIRWTD. 


Gridley, £o Jeg wand Morrill, J., sencur, 





dy fh OSsihie, 








4 

ik 

ie 

pike 

Bs ale hea 
PE SNe ae 
si ns 
ig) a2) #4 























hh ai eer Re) Ati 
\ oe P 
‘a Part (bn tik Yes ew at ae 8 eee Ka 


Ahh a Rite Re Re 
aR Sh dis Rhu ed sane 


Putas ee ES a suse Pai Eas 


é j y Fal meee 
‘ f i ‘ 
- ; ¢ j : 
f ‘ ' $ 


: é 


& Vs f 
i { f 3 4 
411 = 26585 i \ va f } 
/ \ , f ; 


RIVERSIDE OL COMPANY OF nafyors, \. 
a idle 


peer 


at 
i. 


, 
Nas 


Appeal from 
ibre Alans e 
: Wunicipal Court 
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‘ f of Chicago. 
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'21.A. 6703 


MR. JUSTICE Bs aNd. Be LIVE RED €HE OPINION OF THE COURT. 


ee eee 


This was a suit brought upon twe promissery notes of 
some date payable to the order of sopellant, signed "Halsted & 
58th St. Garage” and "F, H. Shel,” 

The etatement of claim alleged that defendant O'Toole 
and Frank H. Ebel were eopertners trading under the name of 
Halsted & 8th Street Garage, and Zbel died and left no estate. 

In his affidavit of merits O'Toole stated thet on 
the date of the notes and for a long time prior thereto he was 
not e copartner of Frank H. Ebel trading under the name of 
Halsted & 58th Street Gerage, and denied «ny indebtedness on 
the notes. 

O'Toole was examined under sec, 33 of the Kunicipal 
Court Act, and testified thet he was never in partnership with 
said Ebel under the name of "Halsted & 58th Street Garage,* and 
nothing else was drawn evt in his examination thet had eny 
legitimate tendency te refute such testimony. No other evidence 
wae intreduced, except two letters from appellee, which had no 
tendency te show a pertnership under seid name or defendant's 
liability upon any note so signed. The court properly held 
therefore that the evidence was insufficient te preve plaintiff's 
Clisim. As the only mestion presented is as te the correctness 
of the court's finding, the judgment will he affirmed. 

AFFIRMED © 


Gridley, F. J., and Morrill, J., coneur, 
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MR, JUSTIC? BARNES DALIVERED THR OPINIGN OF THE COURT, 


Appellee, whom we shali refer to as plaintiff, sued 
apveliant, hereinafter called defendant, upen a contract 
whereby it is claimed ss the ground ef recovery thet defendant 
was at the end of 45 dava after giving a esrtificate of steck 
te plaintif? for 44,000 shares of its capital stock to repur- 
ehase the same on domand at net less than $2200. 

The statement of claim sets up in substance that the 
issuance of seid stoek was upon an adjustment made between 
them for dividenis on vertein other shares of the capital stock 
of dsfcndent previously iesued to pleintiff. Said adjustment 
wet on January 16, 1920. On that date one Wallace Streeter 
sent «a letter on behnlf ef plaintiff te Rniph 2. Longley, 
prevident of defendant, saelmewledeing the receipt of the 
Gertifieate fer said 44,000 shares of stock, and stating his 
and plaintiff's understanding ef the transaction, eamong other 
things, iefenéient's cbligation to repurchase said steck «as 
aforesrid; end the letter closed with the request thet said 
Lengley cévice the writer if such ststement agresd with his 
understanding of the metter. A reply was made Jamiary 73rd, 
sayings 

"Dear Mr. Streeter: 

I have your letter of Jamary 16th in regard 

to the A. Smma Smith matter and in reply will say 
that I think your letter covers the situation as 


we disoussed it. 
(Signed) Ralph R. Lencley.* 
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fhe statement of claim sets up the tender of said 
stock, demand for payment of the $2,200, and defendant's 
refusal te pay it. 

Defendant Tiled its appearance, demanded a trial by 
jury, and filed ite sffidevit of merits which, on motion of 
Plsintiff, wae stricken from the files. The court thereupon 
entered an order of default against defendant for want of an 
affidavit of merits, and assessed plaintiff's damages without 
calling a jury, in the sum of $2,221, which included interest on 
the $2,200. The various proceedings were over defendant's ob- 
jection, and its motion in arrest of judgment was overruled. 

It is contended thet defendant's affidavit of merits 
presented a good defense to the whole of plaintiff's claim. If 
60, we need not consider the other points raised in the ergument 
for a reversal and remanding of the cause would be necessary. 

In substance said affidavit ef defense made by the 
president of defendant admitted thet plaintiff wes the holder 
of record of shares of the capital stock of defendant on January 
16, 1920, but denied that any dividends thereon had been 
declared prior te said date, as alleged by plaintiff, but admitted 
an adjustment of defendant's claim af e right te dividends and 
that it issued in pursuance thereof the stock certificate in 
question. — 

Defendant, however, denied thst there was any agreement 
in writing and thet the letters referred to in the statement of 
Claim constitute an agreement with regard therete. It specifically 
denied any agreement to repurchase said sieck for $2,200 and alleged 
thet in said adjustment whereby she received such certificate of 
stock there was an accord and satisfaction of all claims agsinat 
defendant. 


Certain rules of the Nunicipal Court ef Chicago are 
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made a part of the recerd,. Sule 18 provides, among other 
things, that the defendant's affidavit ef merits "shall specify 
the nature of such defense, whether by way of denial, or by way 
of confession and aveidanes, in such manner as to reasonably 
inform the plaintiff of the defense that will be interposed 
at the trisl. * * " 

Rule 15 provides, amonz ether things, that *(B) 
Eyery pleading shali contain a concise statement of the ultimate 
facts on which the party pleading relies fer hie claim of 
defense, as the case may be, but not the evidence by which they 
are to be proved." 

"(%) The denial of any meterial allegstion shall cone 
stitute an issue; no other joinder of issue is necessary.” 

fhe gist of plaintiff's claim on which the action is 
predicated is that there was an agreement on the part of defendant 
to repurchase said certificate of stock for $2,200 at the end of 
45 days after it was issued. That agreement was specifically 
denied. It is also urged by plaintiff, and denied by defendant, 
thet such agreement was in writing. Flaintiff sets forth the two 
letters referred to as constituting the sgreement in writing. 
These letters are not specifically denied, but it is plain that 
they do not constitute an agreement between plaintiff and defendant 
company but merely a declaration on one side of ite understanding 
of an executory oral agreement, and at most an admission by the 
other side thet auch understanding was correct, ‘hen, however, 
the latter's letter is critically examined it is doubtful whether 
it goes any further than an admission that the matters referred 
to im plaintiff's letter, or that written in her bahalf, were 
simply discussed. It dees not directly admit that they were 
agreed te, and defendant's affidavit of merite expressly denies 
an agreement. 


Ye think there was a clearecut issue as te whet was 
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the contract between the parties, which was appsrently an oral 
one, and the letters aforesaid were merely intended te obtain 

an udmission from defendant as te what were the terms of said 
eral agreement. The letters fall far short ef « written con- 
tract mutually binding on the parties hereto. ‘‘e think, therefere, 
it was error to strike the «ffidavit of defense, and the judgment 
should therefore be reversed end the cause remanded. 


REVERSED AND REMANDED. 


Gridley, FP. J., and Horrili, J., concur, 
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WA, JULTICN BARNES DELIVERED THE OPINION OF THE COURT. 
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dudgment on a statement of clinim and cognevit was 
entered in the court below in faver of appellee far $707.42, 
the ageregete of three separate promissery notes of the anme 
date, Bursuent to s werrant in each of sedd notes outhorizing 
such confession. Copies of the notes are attached to and made 
a part of the atatement of claim. 

fwelve days later an order wes entered denying ea 
motion to vacate and set eside eaid judgement, from whieh this 
appeal wse taken. There being no bill of exceptions preserving 
sueh motion we cannot know the grounds on which it was besed 
and, therefore, whether the points raised here were first 
raised in the ecurt below, as they shonld have been to entitle 
eppeliant to s review ef them. 

The peints raised, however, are ‘untensdle. they 
are, first, thet the Manicipel Ccurt not being a court of 
generel jurisdiction had no pewer te consolidate the ¢ifferent 
actions arising on the seversl notes, and the exse of Iglehert 
v. Chicaro Earine atc. Ins. Co., 36 I11., 514, to the effeot 
thet 2» court of general jurisdictien has such pewer is cited 
in support of the centention. We de not think it is « 
legitimete inferenes that becnuse the Municipal Court is not 
@ court of general jurisdiction it hes no such power. That 


court is given unlimited jurisdictien in sentract osses and 
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in cxeee of the first class, of which this is one, it may 
conform to the practieoe of the Circuit Court. The notes 
ana the werrente ts confees being made by the same party 
ang held by plaintiff, we see ne reason #hy on geners] 
principles the seversl notes cannot be declared upon in one 
action in the Bunicipel Court ss well as in a court of 
general jurisdiction. 

Another point meade is thet there was not valid 
proof of the execution of said netes. The same authority 
is referred to. But en said im the opinion ef thet case, 
the jucgeent waa confesved in open court, and the presumptions 
were in favor of the regularity of 211 the proceedings. 
Especielly is that so in the sbsence of » bill of exeeptions. 
But the record shore an offidavit of the execution ef ssid 
notes, and the only questian releed with regerd thereto is 
that it eos made by an attorney fer plaintiff. The attorneys 
for plaintiff aprear te be the firm of Levisohn & Levisohn. 
The sffidavit is mode by Avthur A. Levisahn. It does not 
appescr thet he is a member of said firm and, if he were, 
we do aot think it would have heen reversible errer fer the 
court te acceph auch proof, Accordingly the judgment will 
be affirmed. 

AYPIRMUD. 

Gridley, F. Je, and Merrill, J., coneur. 
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GALOMON WAPERTON & COMPANY, 
& corperstion,. 7 
Appellee, APPEAL FROM 
‘ s CIRCUIT COURT, 
V¥So > 
COOK COUNTY. 
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MR. JUSTICE BORRILL DELIVERED THE GPINIGN OF THE COURT. 


Judgment by confession was entered in the Circuit 
Court ef Cook County on duly 14, 1917, for [1879.80 and costa, 
in faver of appellee and agsinst appellant, and execution 
issued thereen. June 19, 1920, the defendant, who is appellant 
here, entered » motion to vacate the judgment and for leave to 
plead. This motion was denied on July 31, 1920. Thereupon 
thia appeal was preyed and allowed, 

The fudgment ie based upon twelve notes of $150 
each, dated May 5, 1917, payable monthly, which were given by 
defendant to plaintiff in part payment for materisla and labor 
furnished by it in making certain alterations in and repairs 
upon the premises et 536 North Clark street, Chicago. Plaine 
tiff underteck the performance of thie work pursuant to a 
contract with defendant in October, 1916, fer the sum of 44800 
to be paid to it by defendant. As the work progressed defendant 
paid plaintiff 62,600 on account and also executed and deliv- 
ered to it the notes above mentioned amounting to $1800, The 
remaining $1000 of the contract price was unpaid. 

duly 25, 1917, plaintiff filed in the Cireuit Court 
a bill to fereclose a mechanic's lien claimed by it upon the 
premises in question for the material and isbor furnished as 
aforesaid. Thie bill wes etill pending and about te be decided 
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at the time the motion to vacate the judgment herein was made. 
Upon the hearing of the mechanic's lien ense before the master 
to whom it had been referred, the notes in question were offered 
and reeeived in evidence and exhibited to defendant's attorney 
and examined by him. This was on April 25, 1918, These notes 
bore upon their face the following words: “Judgment entered July 
14, 1917. dfugust 7. Miller, Clerk of the Cireuit Court.*® 
Defendant secks to explain her delay in moving te vacate the 
judgment by alleging in her affidavit in support of the motion 
thet she hed no knowledge of the entry of the judgment until 
about June 11, 1920, mt does not atate from what source she 
acquired her information on that deste. Her atterney, who slso 
represented her in the mechanic's lien proceeding and was present 
at the hearing of April 25, 1918, makes affidavit that the first 
knowledge which he had of the entry of the judgment was on or 
about June 16th or 17th, 1920, so that apparently these affiants 
derived no knowledge of the entry of the judgment from the proe 
ceedings before the master in April, 1918. 

A reversal of the order of the Circuit Court denying a 
motion to vacate the judgment ig aought upon the ground that 
defendant's affidavits show a good defense to an action upon the 
notes and upon the further ground that the Circuit Court erred 
in permitting certain counter affidavits to be presented upon 
the heering of the motion to vacate, which tended to shew lack 
of diligence on the part of appellant in making said motion. 

While it is true that counter affidavits upon the 
merits are not admissible upon the hearing of a motion of this 
kind, there is ample authority fer considering such counter 
effidevits upon the question of diligenee. Gilchrist Transportation 
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£00 Ve HYorthern Grain Coo, 204 I1ll., 516; Kloepher ve Csborne, 
177 Til. App., 384. Consequently no error was committed by 
the trial court in that respect, 

it will be neted thet nearly three years elapsed 
between the entry of the judgment and the presentation of the 
motion to vacate and two years intervened between the time when 
the notes were brought to the attention of defendant's attorney 
in the mechanic's lien proceeding and the making of said motion, 
We are of the opinion that s delay of that length of time is such 
laches that the trial court was justified in denying the motion 
to vacate the judgment. Freeman v. Counsell, 203 Ille App.e, 333; 
ihurn v. Schwartz, 197 I1i., 359. The motion being addressed te 





the discretion of the trial judge, hie action in denying the same 


will not be reversed unless it appears that there has been an 


abuse of such discretion. Hartford Life Ins. Go. v. Kossiter, 
195 Ill., 278; Furman v. Wie ezorkowski, 202 Ill. Appe, 347. 





The lack of diligence on the part of appellant being so apparent 
there could be ne abuse of discretion on the part ef the trisl | 
court in refusing te vacate the judgment. 
The order of the Circuit Court is affirmed, 
AV FIRMED. 


Gridley, fo Je, and barnes, Jo, concur. 
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BR. JUSTICE MORRILL DELIVERED TEE OPINION GF THE COURT. 


This ig » suit for the recovery of commissions upon 
the esnle of automobile tires slleged to be due under an oral 
agreement. A trial wes hed before the court without a jury. 

The finding and judgement of the Municipal Court were in favor 
of the defendant. A reverssl of thst judgment is now sought 
upon the ground thet the preponderance of evidence is in favor 
of plaintiff. It is also urged by appellant thst the trial 
court erred in excluding certain testimony which was offered 
on behalf of the plaintiff. 

The statement of claim alleges that during October or 
November, 1916, defendant sgreed with Alex and Max jternberg 
thet they should procure customers for its merchandise, for which 
contemplated service defendant would pay a commission of 5% on 
gross sales and that the said Sternbergs procured ss «2 customer 
the Gusrantee Auto Supply Company, which purchased from defendant 
merchandise to the amount of $60,000, upon which purchase a com- 
mission of 5% became due to the sald Sternbergs, who sssigned 
their claim to the plaintiff on Ovtober 17, 1919. 

The affidavit of merite denies the existence of the 
agreement in question and denies that the said Sternbergs pro- 
cured the Guarantee Auto Supply Company as a cuetomer for it 
and denies that a9 a result of the efforts of the Sternbergs the 
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seid Supply Company purchesed 760,000 of merchandise from it, 
but alleges thet in the month of Decembor, 1916, one #. B. 
Davis, an officer of the defendant company, in conversation 
with the Sternbergs, stated that it had a certain lot of discon- 
tinned tires which it would be glad to sell upon certain terms 
and offered to pay the seid Sternbergs s commission of 6% on 

any sale of the job lot tires which sald Sternbergs might make; 
thet said Sternbergs did not sell snd were not instrumental in 
selling the same. The sffidovit further denies that the Stern- 
pergs were employed by or entered into any agreement with deten- 
dant to sell or find purehesers for eny merehandise for defen- 
dant other than seid job lot. It admits that during 1919 sefen- 
dant sold merehendise to eaid Supply Company but denies thet the 
amount of the sele was $60,000 end denies that it sold my of 
euch job let to said Supply Gompany end the existence of sny in- 
debtedness on its pert to plaintiff. 

A large amount of testimony was heard by the trisl court 
on behalf of both of the parties from which it sppears that the 
controversy in question is based upon eae certsin conversation which 
oceurred at Chicago, Illinois, during the month of T[ecember, 1916. 
At thet time one Warren 3. Davis, the genersl manager of defendant, 
was in Chicago in attendance upon the Couvention of the Netionsl 
Automobile Accessory Jobbers’ Association, representing at that 
time the MN. & M. Gompany, sn automobile jobbing house of Cleveland, 
Ohio, of which Mr. Davis was vice-president. Other persons were 
present at the conversation and testified recarding the uttersnces 
of the parties. The Sternbergs xt that time were employec in sel- 
ling spsrk plugs for another company in which one of the witnesses 
was alse interested. his witness testified that the sternbergs 
hed s contract tc represent thet cempany exclusively, although it 
wae their duty to sell for cther companies in which the witness 


was interested when they hed the chance. The evidence on behalf 
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of plaintiff consisted ahie the LeAdnoc: A two 


Sternbergs. ‘The briefs of counsel ere devoted lax 






Bach lays stresa upon certsin features of the tes 
are believed te be in his favor. The weight and fignificanse 
of different parts of the testimony as viewed frop the stand- 
point of the respective parties are dwelt upon ati greet length. 
we do not deem it necessary for us to review = testimony in 
deteil or to discuss st length the views of the zespective counsel 
ac to its weisht and sufficieney. There was settinieth evic. enee 
to sustain the findings of the tricl court end these findiags 
will not te <cisturbed unless against the manifest weight of the 
evidence in s case where the testimony is conflitting to such an 
extent a3 hes been indicated. Ogilvie v. Copeland, 145 T1i. 105; 
Bowser v. Kusical Courier Go., 211 Ill. App. 372; Caldwell vy. 
Chicago City Sys. Co., 211 Ill. Appe 310. 
It seeme unnecessary for us to diseuas the alleged 
errors of the trial court in ruling on evidence, it being sap- 
parent that even if the excluded evidence had been sdmitted 
there would have been sufficient evidenee in the record to 
support the findings of the trial court se thet the rulings of 
the court of which compleint is msde tecome immeterial. Goddard 
v. Ensler, 183 Ill. App. 108. 
The judgment of the Municipal Court is affirmed. 
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